
would be required for the IRS revenue agent to tes-
tify because the testimony was first requested by tax-
payer’s counsel.

Example 7. A state assistant attorney general, act-
ing in accordance with a recommendation from his
state’s department of revenue, is prosecuting a tax-
payer under a state criminal law proscribing the in-
tentional failure to file a state income tax return. The
assistant attorney general serves an IRS employee
with a subpoena to testify concerning the taxpayer’s
Federal income tax return filing history. This is a
non-IRS matter. This is also a state judicial proceed-
ing pertaining to tax administration within the mean-
ing of section 6103(h)(4) and (b)(4). As such, the re-
quirements of section 6103(h)(4) apply. A testimony
authorization would be required for the testimony de-
mand in the subpoena.

Example 8. A former IRS revenue agent is re-
quested to testify in a divorce proceeding. The re-
quest seeks testimony explaining the meaning of en-
tries appearing on one party’s transcript of account,
which is already in the possession of the parties. This
is a non-IRS matter. No testimony authorization is
required because the testimony requested from the
former IRS employee involves general knowledge
gained while the former IRS revenue agent was em-
ployed with the IRS.

Example 9. A Department of Justice attorney
requests an IRS employee to testify in a refund suit
involving Taxpayer A. The testimony may include
tax convention information, as defined in section
6105, which was originally obtained by the IRS from
a treaty partner in connection with a tax case against
Taxpayer B. While no testimony authorization is
necessary, because the testimony is being requested
by government counsel in a tax matter, the IRS em-
ployee may not testify (or otherwise disclose IRS
records or information) without coordinating with
the U.S. Competent Authority, as disclosure of tax
convention information is governed by section 6105.
The disclosure must also meet the requirements in
section 6103(h)(4).

Example 10. In a state court tort action, Defen-
dant subpoenas IRS for Plaintiff’s federal income tax
returns for particular taxable years. This is a non-IRS
matter. The Disclosure Officer instructs Defendant
that the IRS has established procedures for obtain-
ing copies of Federal income tax returns. Section
601.702(d)(1) of this chapter establishes the proce-
dures for obtaining Federal tax returns by requiring
written requests for copies of tax returns using IRS
Form 4506, “Request for Copy of Tax Return.” At De-
fendant’s request, Plaintiff executes Form 4506, nam-
ing Defendant’s counsel as designee, and the form is
properly submitted to IRS. A testimony authorization

would not be required to disclose Plaintiff’s returns to
Defendant’s counsel.

§301.9000–7 Effective date.

These regulations are applicable on
February 14, 2005.

PART 602—OMB CONTROL
NUMBERS UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 4. In §602.101, paragraph

(b) is amended by adding an entry for
§301.9000–5 in numerical order to the
table to read as follows:

§602.101 OMB Control numbers.

* * * * *
(b) * * *

CFR part or section where
identified and described

Current OMB
control No.

* * * * *

301.9000–5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1545–1850

* * * * *

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved February 3, 2005.

Eric Solomon,
Acting Deputy Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on February 11,
2005, 8:45 a.m., and published in the issue of the Federal
Register for February 14, 2005, 70 F.R. 7396)

Section 368.— Definitions
Relating to Corporate
Reorganizations
26 CFR 1.368–1: Purpose and scope of exception of
reorganization exchanges.

T.D. 9182

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Reorganizations Under
Section 368(a)(1)(E) and
Section 368(a)(1)(F)

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulation.

SUMMARY: This document contains
final regulations regarding reorganiza-
tions under section 368(a)(1)(E) and sec-

tion 368(a)(1)(F) of the Internal Revenue
Code. The regulations affect corporations
and their shareholders.

DATES: Effective Date: These regulations
are effective on February 25, 2005.

Applicability Date: These regulations
apply to transactions occurring on or after
February 25, 2005.

FOR FURTHER INFORMATION
CONTACT: Robert B. Gray, at (202)
622–7550 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

On August 12, 2004, the IRS and Trea-
sury Department published a notice of
proposed rulemaking (REG–106889–04,
2004–38 I.R.B. 501) in the Federal Reg-
ister (69 FR 49836) proposing regulations
regarding the requirements for a reor-
ganization under section 368(a)(1)(E)
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and section 368(a)(1)(F) of the Inter-
nal Revenue Code (Code). Generally,
a transaction must satisfy the continu-
ity of interest and continuity of business
enterprise requirements to qualify as a
reorganization under section 368(a). The
notice proposed amending §1.368–1(b) to
provide that a continuity of interest and a
continuity of business enterprise are not
required for a transaction to qualify as a
reorganization under section 368(a)(1)(E)
(E reorganization) or section 368(a)(1)(F)
(F reorganization). The notice also pro-
posed amending §1.368–2 to include rules
regarding the requirements for a transac-
tion to qualify as an F reorganization and
regarding the effects of an F reorganiza-
tion.

The IRS and Treasury Department have
received oral comments urging that the
rule providing that the continuity of inter-
est and continuity of business enterprise
requirements do not apply to E and F re-
organizations be finalized quickly. For the
reasons expressed in the preamble to the
proposed regulations, this Treasury deci-
sion adopts that rule for transactions on
or after February 25, 2005. The IRS and
Treasury Department continue to study the
other issues addressed in the notice of pro-
posed rulemaking, and welcomes further
comment on those issues.

Effect on Other Documents

The following publications are obsolete
as of February 25, 2005:

Rev. Rul. 69–516, 1969–2 C.B. 56.
Rev. Rul. 77–415, 1977–2 C.B. 311.
Rev. Rul. 77–479, 1977–2 C.B. 119.
Rev. Rul. 82–34, 1982–1 C.B. 59.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been deter-
mined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations, and,
because these regulations do not impose a
collection of information on small entities,
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to sec-
tion 7805(f) of the Code, the proposed reg-
ulations preceding these regulations were

submitted to the Chief Counsel for Advo-
cacy of the Small Business Administration
for comment on its impact on small busi-
ness.

Drafting Information

The principal author of these regu-
lations is Robert B. Gray of the Office
of Chief Counsel (Corporate). However,
other personnel from the IRS and Treasury
Department participated in their develop-
ment.

* * * * *

Adoption of Amendment to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1 — INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.368–1(b) is amended

by adding a sentence after the seventh sen-
tence to read as follows:

§1.368–1 Purpose and scope of exception
of reorganization exchanges.

* * * * *
(b) Purpose. * * * Notwithstanding

the requirements of this paragraph (b), for
transactions occurring on or after February
25, 2005, a continuity of the business en-
terprise and a continuity of interest are not
required for the transaction to qualify as a
reorganization under section 368(a)(1)(E)
or (F). * * *

* * * * *

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved February 14, 2005.

Eric Solomon,
Acting Deputy Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on February 24,
2005, 8:45 a.m., and published in the issue of the Federal
Register for February 25, 2005, 70 F.R. 9219)

Section 1374.—Tax
Imposed on Certain
Built-In Gains
26 CFR 1.1374–3: Net unrealized built-in gain.

T.D. 9180

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Adjustment to Net Unrealized
Built-in Gain

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 1374 that pro-
vide for an adjustment to the amount that
may be subject to tax under section 1374
in certain cases in which an S corpora-
tion acquires assets from a C corporation in
an acquisition to which section 1374(d)(8)
applies. These final regulations provide
guidance to certain S corporations that ac-
quire assets from a C corporation in a car-
ryover basis transaction.

DATES: Effective Date: These regulations
are effective February 23, 2005.

Applicability Dates: For dates of appli-
cability, see §1.1374–10.

FOR FURTHER INFORMATION
CONTACT: Jennifer D. Sledge, (202)
622–7750 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains amendments to
Income Tax Regulations (26 CFR part 1)
under section 1374 of the Internal Revenue
Code, relating to the tax imposed on cer-
tain recognized built-in gains of S corpora-
tions. Section 1374 imposes a tax on an S
corporation’s net recognized built-in gain
attributable to assets that it held on the date
it converted from a C corporation to an S
corporation for the 10-year period begin-
ning on the first day the corporation is an
S corporation and assets that it acquired
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