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(Also Part I, §§ 6166, 7479.)

Rev. Proc. 2005–33

SECTION 1. PURPOSE

This revenue procedure provides guid-
ance on exhausting administrative reme-
dies prior to seeking a declaratory judg-
ment pursuant to section 7479 of the In-
ternal Revenue Code. A declaratory judg-
ment may be requested from the United
States Tax Court when an executor has
made an election under section 6166 to ex-
tend the time for payment of estate tax with
respect to an interest in a closely held busi-
ness, and the Internal Revenue Service has
(1) made a determination that the election
cannot be made with respect to the estate
or with respect to any property included
therein, (2) failed to make a determination
with respect to the estate or with respect to
any property included therein within 180
calendar days after the executor’s filing of
the election, or (3) made a determination
that the extension of time for payment un-
der section 6166 has ceased to apply with
respect to the estate or with respect to any
property included therein.

SECTION 2. DEFINITIONS

For purposes of this revenue proce-
dure—

(1) any reference to “executor” refers to
the executor as defined in section 2203;

(2) any reference to “applicant” refers
to the person (or persons) authorized to file
a petition with the Tax Court pursuant to
section 7479;

(3) any reference to “determination”
refers to a determination by the Service as
to whether an election may be made un-
der section 6166 for one or more closely
held business interests or whether a valid
election under section 6166 to extend the
time for payment has ceased to apply;
such term, however, does not include
a private letter ruling, technical advice
memorandum, or technical expedited ad-
vice memorandum issued by the Office of
Chief Counsel;

(4) any reference to a “request for a
determination” refers to an election filed
under section 6166(a) (and, if applicable,
an election under section 6166(b)(7), (8) or
(10)) or section 6166(h);
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(5) any reference to a “preliminary de-
termination letter” refers to a Letter 950
issued by the Service (also known as a
30-day letter or notice of preliminary de-
termination) or a letter issued by the Ser-
vice Center which is captioned “prelimi-
nary determination letter” and which con-
tains a notice of Appeal rights in language
similar to that in a Letter 950; and

(6) any reference to a “final determi-
nation letter” refers to a Letter 3570, No-
tice of Determination As Provided in IRC
§ 7479 That Extension of Time for Payment
Under IRC § 6166 Has Ceased To Apply,
or Letter 3571, Notice of Determination
As Provided in IRC § 7479 That Election
Under IRC § 6166 Has Been Denied, is-
sued by the Service (each of which is also
known as a 90-day letter or notice of final
determination).

SECTION 3. BACKGROUND

.01 Pursuant to section 6166(a), an ex-
ecutor may elect to pay part or all of the
estate tax in two or more (but not exceed-
ing ten) equal installments if: (1) the dece-
dent was a citizen or resident of the United
States at the date of death; and (2) the value
included in the decedent’s gross estate for
either (i) an interest in a closely held busi-
ness or (ii) interests in two or more closely
held businesses that are treated as an inter-
est in a single closely held business pur-
suant to section 6166(c), exceeds 35 per-
cent of the adjusted gross estate. Section
6166(b) sets forth definitions and, in para-
graphs (7), (8), and (10), special rules that
allow an executor to make an election to
pay part or all of the estate tax in install-
ments under section 6166(a) in certain cir-
cumstances that would not otherwise qual-
ify for the election under section 6166(a).
Generally, the executor must make an elec-
tion under section 6166(a) (and, if applica-
ble, an election under section 6166(b)(7),
(8) or (10)) no later than the due date for
filing the estate tax return (including any
extensions of time to file). See I.R.C.
§ 6166(d).

.02 Section 6166(e) provides that, if an
election was made under section 6166(a)
to pay any part of the estate tax in install-
ments and a deficiency is assessed, the de-
ficiency, subject to applicable limitations
on the amount of tax deferred, generally
will be prorated to the installments already
paid or due prior to the date the deficiency

is assessed, as well as to the installments
not yet due.

.03 After a valid section 6166 election is
made, certain events may trigger the accel-
eration of the deferred estate tax payments.
Section 6166(g) identifies events that ter-
minate the extension of time for payment
and require the payment of the unpaid por-
tion of the estate tax upon notice and de-
mand.

.04 Under section 6166(h), the executor
of an estate may elect to pay in installments
an assessed deficiency of estate tax for an
estate that qualifies under section 6166(a),
even though the executor did not make an
election under section 6166(a). The execu-
tor must make the section 6166(h) election
with respect to the deficiency no later than
60 calendar days after the Service has is-
sued a notice and demand for the payment
of that deficiency.

.05 Section 7479 provides that the Tax
Court may issue a declaratory judgment in
the case of an actual controversy involv-
ing a determination by the Service (or a
failure of the Service to make a determina-
tion within 180 calendar days) with respect
to the initial validity of a section 6166
election, or a determination by the Ser-
vice with respect to the continuing valid-
ity of a section 6166 election. Under sec-
tion 7479(b)(2), however, the Tax Court
may not issue a declaratory judgment un-
less the applicant has exhausted all ad-
ministrative remedies within the Service.
Section 7479(b)(2) further provides that,
with respect to a failure of the Service to
make a determination, an applicant shall
be deemed to have exhausted the appli-
cant’s administrative remedies upon the
expiration of 180 calendar days after the
request for such determination was made,
provided that the applicant has taken in a
timely manner all reasonable steps to se-
cure that determination.

.06 Rule 210(c) of the Tax Court Rules
of Practice and Procedure provides that the
Tax Court will not have jurisdiction over
an action for declaratory judgment unless
the Service has issued a determination let-
ter, or the Service has been requested to
make a determination and has failed to do
so for a period of at least 180 calendar
days after the request for such determina-
tion was made. For information relating to
the filing of a petition with the Tax Court
for a declaratory judgment under section
7479, see Tax Court Rule 211(f).

SECTION 4. EXHAUSTION OF
ADMINISTRATIVE REMEDIES

.01 Actions Required to be Taken. Sec-
tion 7479(b)(2) provides that the Tax Court
shall not issue a declaratory judgment or
decree in any section 7479 proceeding
unless the applicant has exhausted all
available administrative remedies within
the Service. See also Tax Court Rule
210(c)(4). The reasonable steps required
to be taken by the applicant, whether the
petition is based on the Service’s deter-
mination or the Service’s failure to make
a determination, are listed below. All of
these steps need not be completed by the
same person. The actions taken (and no-
tices received) by the executor, as well as
any actions taken (and notices received)
by others, will be attributed to, and thus
deemed to have been performed (or re-
ceived) by, the applicant.

(1) The executor must timely file (in-
cluding extensions of time to file granted
by the Service) a Form 706, United States
Estate (and Generation-Skipping Trans-
fer) Tax Return, on behalf of the estate
and attach the election to extend the time
to pay pursuant to section 6166(a) (and,
if applicable, an election under section
6166(b)(7), (8) or (10)). In the case of
a deficiency assessed with respect to an
estate for which the executor did not make
a section 6166 election on the Form 706, if
the executor wishes to pay the deficiency
in installments, the executor must elect
to extend the time to pay the deficiency
pursuant to section 6166(h) by filing a
notice of election with the Service within
60 calendar days after the date that notice
and demand for payment of the deficiency
is made.

(a) If the election is tentatively denied in
whole or in part, or if the Service proposes
under section 6166(g) to terminate an elec-
tion, the Service will issue a preliminary
determination letter to the applicant, advis-
ing the applicant of the applicant’s right to
appeal the determination by requesting a
conference with the Service’s Appeals Of-
fice (an “Appeals conference”).

(b) Similarly, if during the Service’s
examination of the Form 706, the Ser-
vice concludes that an election should have
been denied, the Service will issue a pre-
liminary determination letter to the appli-
cant, advising the applicant of the appli-
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cant’s right to appeal the determination by
requesting an Appeals conference.

(2) The applicant must request, in writ-
ing, an Appeals conference within 30 cal-
endar days after the mailing date of the pre-
liminary determination letter, or by such
later date for responding to the prelimi-
nary determination letter as is agreed to be-
tween the applicant and the Service. The
applicant must participate fully in an Ap-
peals conference, including, without lim-
itation, submitting all additional informa-
tion related to the section 6166 determina-
tion (if any) that is requested by the Ser-
vice in connection with (or as a follow-up
to) the Appeals conference.

(a) If the applicant does not timely re-
quest an Appeals conference and fully par-
ticipate in any conference that is held, the
applicant will not be deemed to have ex-
hausted all administrative remedies.

(b) Appeals conferences may be con-
ducted by telephone, correspondence,
face-to-face meetings, or by a combina-
tion of these methods.

(c) Upon reaching a final decision, Ap-
peals will issue a final determination letter
to the applicant. The determination by Ap-
peals, regarding the estate’s initial or con-
tinuing eligibility under section 6166, is fi-
nal and may not be appealed further within
the Service.

.02 When Remedies Deemed Ex-
hausted. An applicant will be deemed
to have exhausted all administrative reme-
dies upon the applicant’s completion of
the actions in section 4.01 of this rev-
enue procedure and the expiration of a
reasonable time for the Service to issue
a final determination letter subsequent to
the Appeals conference. For this purpose,
a reasonable time shall be deemed to have
expired on the 61st calendar day after the
later of the date of the Appeals conference
or the date of receipt by Appeals of the
applicant’s submission of all additional
information requested, if any.

.03 Remedies Deemed Exhausted With-
out Appeals Conference. An applicant
who has taken all reasonable steps to
secure the determination as provided in
section 4.01 of this revenue procedure will
be deemed to have exhausted all admin-
istrative remedies within the Service for
purposes of section 7479 in the following
situations:

(1) upon the issuance of a final determi-
nation letter, if the applicant did not pre-

viously receive a preliminary determina-
tion letter, provided that the failure to re-
ceive the preliminary determination letter
was not due to actions or inactions of the
applicant (such as a failure to supply re-
quested information or a current mailing
address to the Service);

(2) upon the expiration of 180 calendar
days after the date on which the request for
a determination was made, if the applicant
has received neither a preliminary determi-
nation letter nor a final determination letter
within that period, provided that the failure
to receive any such letter was not due to ac-
tions or inactions of the applicant; or

(3) upon the expiration of a reasonable
period of time that is not less than 61 cal-
endar days after a timely request for an Ap-
peals conference was made in response to
a preliminary determination letter, during
which the Service has failed to respond to
the request for an Appeals conference.

SECTION 5. EXAMPLES

The following examples illustrate the
exhaustion of administrative remedies re-
quirement, but do not address any other
possible jurisdictional defects.

.01 Example 1: The executor timely files a Form
706 and makes an election under section 6166(a)(1).
The Service issues a preliminary determination letter,
tentatively granting the election. The Service subse-
quently conducts an examination of the estate’s Form
706, determines that the estate is not entitled to pay
the tax in installments pursuant to section 6166, and
sends a second preliminary determination letter to the
executor denying the election. The applicant, within
30 calendar days after the mailing date of the second
preliminary determination letter, submits a written re-
quest for an Appeals conference. The applicant pro-
vides all materials requested by Appeals in a timely
fashion. Appeals denies the election and sends the ap-
plicant a final determination letter. Upon the issuance
of the final determination letter, the applicant has ex-
hausted all available administrative remedies within
the Service.

.02 Example 2: The executor timely files a Form
706, makes elections under section 6166(a) and sec-
tion 6166(b)(8), and tenders with the return the first
installment payment of the tax. The executor receives
evidence of the Service’s receipt of the Form 706
(i.e., a date-stamped receipt from hand-carrying the
return in accordance with Treas. Reg. §§ 20.6091–1
or 20.6091–2, a return receipt from certified or regis-
tered mail, a certification by a private delivery service
of receipt of a signature upon delivery to the Service,
or a written or other subsequent acknowledgment of
receipt from the Service). The applicant does not re-
ceive any correspondence from the Service relating to
the request for a determination. On the 181st calendar
day after the filing of the Form 706, the applicant files
a petition with the Tax Court requesting a declaratory
judgment pursuant to section 7479. Due to the failure

of the Service to make a determination regarding the
section 6166 election within 180 calendar days after
the filing of the Form 706, the applicant is deemed to
have exhausted all available administrative remedies
within the Service.

.03 Example 3: The executor timely files a Form
706 and makes an election under section 6166(a). Af-
ter an examination of the Form 706, the Service issues
a final determination letter recognizing the validity
of the election. Subsequently, the Service determines
that more than 50 percent of the interest in the closely
held business has been disposed of during the deferral
period. Pursuant to section 6166(g), the Service is-
sues a preliminary determination letter proposing to
terminate the section 6166 election. Within 30 cal-
endar days after the mailing date of the preliminary
determination letter, the applicant submits a written
request for an Appeals conference. The applicant
timely provides all requested information to Appeals.
After considering the information provided, Appeals
issues a final determination letter that the extension
previously granted has ceased to apply. The appli-
cant has exhausted all available administrative reme-
dies within the Service.

SECTION 6. EFFECTIVE DATE

This revenue procedure is effective for
all section 6166 elections filed on or af-
ter May 20, 2005. For any section 6166
election filed before May 20, 2005, an
applicant may rely on section 4 of this
revenue procedure to demonstrate that
applicant has exhausted all administrative
remedies within the Service.
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