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Consents to Use and Disclose
Tax Return Information

Notice 2005–93

This notice contains a proposed rev-
enue procedure that would provide guid-
ance to tax return preparers regarding the
format and content of consents to use and
consents to disclose tax return informa-
tion under proposed section 301.7216–3
of the Regulations on Procedure and Ad-
ministration (26 CFR Part 301), which is
being published contemporaneously with
this notice. The proposed revenue proce-
dure would also provide specific require-
ments for electronic signatures when a tax-
payer executes an electronic consent to the
use or disclosure of the taxpayer’s tax re-
turn information.

The IRS requests comments on this pro-
posed revenue procedure. In particular,
the IRS requests comments regarding the
methods for a tax return preparer to obtain
a taxpayer’s electronic signature on a con-
sent to use or a consent to disclose tax re-
turn information. The comments should
address procedures by which individuals
commonly execute electronic signatures to
provide knowing consent.

Written comments must be received by
March 8, 2006. Comments should be sub-
mitted to: CC:PA:RU (Notice 2005–93),
Room 5526, Internal Revenue Service,
Ben Franklin Station, Washington, DC
20224. Alternatively, comments may
be hand delivered between the hours of
8:00 AM and 5:00 PM to CC:PA:RU
(NOT–132007–05), Courier’s Desk, In-
ternal Revenue Service, 1111 Constitu-
tion Ave., NW, Washington, DC. Com-
ments may also be transmitted electron-
ically via the following e-mail address:
Notice.Comments@irscounsel.treas.gov.
Please include “Notice 2005–93” in the
subject line of any electronic communica-
tions.

For further information regarding this
notice, contact Dillon Taylor of the Of-
fice of Associate Chief Counsel (Proce-
dure and Administration), Administrative
Provisions and Judicial Practice Divi-
sion. Mr. Taylor may be contacted at
202–622–4940 (not a toll-free call).

APPENDIX (PROPOSED REVENUE
PROCEDURE)

SECTION 1. PURPOSE

This revenue procedure provides guid-
ance to tax return preparers regarding the
format and content of consents to use and
consents to disclose tax return informa-
tion under section 301.7216–3 of the Reg-
ulations on Procedure and Administration
(26 CFR Part 301). This revenue proce-
dure also provides specific requirements
for electronic signatures when a taxpayer
executes an electronic consent to the use
or disclosure of the taxpayer’s tax return
information.

SECTION 2. BACKGROUND

.01 Section 7216(a) prescribes a crim-
inal penalty for tax return preparers who
knowingly or recklessly disclose or use tax
return information for a purpose other than
preparing a tax return. A violation of sec-
tion 7216 is a misdemeanor, with a maxi-
mum penalty of up to one year imprison-
ment or a fine of not more than $1,000,
or both, together with the costs of prose-
cution.

.02 Section 7216(b) establishes excep-
tions to the general rule and also authorizes
the Secretary to promulgate regulations
prescribing additional permitted disclo-
sures and uses. Section 6713(a) prescribes
a related civil penalty for disclosures and
uses that constitute a violation of section
7216. The penalty for violating section
6713 is $250 for each disclosure and use,
not to exceed a total of $10,000 for a calen-
dar year. Section 6713(b) provides that the
exceptions in section 7216(b) also apply
to section 6713. Under section 7216(b),
the provisions of section 7216(a) will not
apply to any disclosure or use permitted
under regulations prescribed by the Secre-
tary.

.03 The regulations under section 7216
provide exceptions to the general rule.
Section 301.7216–3 provides that, unless
section 7216 or §301.7216–2 specifically
permits the disclosure or use of tax re-
turn information, a tax return preparer
may not disclose or use a taxpayer’s tax
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SECTION 3. SCOPE
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and background colors to ensure easy read-
ing. In addition, each screen or, together,
the screens must—

(1) contain all the elements described
in section 4.04 and, if applicable, section
4.06,

(2) be able to be signed as required by
section 5 and dated by the taxpayer,

(3) separate all paragraphs by a blank
line, and

(4) be printable in a printer friendly for-
mat on 81/2 inch by 11 inch paper.

.04 Requirements for Every Consent.
(1) Names and date. A taxpayer’s con-

sent to a tax return preparer’s disclosure
or use of tax return information must in-
clude the name of the tax return preparer,
the name of the taxpayer, and the date on
which the taxpayer signs the consent.

(2) Disclosure or use clearly stated. If
a taxpayer consents to a disclosure of tax
return information, the consent must iden-
tify the recipient or recipients of the tax re-
turn information and the intended purpose
of the disclosure. If the taxpayer consents
to use of tax return information, the con-
sent must describe the particular use au-
thorized. If the tax return preparer intends
to use tax return information to generate
solicitations for products or services other
than tax return preparation, the consent
must identify each specific type of product
or service for which the tax return preparer
may solicit use of the tax return informa-
tion. Examples of products or services that
must be identified, if solicited using tax re-
turn information, include, but are not lim-
ited to, refund anticipation loans, balance
due loans, mortgage loans, mutual funds,
individual retirement accounts, and life in-
surance.

(3) Purpose. A consent to use or a
consent to disclose tax return information
must clearly state that the information may
not be used for any purpose not specifi-
cally prescribed in the consent.

(4) Identification of tax return informa-
tion to be disclosed or used. The consent
must specify the particular items of tax re-
turn information to be disclosed to each re-
cipient or used by the return preparer.

(5) Contact telephone number for sus-
pected violations of section 7216. The
consent must include the contact tele-
phone number for the Treasury Inspector
General for Tax Administration (TIGTA),
1–800–366–4484. This telephone number
allows taxpayers to report suspected unau-

thorized uses or disclosures of tax return
information.

(6) Mandatory statements in the con-
sent.

(a) A consent to disclose tax return
information must contain the following
statement in the following format:

We generally are not authorized to
disclose your tax return information
for purposes other than the preparation
and filing of your tax return. We may
disclose your tax return information
to third parties only if you consent to
each specific disclosure. Your consent
is valid for one year.

Warning: Once your tax return
information is disclosed to a third
party per your consent, we have no
control over what that third party
does with your tax return informa-
tion. If the third party uses or dis-
closes your tax return information
for purposes other than the purpose
for which you authorized the disclo-
sure, under Federal tax law, we are
not responsible for that subsequent
use or disclosure, and Federal tax
law may not protect you from that
disclosure.

(b) A consent to use tax return informa-
tion must contain the following statement
in the following format:

We generally are not authorized to
use your tax return information for pur-
poses other than the preparation and fil-
ing of your tax return. We may use
your tax return information for other
purposes only if you consent to each
specific use. Your consent is valid for
one year.

(c) All consents must contain the fol-
lowing statement in the following format:

If you believe that your rights have
been violated

If you have any questions or concerns
about your rights regarding the use or
disclosure of your tax return informa-
tion, visit www.irs.gov/advocate for
more information, or contact the Tax-
payer Advocate Service of the Internal
Revenue Service at 1–877–777–4778.

If you believe we have used or disclosed
your information without your permis-
sion, you may contact the Treasury In-
spector General for Tax Administration
at 1–800–366–4484.

(7) Mandatory statement in any con-
sent to disclosure outside of the United
States. If a tax return preparer to whom
the tax return information is to be disclosed
is located outside of the United States,
the taxpayer’s consent under §301.7216–3
prior to any disclosure is required. See
§301.7216–2(c) and (d). All consents for
disclosures of tax return information out-
side of the United States must contain the
following statement in the following for-
mat:

This consent to disclose will result in
your tax return information being dis-
closed to a tax return preparer located
outside the United States.

(8) Affirmative consent. All consents
must require the taxpayer’s affirmative
consent to a tax return preparer’s disclo-
sure or use of tax return information. A
consent that requires the taxpayer to re-
move or “deselect” uses or disclosures that
the taxpayer does not wish to be made, i.e.,
an “opt-out” consent, is not permitted.

(9) Signature. All consents to use or
disclose tax return information must be
signed by the taxpayer.

(a) For consents on paper, the tax-
payer’s consent to a use or disclosure
must contain the taxpayer’s signature.

(b) For electronic consents, a taxpayer
must sign the consent by any method pre-
scribed in section 5, below.

.05 Special rule for multiple disclosures
within a single consent form or multiple
uses within a single consent form. Section
301.7216–3(c)(1) provides that a taxpayer
can consent to multiple uses within the
same written document, or multiple disclo-
sures within the same written document.
Multiple disclosure consents and multiple
use consents must provide the taxpayer
with the opportunity, within the separate
written document, to affirmatively select
each separate use or disclosure. Further,
the taxpayer must be provided the infor-
mation in section 4.04(2)–(4) for each sep-
arate use or disclosure.

.06 Disclosure of entire return. If, un-
der §301.7216–3(c)(2), a consent autho-
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rizes the disclosure of all information con-
tained within a return, the consent must
contain an explanation of the reasons why
a consent authorizing a more limited dis-
closure of tax return information would not
satisfy the purpose of the consent.

SECTION 5. ELECTRONIC
SIGNATURES

.01 If a taxpayer furnishes consent to
use or disclose tax return information elec-
tronically, the taxpayer must furnish the
tax return preparer with an electronic sig-
nature that will verify that the taxpayer
consented to the use or disclosure. The
regulations under §301.7216–3(a) require
that the consent be knowing and volun-
tary. Therefore, for an electronic consent
to be valid, it must be furnished in a man-
ner that ensures affirmative, knowing con-
sent to each use or disclosure.

.02 A tax return preparer seeking to ob-
tain a taxpayer’s consent to the disclosure
or use of tax return information must ob-
tain the taxpayer’s signature on the consent
in one of the following manners:

(a) Assign a personal identification
number (PIN) that is at least 6 characters
long to the taxpayer when the taxpayer
first starts using the tax preparation soft-
ware. To consent to the use or disclosure
of the taxpayer’s tax return information,
the taxpayer may type in the pre-assigned
PIN as the taxpayer’s signature authoriz-
ing the disclosure or use. A PIN may not
be automatically furnished by the return
preparation software so that the taxpayer
only has to click a button for consent to
be furnished. The taxpayer must affir-
matively enter the PIN for the electronic
signature to be valid; or

(b) Have the taxpayer type in the tax-
payer’s name and then hit “enter” to au-
thorize the consent. The tax preparation
software must not automatically furnish
the taxpayer’s name so that the taxpayer
only has to click a button to consent. The
taxpayer must affirmatively type the tax-
payer’s name for the electronic consent to
be valid; or

(c) Any other manner in which the tax-
payer affirmatively enters 6 or more char-
acters that are unique to that taxpayer that
can be used by the tax return preparer
to verify the taxpayer’s identity. For ex-
ample, entry of the same information by
which a taxpayer authorizes credit card

payment of preparation fees could be the
type of information by which the taxpayer
authorizes use or disclosure of tax return
information.

SECTION 6. EXAMPLES

.01 The application of this revenue pro-
cedure is illustrated by the following ex-
amples:

(1) Example 1. Preparer P offers tax
preparation services over the Internet. P
wishes to use targeted banner advertise-
ments (i.e., electronic advertisements ap-
pearing on the computer screen based on
the taxpayer’s tax return information) dur-
ing tax return preparation. P contracts with
various corporations to advertise services
and products not directly related to tax re-
turn preparation.

(a) P posts, in pertinent part, the follow-
ing consent on the computer screen for tax-
payers to indicate approval. If a taxpayer
does not indicate approval, the tax return
preparation software does not permit the
taxpayer to use the software—

PRIVACY STATEMENT

Your privacy is very important to us
at P. We are providing this statement
to inform you about the types of infor-
mation we collect from you, and how
we may use or disclose that information
in connection with the services we pro-
vide. This Privacy Statement describes
the privacy practices of our company
as required by applicable laws. . . .
During the course of providing our ser-
vices to you, we may offer you vari-
ous other services that may be of inter-
est to you based on our determination
of your needs through analysis of your
data. Your use of the services we offer
constitutes a consent to our disclosure of
tax information to the service providers.
If at any time you wish to limit your re-
ceipt of promotional offers based upon
information you provide, you may call
us at the following. . . .

(b) Beneath this Privacy Statement, the
following acknowledgment line appears
next to two button images stating “yes”
and “no:”

“I have read the Privacy Statement and
agree to it by clicking here.”

(c) If the taxpayer clicks “no,” a mes-
sage appears on the screen informing the
taxpayer that tax return preparation will
not proceed without the taxpayer agreeing
to the company’s Privacy Statement.

(d) P has failed to comply with the re-
quirements of §301.7216–3 and this rev-
enue procedure. (1) P has attempted to ob-
tain consent from the taxpayer by making
the use of the program contingent on the
taxpayer’s consent to P’s use and disclo-
sure of the taxpayer’s tax return informa-
tion for purposes other than tax preparation
(e.g., for use in displaying targeted banner
advertisement). Thus, the consent is not
voluntary, as required by §301.7216–3(a).
(2) P has failed to identify the specific tax
return information that it will use or dis-
close, as required by section 4.05, to iden-
tify the purposes of the uses and disclo-
sures themselves, as required by section
4.04, and to the extent that P intends to dis-
close the entire return, P has failed to pro-
vide a consent containing an explanation
why a more limited disclosure of tax return
information would not satisfy the purpose
of the consent, as required by section 4.06.
(3) The single document attempts to have
the taxpayer consent to both uses and dis-
closures, in violation of section 4.05. (4) P
has not used the mandatory statements re-
quired by section 4.04(6) and has not pro-
vided a means for the taxpayer to electron-
ically sign the consent in a form authorized
by section 5. (5) The consent is not dated
as required by section 4.04(1).

(2) Example 2. Preparer Q offers tax
preparation services over the Internet and
wishes to use targeted banner advertise-
ments during tax return preparation. Q
contracts with Bank A regarding the ad-
vertisement of Individual Retirement Ac-
counts (IRAs), and with Bank B regard-
ing the advertisement of refund anticipa-
tion loans (RALs). Preparer Q displays
advertisements to the taxpayer only if the
taxpayer’s tax return information indicates
that the services are relevant to the tax-
payer (i.e., they are targeted banner adver-
tisements). A taxpayer using Q’s software
must enter a password to begin the process
of preparing a return.

(a) Before the taxpayer starts provid-
ing tax return information, the following
screen appears on Q’s tax preparation pro-
gram.
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CONSENT TO USE OF TAX
RETURN INFORMATION

We generally are authorized to use
your tax return information only to pre-
pare and file your tax return. We may
use your tax return information for other
purposes only if you consent to each
specific use. Your consent is valid for
one year.

For your convenience, Q has entered
into arrangements with certain banks
regarding the provision of two services
that may interest you. The services are
Individual Retirement Accounts (IRAs)
and refund anticipation loans (RALs).
To determine whether these services
may be of interest to you, Q will need
to use your tax return information.

If you would like Q to use your tax
return information to determine whether
these services are relevant to you while
we are preparing your return, please
check the corresponding box for the
service(s) in which you are interested,
provide the information requested be-
low, and sign and date this consent to
the use of your tax return information.

I, [INSERT NAME] authorize Q
to use the information I provide regard-
ing whether I contributed to an IRA for
the 2006 tax year, and the amount I con-
tributed to an IRA for the 2006 tax year,
to determine whether to offer me an op-
portunity to invest in an IRA.

I, [INSERT NAME] authorize Q
to use the information on my return for
the 2006 tax year regarding whether I
have overpaid my taxes and am entitled
to a refund to determine whether to offer
me a RAL.

Signature: [INSERT SIGNATURE
AS PRESCRIBED UNDER SECTION
5]

Date: [INSERT DATE]

If you believe that your rights have
been violated

If you have any questions or concerns
about your rights regarding the use or
disclosure of your tax return informa-
tion, visit www.irs.gov/advocate for

more information, or contact the Tax-
payer Advocate Service of the Internal
Revenue Service at 1–877–777–4778
(a toll-free call).

If you believe we have used or disclosed
your information without your permis-
sion, you may contact the Treasury In-
spector General for Tax Administration
at 1–800–366–4484 (a toll-free call).

(b) If the taxpayer selects one or both
of the consents above, the taxpayer is di-
rected to print the screen. Later, after the
taxpayer has entered data reflecting that he
is eligible for both a RAL and an IRA, the
following screen is displayed:

CONSENT TO DISCLOSURE OF
TAX RETURN INFORMATION

We generally are not authorized to
disclose your tax return information to
third parties. We may only disclose your
tax return information to third parties if
you consent to each specific disclosure.
Your consent is valid for one year.

Warning: Once your tax return in-
formation is disclosed to a third party
per your consent, we have no con-
trol over what that third party does
with your tax return information. If
the third party uses or discloses your
tax return information for purposes
other than the purpose for which you
authorized the disclosure, we are not
responsible for that unauthorized dis-
closure, and federal tax law may not
protect that unauthorized disclosure.

You have indicated that you are inter-
ested in obtaining information on IRAs
or RALs, or both. To provide you with
this information, Q must forward your
tax return information, as indicated be-
low, to the banks that provide these ser-
vices.

If you would like Q to disclose your
tax return information to the banks pro-
viding these services, please check the
corresponding box for the services in
which you are interested, provide the in-
formation requested below, and sign and
date your consent to the disclosure of
your tax return information.

I, [INSERT NAME], authorize
Q to disclose to A the information I pro-
vide regarding IRA contributions for the
2006 tax year, and/or the amount I con-
tributed to an IRA for the 2006 tax year,
so that A can provide information on ob-
taining an IRA or increasing my contri-
bution to an IRA for the 2006 tax year.

I, [INSERT NAME], authorize
Q to disclose to B the information on my
return regarding whether I have over-
paid my taxes and am entitled to a re-
fund, and my social security number,
so that B can determine whether I will
qualify for a RAL for the 2006 tax year,
and so that Bank B can provide informa-
tion on obtaining a RAL for the 2006 tax
year.

Signature: [INSERT SIGNATURE
AS PRESCRIBED UNDER SECTION
5]

Date: [INSERT DATE]

If you believe that your rights have
been violated

If you have any questions or concerns
about your rights regarding the use or
disclosure of your tax return informa-
tion, visit www.irs.gov/advocate for
more information, or contact the Tax-
payer Advocate Service of the Internal
Revenue Service at 1–877–777–4778
(a toll-free call).

If you believe we have used or disclosed
your information without your permis-
sion, you may contact the Treasury In-
spector General for Tax Administration
at 1–800–366–4484 (a toll-free call).

If the taxpayer consents to the disclosure of
the tax return information using the screen
above, the taxpayer is directed to print the
screen. Q will then transmit the relevant
tax return information to the banks.

(c) These two consent documents,
above, satisfy the requirements of
§301.7216–3(c) and this revenue pro-
cedure for the use or disclosure of the
information provided therein for the spe-
cific purposes stated.
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SECTION 7. EFFECTIVE DATE

This revenue procedure is effective on
[ ].

SECTION 8. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Dillon Taylor of the Office
of Associate Chief Counsel (Procedure
and Administration), Administrative Pro-
visions & Judicial Practice Division. For
further information regarding this rev-
enue procedure, contact [ ] at
[ ] (not a toll-free call).

Suspension of Employer and
Payer Reporting and Wage
Withholding Requirements
With Respect to Deferrals of
Compensation Under § 409A
for Calendar Year 2005; No
Assertion of Penalties Against
Service Providers in Certain
Circumstances

Notice 2005–94

I. PURPOSE

This notice suspends employers’ and
payers’ reporting and wage withhold-
ing requirements for calendar year 2005
with respect to deferrals of compensation
within the meaning of § 409A of the Inter-
nal Revenue Code (the Code). However,
future published guidance may require an
employer or payer to file a corrected in-
formation return and to furnish a corrected
payee statement reporting any previously
unreported amounts includible in gross in-
come under § 409A. This notice does not
affect the application of § 3121(v)(2) or
an employer’s reporting obligations under
Treas. Reg. § 31.3121(v)(2)–1.

This notice does not affect a service
provider’s filing requirements, individual
income tax liability, or interest on under-
payments of tax. However, pursuant to
this notice, the IRS will not assert penal-
ties under §§ 6651(a)(1) and (2), 6654, and
6662 with respect to amounts includible
in gross income under § 409A for calen-
dar year 2005 if the service provider re-
ports and pays any taxes due with respect

to such amounts in accordance with future
published guidance.

II. BACKGROUND

A. The American Jobs Creation Act of
2004

Section 885(a) of the American Jobs
Creation Act of 2004, Pub. Law No.
108–357, 118 Stat. 1418 (the Act) added
§ 409A, which provides, inter alia, that
amounts deferred under a nonqualified
deferred compensation plan for all tax-
able years are currently includible in gross
income to the extent not subject to a
substantial risk of forfeiture and not previ-
ously included in gross income, unless the
plan meets certain requirements. Section
885(b) of the Act amended the Code to
impose the following reporting and wage
withholding requirements with respect
to deferrals of compensation within the
meaning of § 409A:

• The Act amended §§ 6051 and 6041
to require that an employer or payer
report all deferrals for the year under
a nonqualified deferred compensation
plan on a Form W–2 (Wage and Tax
Statement) or a Form 1099 (Miscella-
neous Income).

• The Act amended § 3401(a) to pro-
vide that the term “wages” includes
any amount includible in gross income
of an employee under § 409A.

• The Act amended § 6041 to require
that a payer report amounts includible
in gross income under § 409A that are
not treated as wages under § 3401(a) as
gross income.

B. Notice 2005–1

On December 20, 2004, the IRS issued
Notice 2005–1, 2005–2 I.R.B. 274 (pub-
lished as modified on January 6, 2005),
which provides guidance with respect to
the application of § 409A. Additionally, in
accordance with the amendments made by
§ 885(b) of the Act, Notice 2005–1 im-
poses the following reporting and wage
withholding requirements with respect to
deferred amounts:

• An employer must report to an em-
ployee the total amount of deferrals for
the year under a nonqualified deferred

compensation plan in box 12 of Form
W–2 using code Y. See Q&A–29.

• An employer must report amounts in-
cludible in gross income under § 409A
and in wages under § 3401(a) in box 1
of Form W–2 as wages paid to the em-
ployee during the year. An employer
must also report such amounts in box
12 of Form W–2 using code Z. See
Q&A–33.

• A payer must report to a nonemployee
the total amount of deferrals for the
year under a nonqualified deferred
compensation plan in box 15a of Form
1099-MISC. See Q&A–30.

• A payer must report amounts includi-
ble in gross income under § 409A and
not treated as wages under § 3401(a)
as nonemployee compensation in box
7 of Form 1099-MISC. A payer must
also report such amounts in box 15b of
Form 1099-MISC. See Q&A–35.

C. Proposed Regulations

On September 29, 2005, the IRS issued
proposed regulations regarding the appli-
cation of § 409A. See 70 Fed. Reg. 58930
(Oct. 4, 2005). The proposed regulations
incorporate and expand on the guidance
provided in Notice 2005–1 and are pro-
posed to be generally applicable for tax-
able years beginning on or after January 1,
2007. As stated in the preamble to the pro-
posed regulations, taxpayers may rely on
the proposed regulations for periods pre-
ceding the effective date of the final reg-
ulations. However, the proposed regula-
tions do not affect the applicability of this
notice (and generally do not affect the ap-
plication of other guidance issued with re-
spect to § 409A, including Notice 2005–1).

III. INTERIM EMPLOYER AND
PAYER REPORTING AND WAGE
WITHHOLDING PROVISIONS

This notice suspends employers’ and
payers’ reporting and wage withhold-
ing requirements for calendar year 2005
with respect to deferrals of compensation
within the meaning of § 409A. In lieu
thereof the following reporting and wage
withholding provisions apply for calendar
year 2005 until superseded by future pub-
lished guidance:
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