
General Rule

The last day of a 45-day identification
period set forth in § 1.1031(k)–1(b)(2), the
last day of a 180-day exchange period set
forth in § 1.1031(k)–1(b)(2), and the last
day of a period set forth in section 4.02(3)
through (6) of Rev. Proc. 2000–37, mod-
ified by Rev. Proc. 2004–51, that falls
on or after the date of a Presidentially de-
clared disaster is postponed by 120 days or
to the last day of the general disaster ex-
tension period authorized by an IRS News
Release or other guidance announcing tax
relief for victims of the specific Presiden-
tially declared disaster, whichever is later.

A taxpayer who is a transferor qualifies
for a postponement under the General Rule
only if—

(1) The relinquished property was
transferred on or before the date of
the Presidentially declared disaster,
or in a transaction governed by Rev.
Proc. 2000–37, modified by Rev. Proc.
2004–51, qualified indicia of ownership
were transferred to the exchange accom-
modation titleholder on or before that date;
and

(2) The taxpayer (transferor)—
(a) Is an “affected taxpayer” as defined

in § 301.7508A–1(d)(1) of the Procedure
and Administration Regulations; or

(b) Has difficulty meeting the 45-day
identification or 180-day exchange dead-
line set forth in § 1.1031(k)–1(b)(2), or
a deadline set forth in section 4.02(3)
through (6) of Rev. Proc. 2000–37, mod-
ified by Rev. Proc. 2004–51, due to the
Presidentially declared disaster for the
following or similar reasons:

(i) The relinquished property or the
replacement property is located in a
covered disaster area (as defined in
§ 301.7508A–1(d)(2)) as provided in the
IRS News Release or other guidance (the
covered disaster area);

(ii) The principal place of business of
any party to the transaction (for exam-
ple, a qualified intermediary, exchange ac-
commodation titleholder, transferee, set-
tlement attorney, lender, financial institu-
tion, or a title insurance company) is lo-
cated in the covered disaster area;

(iii) Any party to the transaction (or an
employee of such a party who is involved
in the § 1031 transaction) is killed, injured,
or missing as a result of the Presidentially
declared disaster;

(iv) A document prepared in connection
with the exchange (for example, the agree-
ment between the transferor and the qual-
ified intermediary or the deed to the relin-
quished property or replacement property)
or a relevant land record is destroyed, dam-
aged, or lost as a result of the Presidentially
declared disaster;

(v) A lender decides not to fund either
permanently or temporarily a real estate
closing due to the Presidentially declared
disaster or refuses to fund a loan to the
taxpayer because flood, disaster, or other
hazard insurance is not available due to the
Presidentially declared disaster; or

(vi) A title insurance company is not
able to provide the required title insurance
policy necessary to settle or close a real
estate transaction due to the Presidentially
declared disaster.

Additional Relief for Substantially
Damaged Identified Property

The postponement described in the
General Rule also applies to the last day
of a 45-day identification period described
in § 1.1031(k)–1(b)(2) and the last day of
a 45-day identification period described
in section 4.05(4) of Rev. Proc. 2000–37,
modified by Rev. Proc. 2004–51, that falls
prior to the date of a Presidentially de-
clared disaster if an identified replacement
property (in the case of an exchange de-
scribed in § 1.1031(k)–1), or an identified
relinquished property (in the case of an ex-
change described in Rev. Proc. 2000–37,
modified by Rev. Proc. 2004–51) is sub-
stantially damaged by the Presidentially
declared disaster.

EFFECTIVE DATE

Taxpayers may apply the proposed
modifications to Rev. Proc. 2004–13 de-
scribed in this notice for acts that may be
performed on or after January 26, 2004,
the effective date of Rev. Proc. 2004–13.

DRAFTING INFORMATION

The principal author of this notice is
Michael F. Schmit of the Office of Asso-
ciate Chief Counsel (Income Tax and Ac-
counting). For further information regard-
ing this notice, contact Mr. Schmit at (202)
622–4960 or J. Peter Baumgarten at (202)
622–4920 (not toll-free calls).

Announcement of Rule
to be Included in Final
Regulations Under Section
367(a) Regarding Certain
Exchanges of Securities for
Stock or Securities

Notice 2005–6

This notice announces that Trea-
sury and the Internal Revenue Service
(“the Service”) will amend Treas. Reg.
§1.367(a)–3 regarding certain exchanges
under section 354 by U.S. persons of secu-
rities of a foreign corporation in a reorgani-
zation described in section 368(a)(1)(E) or
securities of a domestic or foreign corpo-
ration pursuant to an asset reorganization
described in section 368(a)(1).

BACKGROUND

Section 354(a)(1) provides that no gain
or loss shall be recognized by a share-
holder if stock or securities in a corpora-
tion that is a party to a reorganization are,
in pursuance of the plan of reorganization,
exchanged solely for stock or securities in
such corporation or in another corporation
a party to the reorganization. Section 354
further provides that a security holder may
surrender securities and receive securities
in the same principal amount or in a lesser
principal amount without the recognition
of gain or loss.

Under section 367(a), gain is recog-
nized if a U.S. person transfers property to
a foreign corporation in connection with
an exchange described in section 354 un-
less an exception applies. Treasury Reg.
§1.367(a)–3(a) provides, in part, that if in
an exchange described in section 354, a
U.S. person exchanges stock of a foreign
corporation in a reorganization described
in section 368(a)(1)(E), or a U.S. person
exchanges stock of a domestic or foreign
corporation for stock of a foreign corpo-
ration pursuant to an asset reorganization
described in section 368(a)(1)(C), (D) or
(F) that is not treated as an indirect stock
transfer under Treas. Reg. §1.367(a)–3(d),
such section 354 exchange is not a trans-
fer to a foreign corporation subject to
section 367(a). This language excludes
from the scope of section 367(a) certain
stock-for-stock exchanges under section
354 by U.S. persons, but does not address
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whether exchanges of securities for stock
or exchanges of securities for securities,
that would qualify for nonrecognition
under section 354, are subject to section
367(a).

DISCUSSION

The Treasury Department and the Ser-
vice will issue regulations under Treas.
Reg. §1.367(a)–3 to provide that an ex-
change described in section 354 by a U.S.
person of securities of a foreign corpora-
tion for stock or securities of the foreign
corporation in a reorganization described
in section 368(a)(1)(E) will not be subject
to section 367(a). The regulations will fur-
ther provide that an exchange described
in section 354 by a U.S. person of secu-
rities of a domestic or a foreign corpora-
tion for stock or securities of a foreign cor-
poration pursuant to an asset reorganiza-
tion described in section 368(a)(1), that is
not treated as an indirect transfer described
in Treas. Reg. §1.367(a)–3(d), will not

be subject to section 367(a). Conforming
amendments to other portions of the regu-
lations under sections 367 and 6038B will
be made as well.

EFFECTIVE DATE

Regulations to be issued incorporating
the guidance set forth in this notice will
apply to transfers of securities after Jan-
uary 5, 2005. Until such regulations are
issued, taxpayers may rely on this notice.
Taxpayers also may apply the provisions of
this notice to transfers of securities occur-
ring on or after July 20, 1998 (the effec-
tive date of Treas. Reg. §1.367(a)–3(a))
and on or before January 5, 2005. Taxpay-
ers applying this notice, however, must do
so consistently to all transactions within its
scope.

COMMENTS

Written comments on the issues ad-
dressed in this notice may be submitted

to the Office of Associate Chief Coun-
sel International, Attention: Mark R.
Pollard (Notice 2004–6), room 4555,
CC:INTL:BR3, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC 20224. Alternatively,
taxpayers may submit comments electron-
ically to Notice.Comments@m1.irscoun-
sel.treas.gov. Comments will be available
for public inspection and copying. Trea-
sury and the IRS request comments by
April 28, 2005.

DRAFTING INFORMATION

The principal author of this notice is
Mark R. Pollard of the Office of Associate
Chief Counsel (International). For further
information regarding this notice, contact
Mr. Pollard at (202) 622–3860 (not a toll-
free call).
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