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Rulemaking by
Cross-Reference to
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Loss Limitation Rules

REG–153172–03

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions.

SUMMARY: In this issue of the Bulletin,
the IRS is issuing temporary regulations
(T.D. 9118) under sections 337(d) and
1502 of the Internal Revenue Code relat-
ing to the deductibility of losses recog-
nized on dispositions of subsidiary stock
by members of a consolidated group, the
consequences of treating subsidiary stock
as worthless, and when stock of a member
of a consolidated group may be treated
as worthless. The temporary regulations
apply to corporations filing consolidated
returns. The text of the temporary regula-
tions published in this issue of the Bulletin
also serves as the text of these proposed
regulations.

DATES: Written or electronic comments
must be received by June 16, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–153172–03), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washing-
ton, DC 20044. Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG–153172–03),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Washing-
ton, DC 20044. Alternatively, taxpayers
may submit electronic comments directly
to the IRS Internet site at www.irs.gov/regs.

FOR FURTHER INFORMATION
CONTACT: Regarding the regula-
tions under section 337(d), Mark Weiss
(202–622–7790) of the Office of Associate
Chief Counsel (Corporate), and regarding
the regulations under section 1502, Lola

L. Johnson (202–622–7550) of the Office
of Associate Chief Counsel (Corporate);
regarding submission of comments and/or
requests for a hearing, Sonya M. Cruse
(202–622–4693) of the Office of Pro-
cedure and Administration (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations in this issue of
the Bulletin amend the Income Tax Regu-
lations (26 CFR part 1) relating to section
337(d) and section 1502. The text of those
regulations also serves as the text of these
proposed regulations. The preamble to the
temporary regulations explains the amend-
ments.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a significant
regulatory action as defined in Executive
Order 12866. Therefore, a regulatory as-
sessment is not required. It is hereby cer-
tified that these regulations will not have a
significant economic impact on a substan-
tial number of small entities. This certifi-
cation is based on the fact that these regula-
tions will primarily affect affiliated groups
of corporations, which tend to be larger
businesses. Therefore a Regulatory Flex-
ibility Analysis is not required. Pursuant
to section 7805(f) of the Internal Revenue
Code, this notice of proposed rulemaking
will be submitted to the Chief Counsel for
Advocacy of the Small Business Adminis-
tration for comment on its impact on small
business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments (a
signed original and eight (8) copies) or
electronic comments that are submitted
timely to the IRS. The IRS and the Trea-
sury Department request comments on the
clarity of the proposed regulations and
how they may be made easier to under-
stand. All comments will be available for

public inspection and copying. A public
hearing may be scheduled if requested by
any person who timely submits comments.
If a public hearing is scheduled, notice of
the date, time and place for the hearing
will be published in the Federal Register.

Drafting Information

The principal author of the regulations
under section 337(d) is Mark Weiss, Office
of Associate Chief Counsel (Corporate).
The principal author of the regulations un-
der section 1502 is Lola L. Johnson, Of-
fice of Associate Chief Counsel (Corpo-
rate). However, other personnel from the
IRS and Treasury participated in their de-
velopment.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.337(d)–2(c)(2) is

added to read as follows:

§1.337(d)–2 Loss limitation window
period.

[The text of this proposed section is the
same as the text of §1.337(d)–2T published
elsewhere in this issue of the Bulletin].

Par. 3. Section 1.1502–35(f)(1) is
added to read as follows:

§1.1502–35 Transfers of subsidiary
member stock and deconsolidations of
subsidiary members.

[The text of this proposed section is the
same as the text of §1.1502–35T published
elsewhere in this issue of the Bulletin].

Par. 4. In §1.1502–80, paragraph (c) is
revised to read as follows:

§1.1502–80 Applicability of other
provisions of law.

(c) [The text of this proposed
§1.1502–80(c) is the same as the text
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of §1.1502–80T(c) published elsewhere in
this issue of the Bulletin].

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

(Filed by the Office of the Federal Register on March 17,
2004, 8:45 a.m., and published in the issue of the Federal
Register for March 18, 2004, 69 F.R. 12811)

Notice of Proposed
Rulemaking; Notice of
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Regulations

Guidance Under Section 1502;
Application of Section 108 to
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Group; Computation of
Taxable Income When Section
108 Applies to a Member of a
Consolidated Group

REG–167265–03

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking;
notice of proposed rulemaking by cross
reference to temporary regulations.

SUMMARY: This document contains pro-
posed regulations under section 1502 that
govern the timing of certain basis adjust-
ments in respect of the realization of dis-
charge of indebtedness income that is ex-
cluded from gross income and the reduc-
tion of attributes in respect of that ex-
cluded income. In addition, the text of
the temporary regulations (T.D. 9117) pub-
lished elsewhere in this issue of the Bul-
letin serves as the text of these proposed
regulations with respect to the application
of section 108 when a member of a consol-
idated group realizes discharge of indebt-
edness income. The proposed regulations
affect corporations filing consolidated re-
turns.

DATES: Written or electronic comments
must be received by June 14, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–167265–03), room

5203, Internal Revenue Service, POB
7604 Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday be-
tween the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG–167265–03),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC. Alternatively, taxpayers may
submit comments electronically directly to
the IRS Internet site at www.irs.gov/regs.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Candace B. Ewell or Marie C.
Milnes-Vasquez at (202) 622–7530; con-
cerning submission of comments, Treena
Garrett at (202) 622–3401 (not toll-free
numbers).

Background and Explanation of
Provisions

On September 4, 2003, the IRS and
Treasury Department published in the
Federal Register a notice of proposed
rulemaking (REG–132760–03, 2003–43
I.R.B. 933 [68 FR 52542]) and temporary
regulations (T.D. 9089, 2003–43 I.R.B.
906 [68 FR 52487]) under section 1502
of the Internal Revenue Code. The tem-
porary regulations added §1.1502–28T,
which provides guidance regarding the
determination of the attributes that are
available for reduction when a member of
a consolidated group realizes discharge of
indebtedness income that is excluded from
gross income (excluded COD income) and
the method for reducing those attributes.

The text of the temporary regulations
published in this issue of the Bulletin
amend the Income Tax Regulations (26
CFR part 1) relating to section 1502. The
temporary regulations address certain is-
sues related to the application of section
1245 and the matching rule of §1.1502–13,
and the inclusion of excess loss accounts
in cases in which excluded COD is not
fully applied to reduce attributes. The
text of those regulations also serves as the
text of these proposed regulations with
respect to those issues. The preamble to
the temporary regulations explains those
amendments.

These regulations also propose amend-
ments to §§1.1502–28T and 1.1502–11 to
address certain issues that have been raised
regarding the computation of gain or loss

on the disposition of member stock and re-
garding the computation of the portion of
an excess loss account that must be taken
into account when excluded COD income
is not fully applied to reduce attributes. In
particular, if the stock of the subsidiary
that realizes excluded COD income is sold,
the reduction of other members’ attributes
will cause an increase in the basis of the
stock of the subsidiary, thus reducing the
gain (or increasing the loss) on the stock
sale that might otherwise have been off-
set by attributes and possibly making more
attributes available for reduction. If the
stock of a subsidiary other than one that re-
alizes excluded COD income is sold, the
reduction of such subsidiary’s attributes
in respect of the excluded COD income
will cause a decrease in the basis of the
sold subsidiary stock, thus increasing the
gain (or reducing the loss) on the stock
sale, possibly resulting in the absorption
of more attributes and making fewer at-
tributes available for reduction.

In addition, the amount of the excess
loss account in the stock of a subsidiary
that is required to be taken into account
can only be determined after the compu-
tation of tax for the year of the discharge
and the reduction of attributes. Pursuant to
§1.1502–28T(b)(6)(ii), however, that ex-
cess loss account must be included on the
group’s tax return for the taxable year that
includes the date on which the subsidiary
realizes the excluded COD income. If that
excess loss account were offset by losses
that could be reduced in respect of the
excluded COD income, the inclusion of
that amount could result in fewer attributes
available for reduction. The availability
of fewer attributes for reduction might in-
crease the excluded COD income that was
not applied to reduce attributes and, there-
fore, the amount of the excess loss ac-
count in the subsidiary’s stock required to
be taken into account.

These regulations provide guidance
regarding the timing of stock basis ad-
justments, the calculation of stock gain
or loss (including the amount of an ex-
cess loss account required to be taken into
account), and the reduction of attributes
when a member (P) disposes of stock of
a subsidiary (S) during a year in which a
member realizes excluded COD income.
In particular, these regulations propose the
steps used to compute the group’s con-
solidated taxable income and to effect the
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