
of the Code, which provides that a com-
pany is an insurance company if more than
half of its business during the taxable year
is the issuing of insurance or annuity con-
tracts or the reinsuring of risks underwrit-
ten by insurance companies.

The recent amendments to § 501(c)(15)
may affect the qualification of some in-
surance companies under § 501(c)(15) for
taxable years beginning after December
31, 2003.

For example, a non-life stock insur-
ance company with $650,000 of gross
receipts in a taxable year would have been
eligible to be exempt from federal in-
come tax before the recent amendments to
§ 501(c)(15) if the company’s written pre-
miums for the year were $350,000 or less.
However, for taxable years beginning
after December 31, 2003, an insurance
company with $650,000 of gross receipts
in a taxable year will not be eligible for
exemption from tax under § 501(c)(15), as
amended by the Act, because the $600,000
gross receipts test will not be met.

Conversely, a non-life stock insurance
company with $500,000 of gross receipts
in a taxable year would not have been
eligible to be exempt from federal in-
come tax under former § 501(c)(15) if
the company’s written premiums for the
year were $375,000. However, for taxable
years beginning after December 31, 2003,
an insurance company with $500,000 of
gross receipts in a taxable year, including
$375,000 from premiums, will be eligible
for exemption from tax under § 501(c)(15),
as amended by the Act. Nonetheless, if the
same company is a member of a controlled
group (as defined in § 501(c)(15)(C)), it
will not qualify if other members of the
group have gross receipts in the taxable
year in excess of $100,000 because the
$600,000 gross receipts test will not be
met.

As previously described in Notice
2003–35, 2003–1 C.B. 992, the Service
will continue to challenge the exemption
of any entity that claims to be described
in § 501(c)(15), but that does not meet the
requirements of that section, regardless
of whether the exemption is claimed pur-
suant to an existing determination letter
or on a return filed with the Service. The
Service will challenge the qualification of
an entity under former § 501(c)(15) for
any open taxable year beginning prior to
January 1, 2004. The Service will chal-

Certain Reinsurance
Arrangements

Notice 2004–65

This notice modifies Notice 2002–70,
2002–2 C.B. 765, and Notice 2003–76,
2003–49 I.R.B. 1181, by removing the
identification of transactions that are
the same as, or substantially similar to,
transactions described in Notice 2002–70
as “listed transactions” for purposes of
§ 1.6011–4(b)(2) of the Income Tax Reg-
ulations and §§ 301.6111–2(b)(2) and
301.6112–1(b)(2) of the Procedure and
Administration Regulations. The Ser-
vice will, however, continue to scrutinize
transactions described in Notice 2002–70
that are being used to shift income from
taxpayers to related companies purported
to be insurance companies that are subject
to little or no U.S federal income tax.

BACKGROUND

Notice 2002–70 describes a reinsurance
arrangement involving a taxpayer (“Tax-
payer”) (typically a service provider, auto-
mobile dealer, lender, or retailer) that of-
fers its customers the opportunity to pur-
chase an insurance contract through Tax-
payer in connection with the products or
services being sold. The insurance pro-
vides coverage for repair or replacement
costs if the product breaks down or is lost,
stolen, or damaged, or coverage for the

customer’s payment obligations in case the
customer dies, or becomes disabled or un-
employed. Taxpayer offers the insurance
to its customers by acting as an insur-
ance agent for an unrelated insurance com-
pany (“Company X”). Taxpayer receives a
sales commission from Company X equal
to a percentage of the premiums paid by
Taxpayer’s customers. Taxpayer forms
a wholly owned corporation (“Company
Y”), typically in a foreign country, to rein-
sure the policies sold by Taxpayer. Pro-
moters sometimes refer to these compa-
nies as producer owned reinsurance com-
panies or “PORCs.” If Company Y is a
foreign corporation, it typically elects to
be treated as a domestic insurance com-
pany under § 953(d) of the Internal Rev-
enue Code. Company Y takes the posi-
tion that it is entitled to the benefits of
§ 501(c)(15) (providing that certain small
non-life insurance companies are tax ex-
empt), § 806 (providing a deduction for
certain life insurance companies with life
insurance company taxable income not in
excess of $15,000,000), or § 831(b) (al-
lowing qualifying non-life insurance com-
panies whose net written premiums do not
exceed $1,200,000 to elect to be taxed
solely on investment income). Taxpayer
receives premiums from its customers and
remits those premiums (typically net of its
sales commission) to Company X. Com-
pany X pays any claims and state premium
taxes due and retains an amount from the
premiums received from Taxpayer. Under
Company Y’s reinsurance agreement with
Company X, Company Y reinsures all in-
surance policies that Taxpayer sells to its
customers. Company X transfers the re-
mainder of the premiums to Company Y
as reinsurance premiums.

Notice 2002–70 alerts taxpayers that,
in appropriate cases, the Service intends to
challenge the purported tax benefits from
these transactions on a number of grounds.
Notice 2002–70 also identifies transac-
tions that are the same as, or substantially
similar to, the transaction described in the
Notice 2002–70 as “listed transactions”
for purposes of § 1.6011–4T(b)(2) of the
temporary Income Tax Regulations (now
§ 1.6011–4(b)(2) of the Income Tax Reg-
ulations) and §§ 301.6111–2T(b)(2) of the
temporary Procedure and Administration
Regulations (now §§ 301.6111–2(b)(2) of
the Procedure and Administration Regula-
tions).

2004–41 I.R.B. 599 October 12, 2004



Section 206 of the Pension Fund-
ing Equity Act, P.L. 108–218, amended
§ 501(c)(15) effective for taxable years be-
ginning after December 31, 2003. Notice
2004–64, 2004–41 I.R.B. 598 (October
12, 2004), describes the amendments and
notifies taxpayers that the Service will
continue to scrutinize the tax-exempt sta-
tus of entities claiming to be described in
§ 501(c)(15).

DISCUSSION

The Treasury Department and the Ser-
vice have concluded that these transac-
tions no longer should be identified as
“listed transactions” for purposes of the
disclosure, registration, and list mainte-
nance requirements. Since issuing Notice
2002–70, the Service has examined var-
ious types of these arrangements. These
examinations have revealed fewer abusive
transactions than anticipated. Further,
the Treasury Department and the Service
anticipate that the recent amendments to
§ 501(c)(15) will curtail the use of this
provision by a number of these arrange-
ments. Accordingly, transactions will no
longer be identified as “listed transac-
tions” for purposes of §§ 1.6011–4(b)(2),
301.6111–2(b)(2) and 301.6112–1(b)(2)
solely because they are the same as, or
substantially similar to, the transaction
described in Notice 2002–70. However,
the Service will continue to scrutinize
transactions described in Notice 2002–70
that are being used to shift income from
taxpayers to related companies purported
to be insurance companies that are subject
to little or no U.S federal income tax. Al-
though a transaction is no longer a “listed
transaction” solely because the transaction
is described in Notice 2002–70, the trans-
action may still otherwise be subject to
the disclosure requirement of § 6011, the
registration requirement of § 6111, or the
list maintenance requirement of § 6112.

EFFECT ON OTHER DOCUMENTS

Notice 2002–70 and Notice 2003–76
are modified by removing the identifica-
tion of transactions that are the same as,
or substantially similar to, transactions
described in Notice 2002–70 as “listed
transactions” effective for taxable years
for which the due date of the return (in-
cluding extensions, whether or not actually
requested) is after September 24, 2004.

For further information regarding this
notice, contact Nancy Vozar Knapp at
(202) 283–8622, John E. Glover (202)
622–3970, or Theodore Setzer at (202)
622–3870 (not a toll-free call).

ticipants after the end of the taxable year
(identified as “listed transactions” on Feb-
ruary 28, 2000)). See also Rev. Rul.
2002–46, 2002–2 C.B. 117 (result is the
same, and transactions are substantially
similar, even though the contributions are
designated as satisfying a liability estab-
lished before the end of the taxable year),
modified by Rev. Rul. 2002–73, 2002–2
C.B. 805;

(2) Notice 95–34, 1995–1 C.B. 309
(certain trust arrangements purported to
qualify as multiple employer welfare
benefit funds exempt from the limits of
§§ 419 and 419A of the Internal Rev-
enue Code (identified as “listed transac-
tions” on February 28, 2000)). See also
§ 1.419A(f)(6)–1 of the Income Tax Reg-
ulations (10 or more employer plans);

(3) Transactions substantially similar to
those at issue in ASA Investerings Partner-
ship v. Commissioner, 201 F.3d 505 (D.C.
Cir. 2000), and ACM Partnership v. Com-
missioner, 157 F.3d 231 (3d Cir. 1998)
(transactions involving contingent install-
ment sales of securities by partnerships in
order to accelerate and allocate income to
a tax-indifferent partner, such as a tax-ex-
empt entity or foreign person, and to allo-
cate later losses to another partner (iden-
tified as “listed transactions” on February
28, 2000));

(4) Section 1.643(a)–8 of the Income
Tax Regulations (transactions involving
distributions described in § 1.643(a)–8
from charitable remainder trusts (identi-
fied as “listed transactions” on February
28, 2000));

(5) Notice 99–59, 1999–2 C.B. 761
(transactions involving the distribution of
encumbered property in which taxpayers
claim tax losses for capital outlays that
they have in fact recovered (identified
as “listed transactions” on February 28,
2000)). See also § 1.301–1(g) of the In-
come Tax Regulations;

(6) Section 1.7701(l)–3 of the Income
Tax Regulations (transactions involv-
ing fast-pay arrangements as defined in
§ 1.7701(l)–3(b) (identified as “listed
transactions” on February 28, 2000));

(7) Rev. Rul. 2000–12, 2000–1 C.B.
744 (certain transactions involving the ac-
quisition of two debt instruments the val-
ues of which are expected to change sig-
nificantly at about the same time in oppo-
site directions (identified as “listed trans-
actions” on February 28, 2000));
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