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The Internal Revenue Service (Ser-
vice) has received inquiries concerning
the scope of the communications excise
tax imposed by § 4251 of the Internal
Revenue Code. These inquiries were pre-
cipitated, in part, by conflicting results
in recent litigation. Compare American
Bankers Ins. Group v. United States, 308
F. Supp. 2d 1360 (S.D. Fla. 2004), appeal
docketed, No. 04–10720-EE (11th Cir.
Feb. 12, 2004) with Office Max, Inc. v.
United States, 309 F. Supp. 2d 984 (N.D.
Ohio 2004). This notice confirms that
the Service will continue to assess and
collect the tax under § 4251 on all taxable
communications services, including those
communications services similar to those
at issue in the cases.

Persons paying for taxable communica-
tions services (taxpayers) are required to
pay the tax to a collecting agent (the per-
son receiving the payment on which tax
is imposed), and collecting agents are re-
quired to pay over the tax to the United
States Treasury and to file the required re-
turns. Taxpayers may preserve any claims
for overpayments by filing administrative
claims for refund with the Service pursuant
to § 6511.

Failure to pay the tax to the collect-
ing agent may result in the imposition of
penalties, as well as interest.

DRAFTING INFORMATION

The principal author of this notice is
Cynthia A. McGreevy of the Office of
Associate Chief Counsel (Passthroughs
& Special Industries). For further in-
formation regarding this notice, contact
Ms. McGreevy at (202) 622–3130 (not a
toll-free call).

26 CFR 601.201: Rulings and determination letters.

Rev. Proc. 2004–56

SECTION 1. PURPOSE

This Revenue Procedure provides
model amendments that may be used

by a State or local government eligible
employer (as defined in § 457(e)(1)(A) of
the Internal Revenue Code) to amend or
draft its eligible § 457(b) plan to reflect the
requirements of § 457 and the regulations
thereunder.

SECTION 2. BACKGROUND AND
GENERAL INFORMATION

.01 Section 457 applies to nonqualified
deferred compensation plans established
by State and local government and tax-ex-
empt employers. Under § 457, eligible em-
ployers may establish three different types
of plans or arrangements: (1) eligible plans
established by State and local government
entities (eligible § 457(b) governmental
plans); (2) eligible plans established by
other tax-exempt entities (eligible § 457(b)
plans of tax-exempt entities); and (3) in-
eligible plans under § 457(f). Under the
last sentence of § 457(b), the Commis-
sioner may notify an eligible § 457(b) gov-
ernmental plan that it is administered in a
manner that is inconsistent with § 457(b).

.02 Final regulations under § 457 (T.D.
9075, 2003–39 I.R.B 608) were published
in the Federal Register (68 FR 41230) on
July 11, 2003. These regulations replaced
existing final regulations that were pub-
lished in the Federal Register on Septem-
ber 27, 1982 (47 FR 42335) (T.D.7836,
1982–2 C.B. 91). The final regulations
provide guidance for complying with the
changes made to § 457 by the Economic
Growth and Tax Relief Reconciliation Act
of 2001, Pub. L. 107–16 (EGTRRA), the
Taxpayer Relief Act of 1997, Pub. L.
No. 105–34 (TRA ’97), and the Small
Business Job Protection Act of 1996, Pub.
L. No. 104–188 (SBJPA). The regula-
tions also provide guidance on many non-
EGTRRA issues, such as the tax treatment
of excess deferrals, plan loans, plan termi-
nations, and unforeseeable emergencies.

.03 Sections 615, 631, 632, 634, 635,
641, 646, 647, and 649 of EGTRRA made
changes to eligible § 457(b) governmen-
tal plans, including increases in elective
deferral limits, repeal of the rules coor-
dinating the § 457 plan limits with con-
tributions to certain other types of plans,
catch-up contributions for individuals age
50 or over, extension of qualified domes-
tic relation order rules to § 457 plans,
rollovers to and from various types of eli-
gible retirement plans, § 403(b) contracts

and individual retirement arrangements
(IRAs), and transfers to purchase permis-
sive service credits under governmental
defined benefit plans.

.04 Rev. Proc. 98–41, 1998–2 C.B.
135, provided model amendments that
may be used for eligible § 457(b) gov-
ernmental plans to reflect the revisions
made to § 457 by the SBJPA, including
the requirement that eligible § 457(b) gov-
ernmental plans hold all assets and income
in trust for the exclusive benefit of partici-
pants and beneficiaries.

SECTION 3. USE OF THE MODEL
AMENDMENTS

Any State or local government em-
ployer may amend its eligible § 457(b)
defined contribution governmental plan to
comply with one or more of the changes
made to § 457 by the SBJPA, TRA ’97,
EGTRRA, and the regulations issued un-
der § 457 by adopting one or more of
the Model Amendments contained in the
Appendix to this revenue procedure. With
respect to the benefit provisions relating
to each of the Model Amendments, the
Model Amendments have been prepared
to conform with the applicable § 457(b)
requirements, taking into account the gen-
eral requirement that an eligible plan must
include all of the material terms and con-
ditions for benefits under the plan. For
example, the Model Amendments do not
incorporate the applicable legal require-
ments by reference, but instead describe
those requirements in a manner intended
to enable the plan administrator to imple-
ment the plan provisions on the basis of
the language of the Model Amendments
to the extent feasible.

The regulations provide that an eligi-
ble § 457(b) governmental plan may con-
tain certain optional features not required
for plan eligibility under § 457(b), such
as in service distributions from rollover
accounts, distributions for unforeseeable
emergencies, loans, plan to plan transfers,
and distributions of smaller accounts to
eligible participants. Accordingly, these
Model Amendments contain optional as
well as required provisions that may be
used in adopting an eligible § 457(b) gov-
ernmental plan. However, if the optional
provisions are used, the optional provi-
sions must meet, in both form and oper-
ation, the relevant requirements under the
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