
§§ 4.01 through 4.07 of Rev. Proc. 76–
47, 1976–2 C.B. 670; however, the foun-
dation will award grants without regard to
the percentage limitation test of § 4.08 of
Rev. Proc. 76–47. The foundation intends
to make grants to all eligible applicants.

LAW AND ANALYSIS

A grant by a private foundation to an in-
dividual for travel, study, or other similar
purposes is a taxable expenditure by the pri-
vate foundation under § 4945(d)(3) un-
less such grant satisfies the requirements of
§ 4945(g). Such a grant, awarded on an ob-
jective and nondiscriminatory basis pursu-
ant to a procedure approved in advance by
the Secretary, may satisfy the requirements
of § 4945(g)(1) if it is demonstrated to the
satisfaction of the Secretary that the grant
(i) constitutes a scholarship or fellowship
grant that is subject to the provisions of
§ 117(a) as in effect on the day before the
date of the enactment of the Tax Reform
Act of 1986 and (ii) is to be used for study
at an educational organization described in
§ 170(b)(1)(A)(ii).

When an employer makes educational
grants available to its employees on a pref-
erential basis, the employer-employee re-
lationship immediately suggests that the
grant may be compensatory. To ensure that
employer-related grant programs are out-
side the pattern of employment and, there-
fore, not compensatory, substantial factors
not related to employment must control and
limit grant programs to such an extent that
the preferential treatment derived from em-
ployment does not continue to be of any
significance beyond being an initial quali-
fier.

Rev. Proc. 76–47, 1976–2 C.B. 670, pro-
vides guidelines for determining whether a
grant made by a private foundation under
an employer-related grant program to an
employee or to a child of an employee of
the particular employer is a scholarship un-
der §§ 117 and 4945(g)(1), rather than a
form of compensation, an employment in-
centive, or an employee fringe benefit. The
Service will assume that grants awarded un-
der an employer-related grant program will
be scholarships or fellowship grants un-
der §§ 117 and 4945(g)(1) if the program
satisfies the seven conditions in §§ 4.01
through 4.07 and the percentage test de-
scribed in § 4.08 of Rev. Proc. 76–47.

Rev. Proc. 76–47, 1976–2 C.B. 670, pro-
vides that if an employer-related private
foundation’s educational grant program sat-
isfies the seven conditions of Rev. Proc. 76–
47, §§ 4.01 through 4.07, but does not meet
the percentage test of § 4.08, then all the
facts and circumstances will be reviewed
in determining whether the primary pur-
pose of the program is to provide extra
compensation or another employment in-
centive, or whether the primary purpose is
to educate recipients in their individual ca-
pacities.

For this program, employment is the ini-
tial, but not the sole, qualifier. An em-
ployee or the child of an employee is
eligible for an educational grant only in the
event the employee is seriously injured or
killed as a result of a qualified disaster.
These eligibility criteria provide suffi-
cient assurance that the primary purpose of
the grant is to educate recipients in their in-
dividual capacities, outside of any pattern
of employment, rather than to compen-
sate employees or provide an employment
fringe benefit. Therefore, this educational
grant program is not required to satisfy the
percentage test of § 4.08 because its eligi-
bility requirements meet the facts and cir-
cumstances test of Rev. Proc. 76–47.

HOLDING

Under the facts set forth above, grants
awarded under the program satisfy the re-
quirements of Rev. Proc. 76–47, 1976–2
C.B. 670, and constitute scholarships sub-
ject to the provisions of § 117. Therefore,
grants awarded under the program satisfy
the requirements of § 4945(g)(1) and will
not be taxable expenditures under
§ 4945(d)(3). This revenue ruling does not
address the extent to which the grants meet
the requirements of “qualified scholar-
ships” that may be excluded from the gross
income of recipients under § 117(a). See
Notice 87–31, 1987–1 C.B. 475, for fur-
ther information relating to the exclusion
of qualified scholarships from gross in-
come.

APPLICATION

This ruling also applies to Revenue Pro-
cedure 80–39, 1980–2 C.B. 772, which pro-
vides parallel guidelines for determining
whether educational loans made by a pri-

vate foundation under an employer-related
loan program will satisfy the requirements
of § 4945(g)(3) and will not be taxable ex-
penditures under § 4945(d)(3).

DRAFTING INFORMATION

The principal author of this revenue rul-
ing is Janet E. Gitterman of the Exempt Or-
ganizations, Tax Exempt and Government
Entities Division. For further information
regarding this revenue ruling, contact
Ms. Gitterman at (202) 283–9458 (not a
toll-free call).

Section 6103.— Confiden-
tiality and Disclosure of
Returns and Return
Information

26 CFR 301.6103(n)–1: Disclosure of returns and
return information in connection with procurement
of property and services for tax administration
purposes.

T.D. 9044

DEPARTMENT OF THE
TREASURY
Internal Revenue Service
26 CFR Parts 301 and 602

Amendment of 26 CFR
§301.6103(n)–1 to
Incorporate Taxpayer
Browsing Protection Act

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulation.

SUMMARY: This final regulation requires
persons to whom returns or return infor-
mation is or may be disclosed as autho-
rized by §301.6103(n)–1(a) (generally,
contractors employed to perform tax ad-
ministration services) to notify their
officers and employees of the prohibitions
against and penalties for unauthorized in-
spection of returns or return information.

DATES: Effective Date: This final regula-
tion is effective March 12, 2003.
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FOR FURTHER INFORMATION CON-
TACT: Carol Marchant, 202–622–4590 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information in this fi-
nal rule has been reviewed and, pending re-
ceipt and evaluation of public comments,
approved by the Office of Management and
Budget (OMB) under 44 U.S.C. 3507 and
assigned control number 1545–1821. The
collection of information in this regula-
tion is in §301.6103(n)–1(c). This infor-
mation is required and will be used to
promote compliance by officers and em-
ployees with the restrictions of sections
6103, 7213, and 7213A, and to protect the
privacy of American taxpayers. The col-
lection of information is required to ob-
tain a benefit. The likely respondents are
state or local governments, business or other
for-profit institutions, Federal agencies,
and/or small businesses or organizations.

Comments on the collection of infor-
mation should be sent to the Office of
Management and Budget, Attn: Desk Of-
ficer for the Department of the Treasury, Of-
fice of Information and Regulatory Affairs,
Washington, DC 20503, with copies to the
Internal Revenue Service, Attn: IRS Re-
ports Clearance Officer, W:CAR:MP:T:T:
SP, Washington, DC 20224. Comments on
the collection of information should be re-
ceived by May 12, 2003.

Comments are specifically requested
concerning: Whether the collection of in-
formation is necessary for the proper per-
formance of the functions of the Internal
Revenue Service, including whether the in-
formation will have practical utility; The ac-
curacy of the estimated burden associated
with the collection of information (see be-
low); How the quality, utility, and clarity
of the information to be collected may be
enhanced; How the burden of complying
with the collection of information may be
minimized, including through the applica-
tion of automated collection techniques or
other forms of information technology; and
Estimates of capital or start-up costs and
costs of operation, maintenance, and pur-
chase of service to provide information. Es-
timated total annual reporting burden: 250
hours. Estimated average annual burden
hours per respondent: 6 minutes. Estimated

number of respondents: 2500. Estimated an-
nual frequency of responses: Annually.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information unless
it displays a valid control number assigned
by the Office of Management and Bud-
get. Books or records relating to a collec-
tion of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, returns and return informa-
tion are confidential, as required by 26
U.S.C. 6103.

Background

Under section 7213A of the Internal
Revenue Code (Code) as added by Public
Law 105–35 (111 Stat. 1104) (the Tax-
payer Browsing Protection Act of 1997),
any person described in section 6103(n), or
an officer or employee of any such per-
son, is prohibited from willfully inspect-
ing any returns or return information, except
as authorized by the Code. Any person who
violates section 7213A may be subject to
a fine in any amount not exceeding $1,000,
or imprisonment of not more than one year,
or both. Currently, §301.6103(n)–1(c) pro-
vides that each officer or employee of any
person to whom returns or return informa-
tion is or may be disclosed as authorized
by §301.6103(n)–1(a) must be notified of
the prohibitions against unauthorized dis-
closure of returns or return information, and
the potential penalties for such acts, im-
posed under section 7213. The regulation
does not reflect the penalties imposed by
section 7213A.

This document adopts a final regula-
tion amending §301.6103(n)–1(c) to re-
flect the penalties contained in section
7213A. The regulation requires that each of-
ficer or employee of any person to whom
returns or return information is or may be
disclosed as authorized by §301.6103(n)–
1(a) must also receive notification of the
prohibitions against unauthorized inspec-
tion of returns or return information and the
potential penalties for such acts, in addi-
tion to the notifications of the penalties for
unauthorized disclosure. The Internal Rev-
enue Service (IRS) already requires, in all
section 6103(n) contracts, that contrac-
tors notify their officers and employees of
the penalties for unauthorized inspection.
The final regulation updates the regula-

tory requirements to conform to the present
law for both unauthorized inspection and
disclosure.

Explanation of Provisions

This final regulation adds a require-
ment that persons to whom returns or re-
turn information is or may be disclosed as
authorized by §301.6103(n)–1(a) notify their
officers and employees that such officers
and employees are prohibited from will-
fully inspecting any returns or return in-
formation, except as authorized by the
Code, and that they may be subject to a fine
in any amount not exceeding $1,000, or im-
prisonment of not more than one year, or
both, for any violation of section 7213A.

The IRS has a number of section
6103(n) agreements with federal agen-
cies. This final regulation also clarifies the
penalty provisions that are applicable to of-
ficers and employees of Federal agencies
who are performing tax administration ser-
vices for the IRS pursuant to section
6103(n).

Special Analyses

Section 553 of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) requires that
a notice of proposed rulemaking be pub-
lished in the Federal Register and, after
such notice, that the Federal agency that is-
sued the notice give interested persons an
opportunity to participate in the rulemak-
ing through submission of written com-
ments, with or without opportunity for oral
presentation. These requirements are sub-
ject to certain exceptions set forth in 5
U.S.C. 553(b), including when the agency
for good cause finds that notice and pub-
lic comment are impracticable, unneces-
sary, or contrary to the public interest.
Because the final regulation merely amends
an existing regulation to add an additional
notification requirement that has already
been imposed administratively, it is deter-
mined that the notice and public-comment
procedure required by 5 U.S.C. 553 is un-
necessary in this case. For the same rea-
son, a delayed effective date is not required
pursuant to 5 U.S.C. 553(d)(3).

It has also been determined that this
Treasury decision is not a significant regu-
latory action as defined in Executive Or-
der 12866. Therefore, a regulatory
assessment is not required. Because no no-
tice of proposed rulemaking is required, the
provisions of the Regulatory Flexibility Act
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(5 U.S.C. 601–612) do not apply. Pursu-
ant to section 7805(f) of the Code, this regu-
lation was submitted to the Chief Counsel
of the Small Business Administration for
comment on its impact on small business.

Drafting Information

The principal author of this final regu-
lation is Carol Marchant, Office of Asso-
ciate Chief Counsel (Procedure &
Administration), Disclosure and Privacy
Law Division.

* * * * *

Adoption of Amendments to the Regu-
lations

Accordingly, 26 CFR parts 301 and 602
are amended as follows:

PART 301 — PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation for
part 301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. In §301.6103(n)–1, paragraph (c)

is revised and paragraph (f) is added to read
as follows:

§301.6103(n)–1 Disclosure of returns
and return information in connection
with procurement of property and
services for tax administration purposes.

* * * * *
(c) Notification requirements. Persons to

whom returns or return information is or
may be disclosed as authorized by para-
graph (a) of this section shall provide writ-
ten notice to their officers or employees —

(1) That returns or return informa-
tion disclosed to such officer or employee
can be used only for a purpose and to the
extent authorized by paragraph (a) of this
section;

(2) That further inspection of any re-
turns or return information for a purpose or
to an extent unauthorized by paragraph (a)
of this section constitutes a misdemeanor,
punishable upon conviction by a fine of as
much as $1,000, or imprisonment for as
long as 1 year, or both, together with costs
of prosecution;

(3) That further disclosure of any re-
turns or return information for a purpose or
to an extent unauthorized by paragraph (a)
of this section constitutes a felony, pun-
ishable upon conviction by a fine of as
much as $5,000, or imprisonment for as
long as 5 years, or both, together with the
costs of prosecution;

(4) That any such unauthorized fur-
ther inspection or disclosure of returns or

return information may also result in an
award of civil damages against any per-
son who is not an officer or employee of
the United States in an amount not less than
$1,000 for each act of unauthorized in-
spection or disclosure or the sum of ac-
tual damages sustained by the plaintiff as
a result of such unauthorized disclosure or
inspection as well as an award of costs and
reasonable attorneys fees; and

(5) If such person is an officer or em-
ployee of the United States, a conviction for
an offense referenced in paragraph (c)(2)
or (c)(3) of this section shall result in dis-
missal from office or discharge from em-
ployment.

* * * * *

(f) Effective date. Section 301.6103(n)–
1(c) is applicable on March 12, 2003.

PART 602 — OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 4. The authority citation for part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 5. In §602.101, paragraph (b) is

amended by adding an entry in numerical
order to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *
(b) * * *

CFR part or section where
identified and described

Current OMB
control No.

* * * * *

301.6103(n)–1................................................................................................................................................. 1545–1841

* * * * *

David A. Mader,
Assistant Deputy Commissioner

of Internal Revenue.

Approved February 11, 2003.

Pamela F. Olson,
Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on March 11, 2003,
8:45 a.m., and published in the issue of the Federal Regis-
ter for March 12, 2003, 68 F.R. 11739)
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