
REV. RUL. 2003–71 TABLE 3

Rates Under Section 382 for July 2003

Adjusted federal long-term rate for the current month 4.05%

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted
federal long-term rates for the current month and the prior two months.) 4.45%

REV. RUL. 2003–71 TABLE 4

Appropriate Percentages Under Section 42(b)(2) for July 2003

Appropriate percentage for the 70% present value low-income housing credit 7.78%

Appropriate percentage for the 30% present value low-income housing credit 3.33%

REV. RUL. 2003–71 TABLE 5

Rate Under Section 7520 for July 2003

Applicable federal rate for determining the present value of an annuity, an interest
for life or a term of years, or a remainder or reversionary interest 3.0%

Section 4980B.—Failure to
Satisfy Continuation Coverage
Requirements of Group Health
Plans

26 CFR 54.4980B–2: Plans that must comply.
(Also section 7805; § 54.4980B–9.)

Small employer plan exception to the
COBRA continuation coverage require-
ments in mergers and acquisitions. Guid-
ance is provided on when a group health
plan maintained by an employer that grows
to have more than 20 employees through

a stock or asset acquisition is required to
begin complying with the COBRA con-
tinuation coverage requirements.

Rev. Rul. 2003– 70
ISSUES

1. If, as a result of a transfer of stock,
two previously separate employers are
treated as a single employer for purposes
of the COBRA continuation coverage re-
quirements, how is the number of employ-
ees who were employed by the combined
entity during the preceding calendar year
determined for purposes of applying to the
combined entity the exception from the
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COBRA continuation coverage require-
ments for group health plans maintained by
employers that normally employed fewer
than 20 employees during the preceding cal-
endar year (the small employer plan ex-
ception)?

2. If one employer acquires substantial
assets (such as a plant or division or sub-
stantially all the assets of a trade or busi-
ness) of another employer, when are the
employees associated with the acquired as-
sets taken into account for purposes of ap-
plying the small employer plan exception
to the acquiring employer?

FACTS

Situation 1. Company P maintains a
group health plan. P normally employed
fewer than 20 employees during the pre-
vious calendar year. Under section 414(t)
of the Internal Revenue Code, no other en-
tity is treated as a single employer with P.
During the current calendar year, stock in
Corporation O is transferred so that after
the transfer P and O are considered to be
part of a single employer. The combined
number of employees normally employed
by P and O during the previous calendar
year was at least 20.

Situation 2. Company R maintains a
group health plan. R normally employed
fewer than 20 employees during the pre-
vious calendar year. No other entity is con-
sidered to be part of a single employer with
R. During the current calendar year, R ac-
quires substantially all the assets of a busi-
ness and continues the business opera-
tions associated with those assets without
interruption or substantial change. The com-
bined number of employees normally em-
ployed by R and the acquired business dur-
ing the previous calendar year was at least
20.

LAW AND ANALYSIS

Section 4980B of the Code requires cer-
tain group health plans to make continua-
tion coverage available to certain individu-
als who would otherwise lose their coverage
under the plan as a result of certain occur-
rences (the “COBRA continuation cover-
age requirements”). Section 4980B im-
poses an excise tax if a plan subject to the
COBRA continuation coverage require-
ments fails to comply with those require-
ments. Section 414(t) provides that all em-
ployees who are treated as employed by a

single employer under section 414(b), (c),
or (m) are treated as employed by a single
employer for purposes of section 4980B and
that the provisions of section 414(o) ap-
ply with respect to the requirements of sec-
tion 4980B.

Section 4980B(d) of the Code and
Q&A–4 of § 54.4980B–2 of the Miscella-
neous Excise Tax Regulations provide that
small-employer plans are excepted from
COBRA. Q&A–5(a) of § 54.4980B–2 pro-
vides that, except in the case of a multi-
employer plan, a small-employer plan is a
plan maintained by an employer that nor-
mally employed fewer than 20 employ-
ees during the preceding calendar year. Un-
der Q&A–5(b) of § 54.4980B–2, an
employer is considered to have normally
employed fewer than 20 employees dur-
ing a particular calendar year if, and only
if, it had fewer than 20 employees on at
least 50 percent of its typical business days
during that year. Under Q&A–4(c) of
§ 54.4980B–2, a small-employer plan oth-
erwise excepted from COBRA is nonethe-
less subject to COBRA with respect to
qualified beneficiaries who experience a
qualifying event during a period when the
plan is not a small-employer plan.

Q&A–1 of § 54.4980B–9 defines stock
sale for purposes of § 54.4980B–9 as a
transfer of stock in a corporation that causes
the corporation to become a different em-
ployer or a member of a different employer.
Under Q&A–2 of § 54.4980B–2, an em-
ployer is defined to include any person who
is a member of a group described in sec-
tion 414(b), (c), (m), or (o) that includes a
person for whom services are performed.

Q&A–1 of § 54.4980B–9 defines asset
sale for purposes of § 54.4980B–9 as a
transfer of substantial assets, such as a plant
or division or substantially all the assets of
a trade or business. Q&A–2 of
§ 54.4980B–2 provides that the term em-
ployer includes a successor to a person for
whom services are performed and cross-
references the rules in Q&A–8(c) of
§ 54.4980B–9 for determining when a pur-
chaser of assets is a successor employer to
the employer selling the assets. Under
Q&A–8(c) of § 54.4980B–9, a buyer of
substantial assets is not considered a suc-
cessor employer to the seller of the assets
unless the buyer continues the business op-
erations associated with the purchased as-
sets without interruption or substantial
change and the seller ceases to provide any

group health plan to any employee in con-
nection with the sale.

In Situation 1, as a result of the stock
transfer, P and O are treated as a single em-
ployer for purposes of section 4980B. Ac-
cordingly, in applying the small employer
plan exception of section 4980B(d) to a
group health plan maintained by the com-
bined entity following the stock transfer,
employees of both P and O during the pre-
vious calendar year must be taken into ac-
count. Since P and O combined normally
employed at least 20 employees during the
previous calendar year, a group health plan
maintained by the combined entity be-
comes subject to COBRA as of the date of
the stock transfer.

In Situation 2, Company R acquires sub-
stantially all the assets of a business and
continues the business operations associ-
ated with those assets without interrup-
tion or substantial change. R alone nor-
mally employed fewer than 20 employees
during the previous calendar year, but to-
gether R and the acquired business nor-
mally employed at least 20 employees dur-
ing the previous calendar year. However, the
acquisition of assets by R does not cause
R to be considered a single employer with
any part of the seller of the assets. Thus,
the group health plan maintained by R con-
tinues to be excepted from COBRA until,
with the normal application of the rules for
determining whether a plan is a small-
employer plan, the January 1 following a
year in which R normally employed at least
20 employees. If, however, under the rules
of Q&A–8(c) in § 54.4980B–9, R is a suc-
cessor employer to the seller of the as-
sets, then the group health plan of R will
have the obligation to make COBRA con-
tinuation coverage available to any M&A
qualified beneficiaries of the seller in ac-
cordance with the rules of Q&A–4(c) in
§ 54.4980B–2, even though R is other-
wise excepted from COBRA.

HOLDING

In Situation 1, a group health plan main-
tained by the combined entity ceases to be
excepted from COBRA as a small-employer
plan as of the date of the stock transfer. In
Situation 2, a group health plan maintained
by the acquiring company continues to be
excepted from COBRA as a small-employer
plan for at least the remainder of the year
of the asset acquisition.
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EFFECTIVE DATE

For purposes of the excise tax of sec-
tion 4980B of the Code, this ruling is ef-
fective for stock sales and asset sales that
take effect on or after July 7, 2003.

DRAFTING INFORMATION

The principal author of this revenue rul-
ing is Russ Weinheimer of the Office of Di-
vision Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities). For
further information regarding this revenue
ruling, contact Mr. Weinheimer at (202)
622–6080 (not a toll-free number).

Section 6081.—Extension of
Time for Filing Returns

26 CFR 1.6081–8T: Automatic extension of time to
file certain information returns (temporary).

T.D. 9061

DEPARTMENT OF THE
TREASURY
Internal Revenue Service
26 CFR Parts 1, 31, and 602

Automatic Extension of Time
to File Certain Information
Returns and Exempt
Organization Returns

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary regulations.

SUMMARY: This document contains tem-
porary regulations providing an automatic
extension of time to file certain informa-
tion returns and exempt organization re-
turns. The temporary regulations remove the
requirement for a signature and an expla-
nation to obtain an automatic extension of
time to file these returns. The temporary
regulations affect taxpayers who are re-
quired to file certain information returns
and/or exempt organization returns and need
an extension of time to file. The text of the
temporary regulations also serves as a por-
tion of the text of the proposed regula-
tions set forth in the notice of proposed rule-
making (REG–107618–02) on page 13 of
this issue of the Bulletin.

DATES: Effective Date: These regulations
are effective on June 11, 2003.

Applicability Date: For dates of appli-
cability for these regulations, see §§1.6081–
8T, 1.6081–9T, and 31.6081(a)–1T(d).

FOR FURTHER INFORMATION CON-
TACT: Charles A. Hall, (202) 622–4940
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

These temporary regulations are being
issued without prior notice and public pro-
cedure pursuant to the Administrative Pro-
cedure Act (5 U.S.C. 553). For this rea-
son, the collection of information contained
in these regulations has been reviewed and,
pending receipt and evaluation of public
comments, approved by the Office of Man-
agement and Budget under OMB control
number 1545–1840. Responses to this col-
lection of information are required by the
IRS for taxpayers to obtain a benefit (an au-
tomatic extension of time to file certain in-
formation or exempt organization returns).

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less the collection of information displays
a valid control number.

For further information concerning this
collection of information, and where to sub-
mit comments on the collection of infor-
mation and the accuracy of the estimated
burden, and suggestions for reducing this
burden, please refer to the preamble to the
cross-referencing notice of proposed rule-
making published in this issue of the Bul-
letin.

Books and records relating to a collec-
tion of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required by
26 U.S.C. 6103.

Background

This document contains amendments to
26 CFR parts 1, 31, and 602 under sec-
tion 6081 of the Internal Revenue Code.
Section 6081(a) provides that the Secre-
tary may grant a reasonable extension of
time for filing any return, declaration, state-
ment, or other document required by Title
26 or by regulations. Except in the case of

taxpayers who are abroad, no such exten-
sion shall be for more than 6 months. The
regulations under section 6081 provide spe-
cific rules taxpayers must follow to re-
quest an extension of time to file federal tax
returns.

Under the generally applicable rule, a
taxpayer must submit an application for the
extension on or before the due date of the
return. The application must be in writ-
ing, must be properly signed by the tax-
payer or his duly authorized agent, and must
clearly set forth the particular tax return for
which the extension of the time for filing
is desired and a full recital of the reasons
for requesting the extension. These rules ap-
ply to all returns other than those for which
the regulations provide special rules. In ad-
dition, the Employment Tax Regulations
provide rules for employers to obtain an ex-
tension of time to file the Social Security
Administration copy of Forms W–2 and
W–3. Under those rules, the request must
contain a concise statement of the rea-
sons for requesting the extension.

Explanation of Provisions

Information Returns

Filers and transmitters of information re-
turns on Form 1099 (series), 1098 (se-
ries), 5498 (series), W–2 (series), W–2G,
1042–S, and 8027 can obtain an exten-
sion of time to file these information re-
turns by submitting a signed paper Form
8809, “Request for Extension of Time to
File Information Returns.” The extensions
are most often for a period of 30 days. Fil-
ers and transmitters may thereafter request
an additional 30-day extension. The exten-
sions apply only to the filing with the gov-
ernment. The filer or transmitter is still re-
quired to provide statements to the recipients
by the date specified in the Code or the
regulations.

Currently, in compliance with the regu-
lations, Form 8809 requires a signature and
asks for an explanation of the reasons for
the request for an extension. In current prac-
tice, however, the explanation is not a de-
termining factor for the initial extension. If
the filer supplies the name, address, Em-
ployer Identification Number, tax year, and
type of form(s), the initial extension is rou-
tinely granted. An extension beyond the ini-
tial 30-day period will not be granted, how-
ever, unless the filer provides a detailed
explanation.
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