
Section 847.—Special
Estimated Tax Payments

Special estimated tax payments. In-
surance companies taking deductions un-
der section 847 of the Code are provided
guidance with respect to discontinuing the
deduction.

Rev. Rul. 2003–34

ISSUE

If an insurance company takes a deduc-
tion under § 847 of the Internal Revenue
Code in a taxable year, must the company
request the permission of the Secretary of
the Treasury (Secretary) or his delegate in
order to discontinue using § 847 in a sub-
sequent year?

FACTS

IC is an insurance company subject to
tax under § 831 or a life insurance com-
pany subject to tax under § 801. IC dis-
counts its unpaid losses under § 846. IC files
its federal income tax returns on a calen-
dar year basis. For the 2002 calender tax
year, IC claimed a deduction for special es-
timated tax payments pursuant to § 847(1)
and made the special estimated tax pay-
ments described in § 847(2).

For the 2003 tax year, IC decided not to
take the deduction described in § 847(1) for
the 2003 accident year and, accordingly, did
not make the special estimated tax pay-
ments for that year. IC continued to ac-
count for adjustments due to its 2002
deduction with respect to the 2002 acci-
dent year and its 2002 special estimated tax
payments on its 2003 return and later re-
turns.

LAW AND ANALYSIS

For taxable years beginning after De-
cember 31, 1987, § 847(1) allows an in-
surance company that is required to discount
unpaid losses (as defined in § 846) a de-
duction for the taxable year if special es-
timated tax payments are made as required
by § 847(2). This deduction cannot ex-
ceed (i) the excess of — (A) the undis-
counted, unpaid losses (as defined in
§ 846(b)) attributable to losses incurred in
taxable years beginning after December 31,
1986, over (B) the discounted unpaid losses
determined under § 846(b) less (ii) any

amounts deducted under this paragraph in
a preceding tax year.

Section 847(2) provides, in part, that the
deduction under § 847(1) shall be allowed
only to the extent that such a deduction
would result in a tax benefit for the tax-
able year for which such deduction is al-
lowed or any carryback year. In addition,
the deduction is allowable only if special
estimated tax payments are made in an
amount equal to the tax benefit attribut-
able to such a deduction on or before the
due date (determined without regard to ex-
tensions) for filing the return for the tax-
able year for which the deduction is
allowed.

Section 847(3) provides that each com-
pany that is allowed a deduction under
§ 847(1) shall, for purposes of this part, es-
tablish and maintain a special loss dis-
count account.

Section 847 imposes no requirement
upon an insurance company that is required
to discount its unpaid losses under § 846 to
continue to avail itself of the § 847 deduc-
tion on an annual basis. Further, the leg-
islative history of § 847 does not suggest
that an insurance company having once
used § 847 is obligated to continue to do
so in subsequent tax years. See H.R. Conf.
Rep. No. 1104 (Vol. II), 100th Cong., 2nd

Sess. 172 (1988), 1988–3 C.B. 662. Even
though IC had used § 847 in 2002, IC may
chose not to utilize the § 847 deduction in
2003 for accident year 2003 without se-
curing the approval of the Secretary or his
delegate.

HOLDING

If an insurance company takes a deduc-
tion under § 847 in a taxable year, the com-
pany is not required to request the
permission of the Secretary or his del-
egate in order to discontinue using § 847
in a subsequent year.

DRAFTING INFORMATION

The principal author of this revenue rul-
ing is William T. Sullivan of the Office of
Associate Chief Counsel (Financial Insti-
tutions & Products). For further informa-
tion regarding this revenue ruling, contact
Mr. Sullivan at (202) 622–3970 (not a toll-
free call).

Section 2033.—Property in
Which the Decedent Had an
Interest

26 CFR 20.2033–1: Property in which the
decedent had an interest.

What portion of a life insurance policy on a
spouse’s life is includible in a decedent’s gross es-
tate if the noninsured spouse predeceases the in-
sured spouse? See Rev. Rul. 2003–40, on this page.

Section 2042.—Proceeds of
Life Insurance

26 CFR 20.2042–1(c)(5): Proceeds of life
insurance.
(Also § 2033; 20.2033–1.)

Estate tax; taxation of life insurance.
If a Louisiana decedent purchases a life in-
surance policy on the decedent’s life dur-
ing marriage, names the decedent as owner
of the policy, and does not transfer own-
ership of the policy, the policy is presumed
to be community property under Louisi-
ana law. As a result, one-half of the pro-
ceeds is includible in the decedent’s gross
estate.

Rev. Rul. 2003–40

ISSUE

If a Louisiana decedent purchases a life
insurance policy on the decedent’s life dur-
ing marriage, names the decedent as owner
of the policy, and does not transfer own-
ership of the policy, to what extent are the
proceeds of insurance on the decedent’s life
includible in the decedent’s gross estate un-
der § 2042 of the Internal Revenue Code?

FACTS

Decedent, D, and D’s spouse, S, are mar-
ried and domiciled in Louisiana. D pur-
chased a life insurance policy on D’s life.
D designated D as owner of the policy and
designated S as beneficiary of the policy.
D and S paid all of the premiums on the
policy from community funds. During D’s
life, D did not transfer ownership in the
policy. Upon D’s death, the insurance pro-
ceeds were paid to S.

LAW AND ANALYSIS

Section 2031 provides that the value of
the gross estate of the decedent is deter-
mined by including the value at the time of
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his or her death of all property, real or per-
sonal, tangible or intangible, wherever situ-
ated.

Section 2033 provides that the value of
the gross estate shall include the value of
all property to the extent of the interest
therein of the decedent at the time of his
or her death.

Section 2042(2) provides that the pro-
ceeds of insurance on a decedent’s life pay-
able to a named beneficiary are includible
in the decedent’s gross estate if the dece-
dent possessed any incidents of owner-
ship in the policy at the time of death.

Section 20.2042–1(c)(2) of the Estate
Tax Regulations provides that the term “in-
cidents of ownership” is not limited to own-
ership of the policy in the technical legal
sense, but includes the power to change the
beneficiary, to surrender or cancel the policy,
to assign the policy, to revoke an assign-
ment, to pledge the policy for a loan, or to
obtain from the insurer a loan against the
surrender value of the policy. Section
20.2042–1(c)(5) explains that state law de-
termines whether and to what extent a de-
cedent held incidents of ownership in a life
insurance policy.

In general, if life insurance is acquired
by a spouse domiciled in a community
property state during marriage and premi-
ums are paid from community funds, the
incidents of ownership constitute commu-
nity property rights. Freedman v. United
States, 382 F.2d 742 (5th Cir. 1967); Davis
v. Prudential Ins. Co. of America, 331 F.2d
346 (5th Cir. 1964). Under those circum-
stances, one-half of the proceeds is includ-
ible in the gross estate of the insured spouse.
Section 20.2042–1(c)(5).

In Catalano v. United States, 429 F.2d
1058, 1060 (5th Cir. 1969), the Fifth Cir-
cuit held that, under Louisiana law, a life
insurance policy on the life of a husband,
is, as a matter of law, deemed part of the
wife’s separate estate when the husband has
transferred ownership of the policy to his
wife. The court noted that in Louisiana the
use of community funds to pay the premi-
ums on a life insurance policy held as the
separate property of the noninsured spouse
does not cause any of the incidents of own-
ership to be attributed to the community and
does not affect the separate property sta-
tus of the policy. Accordingly, no portion
of the proceeds was included in the in-
sured spouse’s estate under § 2042. See also
Estate of Marks v. Commissioner, 94 T.C.

720, 724 (1990); Bergman v. Commissioner,
66 T.C. 887, 893 (1976); Estate of Saia v.
Commissioner, 61 T.C. 515, 520 (1974).

The Service issued Rev. Rul. 94–69,
1994–2 C.B. 241, after the courts’ opin-
ions in Catalano, Estate of Saia,
Bergman and Estate of Marks. In Rev. Rul.
94–69, the decedent, who was domiciled in
Louisiana, purchased a life insurance policy
on the decedent’s life. The decedent des-
ignated the decedent’s spouse as owner of
the policy, which conferred all of the in-
cidents of ownership in the policy on the
spouse. The decedent and spouse paid all
of the premiums on the policy from com-
munity funds. Based on the Fifth Circuit’s
and Tax Court’s interpretations of Louisi-
ana law in Catalano, Estate of Saia,
Bergman and Estate of Marks, Rev. Rul.
94–69 concludes that when a Louisiana de-
cedent purchased an insurance policy on the
decedent’s life during marriage, named the
spouse as owner of the policy, and paid all
premiums from community funds, none of
the proceeds are includible in the dece-
dent’s estate under § 2042(2).

In Estate of Burris v. Commissioner, T.C.
Memo. 2001–210, the Tax Court held that,
under Louisiana law, a life insurance policy
on the life of a husband is, as a matter of
law, presumed to be community property
when the husband is named as the owner
of the policy. The court, accordingly, held
that one-half of the proceeds of the insur-
ance policy was includible in the husband’s
estate under § 2042.

Under the facts presented in this rev-
enue ruling, D designated D as owner of
a life insurance policy on D’s life and D
retained incidents of ownership in that
policy. Based on the Tax Court’s interpre-
tation of Louisiana law, the policy is pre-
sumed to be community property.

Unlike Rev. Rul. 94–69, there is no evi-
dence in the facts presented in this rev-
enue ruling that S intended to transfer S’s
community property interest in the policy
to D to overcome that presumption. D,
therefore, possessed one-half of the inci-
dents of ownership in his own right and
held one-half of the incidents of owner-
ship as agent for the community. Accord-
ingly, only one-half of the proceeds of the
life insurance policy is properly includ-
ible in D’s gross estate under § 2042 and
§ 20.2042–1(c)(5). In the event that S pre-
deceases D, one-half of the value of the

policy is includible in S’s gross estate un-
der § 2033 and § 20.2031–8(a)(2).

Taxpayers will be held to a duty of con-
sistency in reporting the tax treatment of life
insurance policies in the estates of a hus-
band and a wife in appropriate circum-
stances. See Cluck v. Commissioner, 105
T.C. 324 (1995). For example, under the
facts presented in this revenue ruling, D’s
estate may be required to include one hun-
dred percent of the proceeds of a life in-
surance policy in D’s gross estate if S died
before D and a community property share
of the value of the policy was not included
in S’s estate.

HOLDING

If a Louisiana decedent purchases a life
insurance policy on the decedent’s life dur-
ing marriage, names the decedent as owner
of the policy, and does not transfer own-
ership of the policy, the policy is presumed
to be community property under Louisi-
ana law. As a result, one-half of the pro-
ceeds is includible in the decedent’s gross
estate under § 2042 and § 20.2042–1(c)(5).

DRAFTING INFORMATION

The principal author of this revenue rul-
ing is DeAnn Malone of the Associate
Chief Counsel (Passthroughs and Special In-
dustries) (CC:PSI:B09). For further infor-
mation regarding this revenue ruling, contact
DeAnn Malone at (202) 622–7830 (not a
toll-free call).
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