Rev. Proc. 2003-41

SB/SE — Appeals Fast Track
Mediation Procedure

SECTION 1. PURPOSE

This revenue procedure formally estab-
lishes the Fast Track Mediation (FTM) pro-
gram to expedite case resolution and to ex-
pand the range of dispute resolution options
available to taxpayers. The Small Business/
Self-Employed Compliance Division and the
Office of Appeals will jointly administer the
FTM program. FTM will allow SB/SE per-
sonnel and SB/SE taxpayers an opportu-
nity to mediate their disputes with an Ap-
peals Official acting as a neutral party.

SECTION 2. OVERVIEW

.01 In furtherance of the Service’s goal
of resolving tax controversies on a basis that
is fair and impartial to both the govern-
ment and the taxpayer, the Service imple-

mented a SB/SE Fast Track Mediation pro-
gram on July 1, 2000. The pilot program
demonstrated that the Service can success-
fully use dispute resolution techniques
within SB/SE to promote issue resolution
at earlier stages and decrease the overall
time from return filing to ultimate issue
resolution. The FTM program, which the
Service has structured to promote issue
resolution within an average of 30 to 40
days from the initial joint discussion be-
tween the FTM Appeals Official and the
parties, builds on the success of the pilot
program.

.02 FTM is optional for the taxpayer.
FTM does not eliminate or replace exist-
ing dispute resolution options, including the
taxpayer’s opportunity to request a hear-
ing before Appeals or a conference with a
manager. The FTM Appeals Official, serv-
ing as a neutral participant, will assist
SB/SE and the taxpayer to understand the
nature of the dispute and to reach a mutu-
ally satisfactory resolution consistent with
applicable law. The FTM Appeals Offi-
cial may also recommend to the parties a
resolution on the merits based on the FTM
Appeals Official’s analysis of the issues. Ei-
ther party may withdraw from the media-
tion process at any time by notifying the
other party and the FTM Appeals Official
in writing of the withdrawal. The FTM Ap-
peals Official also may terminate the me-
diation process, by notifying the taxpayer
and SB/SE in writing, if it is determined
that meaningful progress toward resolu-
tion of the issues has stopped. If any is-
sues remain unresolved at the conclusion
of FTM, the taxpayer retains all of its oth-
erwise applicable appeal rights.

SECTION 3. CASE ELIGIBILITY AND
EXCLUSIONS

.01 FTM is generally available for all
non-docketed cases and collection source
work over which SB/SE has jurisdiction, in-
cluding offer in compromise (OIC), trust
fund recovery penalty (TFRP) and collec-
tion due process (CDP) cases. FTM is gen-
erally not available for issues for which
resolution will depend on an assessment of
the hazards of litigation and which re-
quire the FTM Appeals Official to use del-
egated settlement authority.

.02 The following issues and cases are
not eligible for inclusion in the FTM
program:

(1) Issues in a taxpayer’s case desig-
nated for litigation;

(2) Issues in a taxpayer’s case under con-
sideration for designation for litigation;

(3) Issues for which there is an absence
of legal precedent;

(4) Issues for which there are conflicts
between circuit courts of appeal;

(5) Issues included in the Technical Ad-
visor Program or in the Appeals Techni-
cal Guidance Program;

(6) Issues for which the taxpayer has
submitted a request for competent author-
ity assistance;

(7) Issues for which the taxpayer has re-
quested the simultaneous Appeals/
Competent Authority procedure described
in section 8 of Rev. Proc. 2002-52,
2002-31 I.R.B. 242, or the corresponding
provision of any successor guidance;

(8) “Whipsaw” issues, i.e., issues for
which resolution with respect to one party
might result in inconsistent treatment in the
absence of the participation of another party;

(9) Cases worked at a Campus site in
which a penalty was proposed, except those
involving special electronic fund deposit
penalties;

(10) Cases worked at a Campus site in
which an offer-in-compromise was made;

(11) Collection Appeals Program cases;

(12) Automated Collection System cases;

(13) Frivolous issues, such as, but not
limited to, those identified in Rev. Proc.
2001-41, 2001-2 C.B. 173, or any suc-
ceeding revenue procedure;

(14) Issues for which mediation would
not be consistent with sound tax adminis-
tration, e.g., issues governed by closing
agreements, by res judicata, or by control-
ling precedent;

(15) Cases in which the taxpayer has
failed to respond to Service communica-
tions and no documentation has been pre-
viously submitted for consideration by the
examiner;

(16) Issues within the scope of Rev.
Proc. 2002-18, 2002-1 C.B. 678 (meth-
ods of accounting); and

(17) Issues that have been identified in
a Chief Counsel Notice, or equivalent pub-
lication, as excluded from the Fast Track
Mediation process.

In addition to the cases described in (9)
and (10), other cases worked at the Cam-
pus sites are generally not eligible for FTM.

.03 Fast Track Mediation should be ini-
tiated only after an issue has been fully de-



veloped. The respective managers and tax-
payers must evaluate their individual
circumstances to determine if the FTM pro-
gram meets their needs, e.g., whether the
number of issues is manageable within a 30
to 40-day time frame.

.04 Application to the FTM process
should only be initiated if there is suffi-
cient time remaining on the period of limi-
tations for assessment and collection. Con-
sistent with current Compliance procedures,
a case should not be submitted to the FTM
program if the failure to resolve any is-
sue in the FTM process would result in
Compliance forwarding the case to Ap-
peals with less than 180 days remaining on
the statute of limitations.

SECTION 4. APPLICATION PROCESS

.01 Either the taxpayer or the SB/SE
Team Manager may suggest participation
in the FTM program. If the parties are in-
terested in electing FTM, and need assis-
tance in determining if the issue is appro-
priate for the FTM process, they may
contact the SB/SE FTM Program Man-
ager.

.02 A request to participate in FTM may
only be initiated at the conclusion of an
examination/collection determination. Par-
ties apply to the program by completing and
executing an Agreement to Mediate, at-
tached as Exhibit 1.

.03 SB/SE will prepare a brief “Sum-
mary of Issues” and a tentative tax com-
putation to submit with the Agreement to
Mediate to the appropriate Appeals Of-
fice. The taxpayer may also submit a sum-
mary of the issues, but a formal protest is
not required. All documents submitted with
the Agreement to Mediate are available to
the other party.

.04 All applications to the FTM pro-
cess require the approval of an Appeals
Manager before acceptance into FTM. If the
Appeals Manager approves the applica-
tion, the Appeals Manager will notify the
taxpayer and the SB/SE Team Manager. If
the case is not accepted for FTM, the Ap-
peals Manager will notify the taxpayer and
the SB/SE Team Manager and return all pa-
perwork to SB/SE. The decision not to ap-
prove an application for the FTM pro-
gram is final and not subject to
administrative appeal or judicial review.

SECTION 5. MEDIATION PROCESS

.01 During FTM, the case remains un-
der SB/SE Compliance jurisdiction.

.02 After the case is accepted into the
FTM program, an Appeals Manager will as-
sign the case to the FTM Appeals Offi-
cial, an Appeals Employee who has been
trained in mediation. The FTM Appeals Of-
ficial will serve as a neutral party. The tax-
payer does not have the option of using a
non-IRS employee as a mediator under the
SB/SE — Appeals FTM program.

.03 The FTM Appeals Official will hold
the FTM session at a date and location
agreed to by both parties, usually at the lo-
cal Appeals Office. Prior to the FTM ses-
sion, the FTM Appeals Official will ad-
vise the participants of the procedures and
establish ground rules. The FTM Appeals
Official may modify the rules and proce-
dures during the session to adapt to changes
in circumstances. The FTM session may in-
clude joint sessions with all parties, sepa-
rate meetings, or both, as determined ap-
propriate in the sole judgment of the FTM
Appeals Official.

.04 Both the taxpayer and SB/SE will be
given ample opportunity to present their re-
spective positions. The FTM Appeals Of-
ficial may also ask either party for addi-
tional information if deemed necessary for
a full understanding of the issues being me-
diated. A copy of any submission a party
gives to the FTM Appeals Official will be
provided simultaneously to the other party.

.05 The taxpayer and SB/SE represen-
tatives will meet with the FTM Appeals Of-
ficial. The taxpayer’s authorized represen-
tative may also participate in the FTM
session. At least one representative with
decision-making authority for each party
must be present at the mediation sessions,
or be available for consultation, unless the
case is an OIC case over $50,000 (includ-
ing tax, penalty, and interest) for which
Counsel approval is currently required pur-
suant to section 7122(b) of the Internal Rev-
enue Code. The FTM Appeals Official may
ask the parties to limit the number of par-
ticipants to facilitate the process. Any per-
son engaged in practice before the Ser-
vice, as defined in Publication 216,
Conference and Practice Requirements,
must have a power of attorney from the tax-
payer (Form 2848, Power of Attorney and
Declaration of Representative).

.06 The FTM Appeals Official may post-
pone or terminate the session if: (a) the tax-
payer or SB/SE presents new information
or new issues during the mediation ses-
sion; (b) the taxpayer wishes to submit a

substantial amount of documentary infor-
mation; or (c) the taxpayer wishes to present
witnesses, including experts. Any such post-
ponements to allow both parties the op-
portunity to review and evaluate the new
information may result in a longer period
for completion of the FTM process. If re-
quested by either party, the FTM Appeals
Official may allow a reasonable delay in the
proceedings if the FTM Appeals Official de-
termines it is warranted. Any delays will be
communicated to, and coordinated with,
both parties.

.07 The FTM Appeals Official does not
have settlement authority and will not ren-
der a decision regarding any issue in dis-
pute. The issues submitted to the FTM pro-
cess may only be resolved if both the
taxpayer and SB/SE reach an agreement.

.08 Communications made during an
FTM session are confidential. Employees
of the Service, or persons invited by the
Service to participate in FTM, must ad-
here to the confidentiality and disclosure
provisions of the Internal Revenue Code,
including sections 6103, 7213 and 7431.
Employees of the Service, the taxpayers and
persons invited by the Service and the tax-
payer to participate in FTM shall not vol-
untarily disclose information regarding any
communication made during the FTM ses-
sion, except as provided by statute, such as
in sections 6103 and 7214(a)(8) and 5
U.S.C. § 574.

.09 By signing the Agreement to Me-
diate, attached as Exhibit 1, the taxpayer
consents, pursuant to section 6103(c), to the
disclosure of the taxpayer’s returns and re-
turn information pertaining to the issues
considered in FTM to those persons named
on the Agreement as participants or ob-
servers. If the Agreement to Mediate is ex-
ecuted by a person pursuant to a power of
attorney executed by the taxpayer, that
power of attorney must express the tax-
payer’s grant of authority to consent to dis-
close the taxpayer’s returns and return in-
formation by the Service to third parties,
and a copy of that power of attorney must
be attached to the agreement.

.10 The prohibition against ex parte
communications between Appeals Offi-
cers and other Service employees provided
by section 1001(a) of the Internal Rev-
enue Service Restructuring and Reform Act
of 1998 does not apply to the communi-
cations arising in the FTM program be-
cause Appeals personnel, in facilitating an



agreement between the taxpayer and
SB/SE, are not acting in their traditional Ap-
peals settlement role.

SECTION 6. POST-SESSION
PROCEDURE

.01 If the parties resolve any of the dis-
puted issues in the FTM session, SB/SE will
secure the appropriate closing documents
from the taxpayer and will close the case
through SB/SE’s established case closing
procedures.

.02 If applicable, the Service will re-
port a proposed resolution reached as a re-
sult of FTM to the Joint Committee on
Taxation in accordance with section 6405.
The taxpayer acknowledges that the Ser-
vice may reconsider a proposed resolu-
tion upon receipt of comments on the pro-
posed resolution from the Joint Committee
on Taxation. If the taxpayer declines to
agree with any changes by the Service upon
reconsideration, SB/SE will close the case

unagreed and the taxpayer will retain all of
the usual rights to request Appeals consid-
eration of any unagreed issues.

.03 Under certain circumstances, the
settlement of an OIC case may require a le-
gal opinion from Counsel (7122(b) Coun-
sel) pursuant to section 7122(b). For these
OIC cases that are successfully mediated in
the FTM program, the case will be for-
warded to the 7122(b) Counsel for an opin-
ion after the FTM session and the 7122(b)
Counsel shall not be present at the FTM
session. Final processing of the OIC case
will be subject to the opinion of the 7122(b)
Counsel.

.04 If the parties fail to resolve any is-
sue in FTM, the taxpayer retains the op-
tion of requesting that the issue be heard
through the traditional Appeals process.
With respect to any unresolved issues,
SB/SE will close the case or issue unagreed
in accordance with established case clos-
ing procedures.

.05 At the conclusion of FTM, the FTM
Appeals Official will prepare a brief writ-
ten report by completing a Fast Track Me-
diator’s Report on the appropriate form, and
submit a copy to each party.

.06 A resolution reached by the parties
through FTM will not bind the parties for
taxable years not covered by the agree-
ment. Except as provided in the agree-
ment, any such resolution shall not be used
as precedent.

SECTION 7. EFFECTIVE DATE

This revenue procedure is effective June
3, 2003.

SECTION 8. CONTACT FOR
FURTHER INFORMATION

A taxpayer who wants to participate in
FTM, or who has questions about the pro-
gram and its suitability for the taxpayer’s
case, may contact Jacqueline Harris at (972)
308-7330 (not a toll-free call) regarding the
tax year currently under examination.



Exhibit 1
Agreement to Mediate

To: Appeals Team Manager Date:

Compliance: The person to contact in Compliance about this case is:

Name and Title: ID/Badge Number:
Telephone Number:

Taypayer TIN Year(s)

Source (FE/OE/CO,etc.)__ MFT

Type of Tax (1040, 1120 Emp., etc) or Collection Issue (CDP, OIC etc)

Taypayer:
Name:
Address:
City, State and Zip Code:
Telephone: ( )

Name of Representative
Name of Firm:

Address:
City, State and Zip Code:
Telephone: (___) __ Fax ( )

IRS and Treasury employees who participate in any way in the mediation process and any person under contract to the IRS in-
vited to participate, will be subject to the confidentiality and disclosure provisions of the Internal Revenue Code, including I.R.C.
sections 6103, 7213, and 7431. See also 5 U.S.C. section 574. The parties also acknowledge that IRS and all other Treasury em-
ployees involved in the mediation are bound by LR.C. section 7214(a)(8) and must report information concerning violations of
any revenue law to the Secretary. The Mediator will have the right to ask either party for additional information if deemed nec-
essary for a full understanding of the issues being mediated. A copy of any submission a party gives to the mediator will be pro-
vided simultaneously to the other party.

The Taxpayer consents to the disclosure by the IRS of the Taxpayer’s returns and return information incident to the mediation
to any participant or observer for the Taxpayer. If the mediation agreement is executed by a person pursuant to a power of at-
torney executed by the Taxpayer, that power of attorney must clearly express the Taxpayer’s grant of authority to consent to dis-
close the Taxpayer’s returns and return information by the IRS to third parties, and a copy of that power of attorney must be at-
tached to this agreement.

Taxpayer Date Taxpayer Date

Representative Date Compliance Date
Other Participants (if applicable):

Name Position or Affiliation Phone






