
Part IV. Items of General Interest

Notice of Proposed Rulemak-
ing by Cross-Reference to
Temporary Regulations; No-
tice of Public Hearing; and
Withdrawal of Previous Notice
of Proposed Rulemaking
Statutory Mergers and
Consolidations
REG–126485–01

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemak-
ing by cross-reference to temporary regu-
lations; notice of public hearing; and
withdrawal of previous notice of proposed
rulemaking.

SUMMARY: In T.D. 9038 on page 524 of
this issue of the Bulletin, the IRS is issu-
ing temporary regulations relating to trans-
actions involving corporations engaging in
statutory mergers and consolidations. The
text of those regulations also serves as the
text of these proposed regulations. This
document also provides notice of a pub-
lic hearing on these proposed regulations.
This document also withdraws the notice
of proposed rulemaking published in the
Federal Register (REG–126485–01,
2001–2 C.B. 555 [66 FR 57400]) on No-
vember 15, 2001.

DATES: Written or electronic comments
and outlines of topics to be discussed at the
public hearing scheduled for May 21, 2003,
at 10 a.m. must be received by April 24,
2003.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG–126485–01), room 5226,
Internal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may be hand delivered Mon-
day through Friday between the hours of
8 a.m. and 5 p.m. to: CC:ITA:RU (REG–
126485–01), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue
NW, Washington, DC. Alternatively, tax-
payers may submit electronic comments di-
rectly to the IRS Internet site at
www.irs.gov/regs. The public hearing will
be held in room 4718 of the Internal Rev-

enue Building, 1111 Constitution Avenue
NW, Washington, DC.

FOR FURTHER INFORMATION CON-
TACT: Concerning the proposed regula-
tions, Richard M. Heinecke or Reginald
Mombrun at (202) 622–7930; concerning
submissions of comments, the hearing,
and/or to be placed on the building ac-
cess list to attend the hearing, Guy R.
Traynor, (202) 622–7180 (not toll-free num-
bers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

On November 15, 2001, the IRS and
Treasury published in the Federal Regis-
ter at 66 FR 57400 a notice of proposed
rulemaking (REG–126485–01) under sec-
tion 368(a)(1)(A) of the Internal Revenue
Code of 1986 (Code). Those proposed regu-
lations are withdrawn.

Temporary regulations on page 524 of
this issue of the Bulletin amend the In-
come Tax Regulations (26 CFR part 1) re-
lating to section 368(a)(1)(A). The
temporary regulations set forth certain defi-
nitions and explanations with respect to cer-
tain transactions that qualify as statutory
mergers and consolidations. The text of
those regulations also serves as the text of
these proposed regulations. The preamble
to the temporary regulations explains the
amendments.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Ex-
ecutive Order 12866. Therefore, a regulatory
assessment is not required. It also has been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations,
and because these regulations do not im-
pose a collection of information on small
entities, the Regulatory Flexibility Act (5
U.S.C. chapter 6) does not apply. Pursu-
ant to section 7805(f) of the Code, this no-
tice of proposed rulemaking will be
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on their impact.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments (a
signed original and eight (8) copies) or elec-
tronic comments that are submitted timely
to the IRS. The IRS and Treasury Depart-
ment specifically request comments on the
clarity of the proposed rule and how it may
be made easier to understand. All com-
ments will be available for public inspec-
tion and copying.

A public hearing has been scheduled for
May 21, 2003, beginning at 10 a.m. in room
4718 of the Internal Revenue Building, 1111
Constitution Avenue, NW, Washington, DC.
Due to building security procedures, visi-
tors must enter at the Constitution Av-
enue entrance. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions, visi-
tors will not be admitted beyond the im-
mediate entrance area more than 30 minutes
before the hearing starts. For information
about having your name placed on the
building access list to attend the hearing,
see the “FOR FURTHER INFORMATION
CONTACT” section of this preamble.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing. Persons who wish to
present oral comments at the hearing must
submit written comments and an outline of
the topics to be discussed and the time to
be devoted to each topic (signed original
and eight (8) copies) by April 24, 2003. A
period of 10 minutes will be allotted to each
person for making comments. An agenda
showing the scheduling of the speakers will
be prepared after the deadline for receiv-
ing outlines has passed. Copies of the
agenda will be available free of charge at
the hearing.

Drafting Information

The principal author of these regula-
tions is Richard M. Heinecke, Office of As-
sociate Chief Counsel (Corporate). However,
other personnel from the IRS and Trea-
sury Department participated in their de-
velopment.

* * * * *

2003–9 I.R.B. 542 March 3, 2003



Withdrawal of Proposed Amendments

Accordingly, under the authority of 26
U.S.C. 7805, the proposed amendment to
26 CFR part 1 that was published in the
Federal Register on Thursday, Novem-
ber 15, 2001 (66 FR 57400) is withdrawn.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

PART 1 — INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. In §1.368–2, paragraph (b)(1) is

revised to read as follows:

§1.368–2 Definition of terms.

[The text of proposed §1.368–2 is the
same as the text of §1.368–2T published
elsewhere in this issue of the Federal Reg-
ister.]

David A. Mader,
Assistant Deputy Commissioner

of Internal Revenue.

(Filed by the Office of the Federal Register on January 23,
2003, 8:45 a.m., and published in the issue of the Federal Reg-
ister for January 24, 2003, 68 F.R. 3477)

Notice of Proposed Rulemak-
ing and Notice of Public
Hearing

Noncompensatory
Partnership Options

REG–103580–02

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY: This document contains pro-
posed regulations relating to the tax treat-
ment of noncompensatory options and
convertible instruments issued by a part-
nership. The proposed regulations gener-
ally provide that the exercise of a
noncompensatory option does not cause the
recognition of immediate income or loss by
either the issuing partnership or the op-

tion holder. The proposed regulations also
modify the regulations under section 704(b)
regarding the maintenance of the partners’
capital accounts and the determination of
the partners’ distributive shares of partner-
ship items. Additionally, the proposed regu-
lations contain a characterization rule
providing that the holder of a noncompen-
satory option is treated as a partner under
certain circumstances. This document also
provides a notice of public hearing on these
proposed regulations.

DATES: Written or electronic comments
must be received by April 29, 2003. Re-
quests to speak and outlines of oral com-
ments to be discussed at the public hearing
scheduled for May 20, 2003, at 10 a.m.
must be received by April 29, 2003.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG–103580–02), room 5226,
Internal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may be hand delivered Mon-
day through Friday between the hours of
8 a.m. and 4 p.m. to: CC:ITA:RU (REG–
103580–02), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue,
NW, Washington, DC. Alternatively, tax-
payers may submit comments electroni-
cally directly to the IRS internet site at
www.irs.gov/regs. The public hearing will
be held in room 4718, Internal Revenue
Building, 1111 Constitution Avenue, NW,
Washington, DC.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulations,
Audrey W. Ellis, (202) 622–3060; concern-
ing submissions, the hearing, and/or to be
placed on the building access list to at-
tend the hearing, Treena Garrett, (202) 622–
7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

In a variety of situations, partnerships is-
sue options or convertible instruments that
allow the holder to acquire by purchase or
conversion an equity interest in the part-
nership. On June 5, 2000, Treasury and the
IRS issued Notice 2000–29, 2000–1 C.B.
1241, inviting public comment on the fed-
eral income tax treatment of the exercise
of an option to acquire a partnership inter-
est, the exchange of convertible debt for a
partnership interest, and the exchange of a

preferred interest in a partnership for a com-
mon interest in that partnership.

In response to Notice 2000–29, Trea-
sury and the IRS received a number of
comments. Many commentators requested
guidance on the treatment of options and
other instruments that are issued by part-
nerships in connection with the perfor-
mance of services (compensatory options).

These proposed regulations apply to cer-
tain call options, warrants, convertible debt,
and convertible preferred equity that are not
issued in connection with the performance
of services (noncompensatory options). To
expedite the issuance of guidance, these
regulations do not address compensatory op-
tions. Nothing in the proposed regulations
should be construed as creating any infer-
ence regarding the proper federal income
tax treatment of compensatory options.
However, Treasury and the IRS are work-
ing on future guidance that will address the
federal income tax consequences of com-
pensatory options and invite comments. In
particular, Treasury and the IRS request
comments on the proposed amendment to
§1.721–1(b)(1) that was published in the
Federal Register on June 3, 1971 (36 FR
10787), and, more particularly, on the ap-
plication of section 83 to the issuance of
compensatory options and partnership capi-
tal interests in connection with the perfor-
mance of services. In addition, Treasury and
the IRS request comments on how to co-
ordinate the tax treatment of partnership
profits interests issued in connection with
the performance of services (see Rev. Proc.
93–27, 1993–2 C.B. 343, as clarified in Rev.
Proc. 2001–43, 2001–2 C.B. 191) with the
tax treatment of options to acquire part-
nership capital interests issued in connec-
tion with the performance of services.

Explanation of Provisions

1. Scope of Proposed Regulations

The proposed regulations describe cer-
tain of the income tax consequences of is-
suing, transferring, and exercising
noncompensatory options. These proposed
regulations apply only if the call option,
warrant, or conversion right entitles the
holder to the right to acquire an interest in
the issuer (or to cash or property having a
value equal to the value of such an inter-
est).

The proposed regulations generally pro-
vide that the exercise of a noncompensa-
tory option does not cause recognition of
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