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AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY: This document contains pro-
posed regulations on the definition of pri-
vate activity bond applicable to tax-exempt
bonds issued by state and local govern-
ments. These regulations affect issuers of
tax-exempt bonds and provide needed guid-
ance for applying the private activity bond
restrictions to refunding issues. This docu-
ment also contains a notice of public hear-
ing on these proposed regulations.

DATES: Written or electronic comments
must be received by August 19, 2003. Out-
lines of topics to be discussed at the pub-
lic hearing scheduled for September 9,
2003, at 10 a.m., must be received by Au-
gust 19, 2003.

ADDRESSES: Send submissions to
CC:PA:RU (REG-113007-99), room 5226,
Internal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may be hand delivered Mon-
day through Friday between the hours of
8 am. and 4 p.m. to CC:PA:RU (REG-
113007-99), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue,
NW, Washington, DC. Alternatively, tax-
payers may submit comments electroni-
cally to the IRS Internet site at www.irs.gov/
regs. The public hearing will be held in the
IRS Auditorium, Internal Revenue Build-
ing, 1111 Constitution Avenue, NW, Wash-
ington, DC.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulations, Gary W.
Bornholdt, (202) 622-3980; concerning sub-
missions and the hearing, Treena Garrett,
(202) 622-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

In general, under section 103 of the In-
ternal Revenue Code (Code), gross in-
come does not include the interest on any
state or local bond. However, this exclu-
sion does not apply to private activity bonds
(other than certain qualified bonds). Sec-
tion 141(a) defines a private activity bond
as any bond issued as part of an issue that
meets either (1) the private business use test
in section 141(b)(1) and the private secu-
rity or payment test in section 141(b)(2) (the
private business tests) or (2) the private loan
financing test in section 141(c) (the pri-
vate business tests and the private loan fi-
nancing test are referred to collectively as
the “private activity bond tests”).

The private business use test is met if
more than 10 percent of the proceeds of an
issue are to be used for any private busi-
ness use. Section 141(b)(6) defines pri-
vate business use as use directly or
indirectly in a trade or business that is car-
ried on by any person other than a gov-
ernmental unit.

The private security or payment test is
met if the payment of the principal of, or
the interest on, more than 10 percent of the
proceeds of an issue is directly or indi-
rectly (1) secured by an interest in prop-
erty used or to be used for a private
business use, (2) secured by an interest in
payments in respect of such property, or (3)
to be derived from payments, whether or
not to the issuer, in respect of property, or
borrowed money, used or to be used for a
private business use.

The private loan financing test is satis-
fied if more than the lesser of $5 million
or 5 percent of the proceeds of an issue are
to be used to make or finance loans to per-
sons other than governmental units.

In 1994, proposed regulations (FI-72—
88, 1995-1 C.B. 859 [59 FR 67658]) were
published in the Federal Register (the 1994
Proposed Regulations) to provide guid-
ance under the Code with respect to the ap-
plication of the private activity bond tests.
Generally, the 1994 Proposed Regulations
provide that the private business use of a
facility is equal to the greatest percentage
of private business use of that facility for
any one year period during the term of the

bonds. The amount of private security or
private payments is determined by com-
paring the present value of the private se-
curity or private payments to the present
value of the debt service to be paid over the
term of the issue, using the bond yield as
the discount rate.

With respect to refunding issues, the
1994 Proposed Regulations provide that the
determination of whether a refunding is-
sue satisfies either the private business tests
or the private loan financing test is made
without regard to whether the prior issue
satisfied those tests. In general, under the
1994 Proposed Regulations, the private
business tests and the private loan financ-
ing test are applied to a refunding issue by
treating the proceeds of the refunding is-
sue as used for the same purposes as the
proceeds of the prior issue, but disregard-
ing any use of the property financed with
the prior issue that occurred before the is-
sue date of the refunding issue. In addi-
tion, in applying the private business tests
to a refunding issue under the 1994 Pro-
posed Regulations, an issuer may treat the
refunding issue as a continuation of the prior
issue.

On January 16, 1997, final regulations
(T.D. 8712, 1997-1 C.B. 15 [62 FR 2275])
relating to the definition of private activ-
ity bond and related rules under sections
103, 141, 142, 144, 145, 147, 148, and 150
were published in the Federal Register (the
Final Regulations). Under the Final Regu-
lations, the amount of private business use
of property financed by an issue is equal
to the average percentage of private busi-
ness use of that property during a defined
measurement period. The measurement pe-
riod begins on the later of the issue date of
the issue or the date that the property is
placed in service and ends on the earlier of
the last date of the reasonably expected eco-
nomic life of the property or the latest ma-
turity date of any bond of the issue
financing the property (determined with-
out regard to any optional redemption
dates). The Final Regulations retain the ba-
sic approach in the 1994 Proposed Regu-
lations relating to the measurement of
private security and private payments.

The Final Regulations reserve §1.141-13
for rules regarding the application of the pri-
vate business tests and the private loan fi-



nancing test to refunding issues. This
document amends the Income Tax Regu-
lations (26 CFR part 1) under section 141
by proposing rules on the application of the
private business tests and the private loan
financing test to refunding issues. This
document also amends the Income Tax
Regulations under sections 145, 149, and
150 by proposing rules on certain related
matters. These regulations are published as
proposed regulations (the proposed regu-
lations) to provide an opportunity for pub-
lic review and comment.

Explanation of Provisions

A. Application of Private Activity Bond
Tests to Refunding Issues

1. In general

The proposed regulations provide that,
in general, a refunding issue and a prior is-
sue are tested separately under section 141.
Thus, the determination of whether a re-
funding issue consists of private activity
bonds generally does not depend on whether
the prior issue consists of private activity
bonds.

The proposed regulations apply to de-
termine whether a refunding issue satis-
fies the private business tests or the private
loan financing test, but do not impact the
methodology used to determine whether the
prior issue satisfies those tests. For ex-
ample, following a refunding, the private
business use test continues to apply to a
prior issue based on the measurement pe-
riod for the prior issue.

2. Allocation of proceeds

The proposed regulations provide that,
in applying the private business tests and
the private loan financing test to a refund-
ing issue, the proceeds of the refunding is-
sue are allocated to the same purpose
investments (including any private loan un-
der section 141(c)) and expenditures as the
proceeds of the prior issue.

3. Measurement of private business use

The proposed regulations generally pro-
vide that the amount of private business use
of a refunding issue is determined based on
the separate measurement period for the re-
funding issue under §1.141-3(g) (for ex-
ample, without regard to any private
business use that occurred before the is-

sue date of the refunding issue). Thus, for
instance, if an issuer refunds a taxable bond
or an exempt facility bond, any private busi-
ness use of the refinanced facilities be-
fore the issue date of the refunding issue
is disregarded in applying the private busi-
ness use test to the refunding issue.

In the case of a refunding issue that re-
funds a prior issue of governmental bonds,
however, the amount of private business use
is generally determined based on a com-
bined measurement period. For purposes of
the proposed regulations, a governmental
bond is any bond that, when issued, pur-
ported to be either a governmental bond, as
defined in §1.150-1(b), or a qualified
501(c)(3) bond, as defined in section 145(a).
The combined measurement period is the
period that begins on the first day of the
measurement period (as defined in §1.141—
3(g)) for the prior issue (or the first issue
of governmental bonds in the case of a se-
ries of refundings of governmental bonds)
and ends on the last day of the measure-
ment period for the refunding issue.

As an alternative to the combined mea-
surement period approach, the proposed
regulations permit issuers to measure pri-
vate business use based on the separate
measurement period of the refunding is-
sue, but only if the prior issue of govern-
mental bonds does not satisfy the private
business use test during a shortened mea-
surement period. The shortened measure-
ment period begins on the first day of the
measurement period of the prior issue (or
the first issue of governmental bonds in the
case of a series of refundings of govern-
mental bonds) and ends on the issue date
of the refunding issue. Whether a prior is-
sue satisfies the private business use test
during the shortened measurement period
is determined based on the actual use of
proceeds, without regard to the reason-
able expectations test of §1.141-2(d).

4. Measurement of private security and
private payments

If the amount of private business use is
determined based on the separate measure-
ment period for the refunding issue, then
the amount of private security and pri-
vate payments allocable to the refunding is-
sue is determined under §1.141-4 by
treating the refunding issue as a separate is-
sue. On the other hand, if the amount of pri-
vate business use is determined based on
a combined measurement period, then the

amount of private security and private pay-
ments allocable to the refunding issue is de-
termined under §1.141-4 by treating the
refunding issue and all earlier issues taken
into account in determining the combined
measurement period as a combined issue.
The proposed regulations contain specific
rules for determining the present value of
the debt service on, and the private secu-
rity and private payments allocable to, a
combined issue.

The proposed regulations also permit an
issuer to use the yield on a prior issue of
governmental bonds to determine the
present value of private security or pri-
vate payments under arrangements that were
not entered into in contemplation of the re-
funding issue. For this purpose, any ar-
rangement that was entered into more than
one year before the issue date of the re-
funding issue will be treated as not en-
tered into in contemplation of the refunding
issue.

5. Multipurpose issue allocations

Section 1.148-9(h) permits an issuer to
treat the portion of a multipurpose issue al-
locable to a separate purpose as a sepa-
rate issue for certain of the arbitrage
provisions of section 148. The proposed
regulations allow an issuer to apply §1.148—
9(h) to a multipurpose issue for certain pur-
poses under section 141. An allocation will
not be reasonable for this purpose if it
achieves more favorable results under sec-
tion 141 than could be achieved with ac-
tual separate issues. In addition, allocations
under the proposed regulations and §1.148—
9(h) must be consistent for purposes of sec-
tions 141 and 148. The proposed regulations
do not permit allocations for purposes of
section 141(c)(1) (relating to the private loan
financing test) or section 141(d)(1) (relat-
ing to certain restrictions on acquiring non-
governmental output property).

6. Application of reasonable expectations
test to certain refunding bonds

Section 1.141-2(d) of the Final Regu-
lations provides that an issue consists of pri-
vate activity bonds if the issuer (1)
reasonably expects, as of the issue date, that
the issue will meet either the private busi-
ness tests or the private loan financing test,
or (2) takes a deliberate action, subse-
quent to the issue date, that causes the con-
ditions of either the private business tests
or the private loan financing test to be sat-



isfied. In general, a deliberate action is any
action taken by the issuer that is within its
control.

The proposed regulations provide that an
action that would otherwise cause a re-
funding issue to satisfy the private busi-
ness tests or the private loan financing test
is not taken into account under the reason-
able expectations test of §1.141-2(d) if (1)
the action is not a deliberate action within
the meaning of §1.141-2(d)(3), and (2) the
weighted average maturity of the refund-
ing bonds is not greater than the remain-
ing weighted average maturity of the prior
bonds.

B. Treatment of Issuance Costs Financed
by Prior Issue of Qualified 501(c)(3)
Bonds

Under the Final Regulations, the use of
proceeds of an issue of qualified 501(c)(3)
bonds to pay issuance costs of the issue is
treated as a private business use. The pro-
posed regulations provide that, solely for
purposes of applying the private business
use test to a refunding issue, the use of pro-
ceeds of the prior issue (or any earlier is-
sue in a series of refundings) to pay
issuance costs of the prior issue (or the ear-
lier issue) is treated as a government use.

C. Limitation on Advance Refundings of
Private Activity Bonds

Under section 149(d)(2), interest on a
bond is not excluded from gross income if
any portion of the issue of which the bond
is a part is issued to advance refund a pri-
vate activity bond (other than a qualified
501(c)(3) bond). The proposed regulations
provide that, for purposes of section
149(d)(2), the term private activity bond in-
cludes a qualified bond described in sec-
tion 141(e) (other than a qualified 501(c)(3)
bond), regardless of whether the refund-
ing issue consists of private activity bonds
under the proposed regulations. The pro-
posed regulations also provide that, for pur-
poses of section 149(d)(2), the term private
activity bond does not include a taxable
bond.

Proposed Effective Date

The proposed regulations will apply to
bonds that are (1) sold on or after the date
of publication of final regulations under
§1.141-13 in the Federal Register and (2)
subject to the Final Regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Ex-
ecutive Order 12866. Therefore, a regulatory
assessment is not required. It has also been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations,
and because the regulations do not im-
pose a collection of information on small
entities, the Regulatory Flexibility Act (5
U.S.C. chapter 6) does not apply. Pursu-
ant to section 7805(f) of the Code, this no-
tice of proposed rulemaking will be
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on its impact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments that
are submitted timely (preferably a signed
original and eight (8) copies) to the IRS.
All comments will be available for public
inspection and copying.

A public hearing has been scheduled for
September 9, 2003, at 10 a.m. in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW, Washing-
ton, DC. Because of access restrictions, visi-
tors will not be admitted beyond the lobby
more than 30 minutes before the hearing
starts.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing.

Persons who wish to present oral com-
ments at the hearing must submit written
comments by August 19, 2003, and sub-
mit an outline of the topics to be discussed
and the amount of time to be devoted to
each topic by August 19, 2003.

A period of 10 minutes will be allot-
ted to each person for making comments.

An agenda showing the scheduling of the
speakers will be prepared after the dead-
line for receiving outlines has passed. Cop-
ies of the agenda will be available free of
charge at the hearing.

Comments are requested on all aspects
of the proposed regulations. In addition,
comments are specifically requested on the
application of the private loan financing test
to refunding issues.

Drafting Information

The principal authors of these regula-
tions are Bruce M. Serchuk and Gary W.
Bornholdt, Office of Chief Counsel (Tax-
Exempt and Government Entities), Inter-
nal Revenue Service and Stephen J. Watson,
Office of Tax Legislative Counsel, Depart-
ment of the Treasury. However, other per-
sonnel from the IRS and Treasury
Department participated in their develop-
ment.
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Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.141-0 is amended by
adding entries to the table in numerical or-
der for §§1.141-13 and 1.141-15(j) to read
as follows:

§1.141-0 Table of contents.

ks ok ok ook

§1.141-13 Refunding Issues.

(a) In general.

(b) Application of private business use test
and private loan financing test.

(1) Allocation of proceeds.

(2) Determination of amount of private busi-
ness use.

(c) Application of private security or pay-
ment test.

(1) Separate issue treatment.

(2) Combined issue treatment.

(3) Special rule for arrangements not en-
tered into in contemplation of the refund-
ing issue.

(d) Multipurpose issue allocations.

(1) In general.

(2) Exceptions.

(e) Application of reasonable expectations
test to certain refunding bonds.

(f) Examples.

k ock ok sk ook

§1.141-15 Effective dates.

k ock ok sk ook

(j) Effective dates for certain regulations re-
lating to refundings.

S S



Par. 3. In §1.141-1, paragraph (b) is
amended by revising the definition of gov-
ernmental bond to read as follows:

§1.141-1 Definitions and rules of gen-
eral application.

ko ok sk ook

Governmental bond has the same mean-
ing as in §1.150-1(b), except that, for pur-
poses of §1.141-13, governmental bond is
defined in §1.141-13(b)(2)(iv).

S S

Par. 4. Section 1.141-13 is added to read
as follows:

§1.141-13 Refunding Issues.

(a) In general. Except as provided in this
section, a refunding issue and a prior is-
sue are tested separately under section 141.
Thus, the determination of whether a re-
funding issue consists of private activity
bonds generally does not depend on whether
the prior issue consists of private activity
bonds.

(b) Application of private business use
test and private loan financing test—(1) Al-
location of proceeds. In applying the pri-
vate business use test and the private loan
financing test to a refunding issue, the pro-
ceeds of the refunding issue are allocated
to the same expenditures and purpose in-
vestments as the proceeds of the prior is-
sue.

(2) Determination of amount of pri-
vate business use—(i) In general. Except
as provided in paragraph (b)(2)(ii) of this
section, the amount of private business use
of a refunding issue is determined under
§1.141-3(g), based on the measurement pe-
riod for that issue (for example, without re-
gard to any private business use that
occurred prior to the issue date of the re-
funding issue).

(i1) Refundings of governmental bonds.
In applying the private business use test to
a refunding issue that refunds a prior is-
sue of governmental bonds, the amount of
private business use of the refunding is-
sue is the amount of private business use—

(A) During the combined measurement
period; or

(B) At the option of the issuer, during
the period described in paragraph (b)(2)(i)
of this section, but only if, without re-
gard to the reasonable expectations test of
§1.141-2(d), the prior issue does not sat-
isfy the private business use test, based on
a measurement period that begins on the

first day of the combined measurement pe-
riod and ends on the issue date of the re-
funding issue.

(iii) Combined measurement period. For
purposes of this section, the combined mea-
surement period is the period that begins
on the first day of the measurement pe-
riod (as defined in §1.141-3(g)) for the prior
issue (or, in the case of a series of refund-
ings of governmental bonds, the first is-
sue of governmental bonds in the series)
and ends on the last day of the measure-
ment period for the refunding issue.

(iv) Governmental bond. For purposes
of this section, the term governmental bond
means any bond that, when issued, pur-
ported to be a governmental bond, as de-
fined in §1.150-1(b), or a qualified
501(c)(3) bond, as defined in section 145(a).

(v) Special rule for refundings of quali-
fied 501(c)(3) bonds with governmental
bonds. For purposes of applying this para-
graph (b)(2) to a refunding issue that re-
funds a qualified 501(c)(3) bond, any use
of the property refinanced by the refund-
ing issue before the issue date of the re-
funding issue by a 501(c)(3) organization
with respect to its activities that do not con-
stitute an unrelated trade or business un-
der section 513(a) is treated as government
use.

(c) Application of private security or
payment test—(1) Separate issue treat-
ment. If the amount of private business use
of a refunding issue is determined based on
the measurement period for that issue in ac-
cordance with paragraph (b)(2)(i) or
(b)(2)(11)(B) of this section, then the amount
of private security and private payments al-
locable to the refunding issue is deter-
mined under §1.141-4 by treating the
refunding issue as a separate issue.

(2) Combined issue treatment. If the
amount of private business use of a re-
funding issue is determined based on the
combined measurement period for that is-
sue in accordance with paragraph
(b)(2)(i1)(A) of this section, then the amount
of private security and private payments al-
locable to the refunding issue is deter-
mined under §1.141-4 by treating the
refunding issue and all earlier issues taken
into account in determining the combined
measurement period as a combined issue.
For this purpose, the present value of the
private security and private payments is
compared to the present value of the debt
service on the combined issue (other than

debt service paid with proceeds of any re-
funding bond). Present values are com-
puted as of the issue date of the earliest
issue taken into account in determining the
combined measurement period (the earli-
est issue). Except as provided in paragraph
(c)(3) of this section, present values are de-
termined by using the yield on the com-
bined issue as the discount rate. The yield
on the combined issue is determined by tak-
ing into account payments on the refund-
ing issue and all earlier issues taken into
account in determining the combined mea-
surement period (other than payments made
with proceeds of any refunding bond), and
based on the issue price of the earliest is-
sue. In the case of a partial refunding, the
unrefunded debt service is not taken into
account in determining the yield on the
combined issue.

(3) Special rule for arrangements not en-
tered into in contemplation of the refund-
ing issue. In applying the private security
or payment test to a refunding issue that re-
funds a prior issue of governmental bonds,
the issuer may use the yield on the prior is-
sue to determine the present value of pri-
vate security and private payments under
arrangements that were not entered into in
contemplation of the refunding issue. For
this purpose, any arrangement that was en-
tered into more than 1 year before the is-
sue date of the refunding issue is treated as
not entered into in contemplation of the re-
funding issue.

(d) Multipurpose issue allocations—
(1) In general. For purposes of section 141,
unless the context clearly requires other-
wise, §1.148-9(h) applies to allocations of
multipurpose issues (as defined in §1.148—
1(b)), including allocations involving the re-
funding purposes of the issue. An allocation
is not reasonable under this paragraph (d)
if it achieves more favorable results un-
der section 141 than could be achieved with
actual separate issues. Allocations made un-
der this paragraph (d) and §1.148-9(h) must
be consistent for purposes of section 141
and section 148.

(2) Exceptions. This paragraph (d) does
not apply for purposes of sections 141(c)(1)
and 141(d)(1).

(e) Application of reasonable expecta-
tions test to certain refunding bonds. An ac-
tion that would otherwise cause a refunding
issue to satisfy the private business tests or
the private loan financing test is not taken



into account under the reasonable expec-
tations test of §1.141-2(d) if—

(1) The action is not a deliberate ac-
tion within the meaning of §1.141-2(d)(3);
and

(2) The weighted average maturity of the
refunding bonds is not greater than the re-
maining weighted average maturity of the
prior bonds.

(f) Examples. The following examples
illustrate the application of this section.

Example 1. Measuring private business use. In
2002, Authority A issues tax-exempt bonds that ma-

ture in 2032 to acquire an office building. The mea-
surement period for the 2002 bonds under §1.141-
3(g) is 30 years. At the time A acquires the building,
it enters into a 10-year lease with a nongovernmen-
tal person under which the nongovernmental person
will use 5 percent of the building in its trade or busi-
ness during each year of the lease term. In 2007, A
issues bonds to refund the 2002 bonds. The 2007 bonds
mature on the same date as the 2002 bonds and have
a measurement period of 25 years under §1.141—
3(g). Under paragraph (b)(2)(ii)(A) of this section, the
amount of private business use of the proceeds of the
2007 bonds is 1.67 percent, which equals the amount
of private business use during the combined mea-
surement period (5 percent of 1/3rd of the 30-year
combined measurement period). In addition, the 2002

bonds do not satisfy the private business use test, based
on a measurement period beginning on the first day
of the measurement period for the 2002 bonds and
ending on the issue date of the 2007 bonds, because
only 5 percent of the proceeds of the 2002 bonds are
used for a private business use during that period. Thus,
under paragraph (b)(2)(ii)(B) of this section, A may
treat the amount of private business use of the 2007
bonds as 1 percent (5 percent of 1/5th of the 25-
year measurement period for the 2007 bonds). The
2007 bonds do not satisfy the private business use test.

Example 2. Combined issue yield computation. (i)
On January 1, 2000, County B issues 20-year bonds
with an interest rate of 8% and an issue price of $100
million. The debt service payments on the 2000 bonds
are as follows:

Date Debt Service
1/1/01 $10,306,800
1/1/02 10,306,800
1/1/03 10,306,800
1/1/04 10,306,800
1/1/05 10,306,800
1/1/06 10,306,800
1/1/07 10,306,800
1/1/08 10,306,800
1/1/09 10,306,800
1/1/10 10,306,800
1/1/11 10,306,800
1/1/12 10,306,800
1/1/13 10,306,800
1/1/14 10,306,800
1/1/15 10,306,800
1/1/16 10,306,800
1/1/17 10,306,800
1/1/18 10,306,800
1/1/19 10,306,800
1/1/20 10,306,800

$206,136,000

(ii) On January 1, 2005, B issues 15-year bonds to refund all of the outstanding 2000 bonds. The 2005 bonds have an interest rate of 6% and an issue price of
$93,250,000. The debt service payments on the 2005 bonds are as follows:

Date Debt Service
1/1/06 $9,657,800
1/1/07 9,657,800
1/1/08 9,657,800
1/1/09 9,657,800
1/1/10 9,657,800
1/1/11 9,657,800
1/1/12 9,657,800
1/1/13 9,657,800
1/1/14 9,657,800
1/1/15 9,657,800
1/1/16 9,657,800
1/1/17 9,657,800
1/1/18 9,657,800
1/1/19 9,657,800
1/1/20 9,657,800

$144,867,000




(iii) For purposes of determining the amount of private security and private payments with respect to the 2005 bonds, the 2005 bonds and the 2000 bonds are
treated as a combined issue under paragraph (c)(2) of this section. The yield on the combined issue is 7.5036 percent per year compounded semiannually, com-

puted as follows:

Unrefunded Total Present
New Money Refunding Debt Value on

Date Debt Service Debt Service Service 1/1/00
1/1/00 ($100,000,000.00)
1/1/01 $10,306,800 $10,306,800 9,574,857.71
1/1/02 10,306,800 10,306,800 8,894,894.64
1/1/03 10,306,300 10,306,300 8,263,219.48
1/1/04 10,306,800 10,306,800 7,676,403.02
1/1/05 10,306,800 10,306,800 7,131,259.62
1/1/06 $9,657,800 9,657,800 6,207,676.64
1/1/07 9,657,800 9,657,800 5,766,835.53
1/1/08 9,657,800 9,657,800 5,357,300.97
1/1/09 9,657,800 9,657,800 4,976,849.70
1/1/10 9,657,800 9,657,800 4,623,416.36
1/1/11 9,657,800 9,657,800 4,295,082.25
171712 9,657,800 9,657,800 3,990,064.95
1/1/13 9,657,800 9,657,800 3,706,708.59
1/1/14 9,657,800 9,657,800 3,443,474.92
1/1/15 9,657,800 9,657,800 3,198,934.91
171716 9,657,800 9,657,800 2,971,761.03
171117 9,657,800 9,657,800 2,760,720.01
1/1/18 9,657,800 9,657,800 2,564,666.17
1/1/19 9,657,800 9,657,800 2,382,535.18
1/1/20 9,657,800 9,657,800 2,213,338.32

$51,534,000 $144,867,000 $196,401,000 0.00

Example 3. Refunding taxable bonds and quali-
fied bonds. (i) In 1999, City C issues taxable bonds
to finance the construction of a facility for the fur-
nishing of water. The bonds are secured by revenues
from the facility. The facility is managed pursuant to
a management contract with a nongovernmental per-
son that gives rise to private business use. In 2007,
C terminates the management contract and takes over
the operation of the facility. In 2009, C issues bonds
to refund the 1999 bonds. On the issue date of the
2009 bonds, C reasonably expects that the facility will
not be used for a private business use during the term
of the 2009 bonds. In addition, during the term of the
2009 bonds, the facility is not used for a private busi-
ness use. Under paragraph (b)(2)(i) of this section, the
2009 bonds do not satisfy the private business use test
because the amount of private business use is based
on the measurement period for those bonds and there-
fore does not take into account any private business
use that occurred pursuant to the management con-
tract.

(ii) The facts are the same as in paragraph (i) of
this Example 3, except that the 1999 bonds are is-
sued as exempt facility bonds under section 142(a)(4).
The 2009 bonds do not satisfy the private business use
test.

Example 4. Multipurpose issue. In 2001, State D
issues bonds to finance the construction of two of-
fice buildings, Building 1 and Building 2. D ex-
pends an equal amount of the proceeds on each
building. D enters into arrangements that result in 8
percent of Building 1 and 12 percent of Building 2
being used for a private business use during the mea-

surement period under §1.141-3(g). These arrange-
ments result in a total of 10 percent of the proceeds
of the 2001 bonds being used for a private business
use. In 2006, D purports to allocate, under para-
graph (d) of this section, an equal amount of the out-
standing 2001 bonds to Building 1 and Building 2. D
also enters into another private business use arrange-
ment with respect to Building 1 that results in 10 per-
cent of Building 1 being used for a private business
use during the measurement period. An allocation is
not reasonable under paragraph (d) of this section if
it achieves more favorable results under section 141
than could be achieved with actual separate issues. D’s
allocation is unreasonable because, if permitted, would
result in more that 10 percent of the proceeds of the
2001 bonds being used for a private business use.

Par. 5. Section 1.141-15 is amended by
revising paragraphs (b)(1), (c), (d), and (h)
and adding paragraph (j) to read as follows:

§1.141-15 Effective dates.
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(b) Effective dates—(1) In general. Ex-
cept as otherwise provided in this sec-
tion, §§1.141-0 through 1.141-6(a), 1.141-9
through 1.141-12, 1.141-14, 1.145-1
through 1.145-2(c), and the definition of
bond documents contained in §1.150-1(b)
(the 1997 regulations contained in 26 CFR
Part 1 revised April 1, 2003) apply to bonds

issued on or after May 16, 1997, that are
subject to section 1301 of the Tax Re-
form Act of 1986 (100 Stat. 2602).
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(¢) Refunding bonds. Except as other-
wise provided in this section, the 1997 regu-
lations contained in 26 CFR Part 1 revised
April 1, 2003, do not apply to any bonds
issued on or after May 16, 1997, to re-
fund a bond to which those regulations do
not apply unless—

(1) The refunding bonds are subject to
section 1301 of the Tax Reform Act of 1986
(100 Stat. 2602); and

(2)(i) The weighted average maturity of
the refunding bonds is longer than—

(A) The weighted average maturity of
the refunded bonds; or

(B) In the case of a short-term obliga-
tion that the issuer reasonably expects to re-
fund with a long-term financing (such as
a bond anticipation note), 120 percent of the
weighted average reasonably expected eco-
nomic life of the facilities financed; or

(i1) A principal purpose for the issu-
ance of the refunding bonds is to make one
or more new conduit loans.



(d) Permissive application of regula-
tions. Except as provided in paragraph (e)
of this section, the 1997 regulations con-
tained in 26 CFR Part 1 revised April 1,
2003, may be applied in whole, but not in
part, to actions taken before February 23,
1998, with respect to—

(1) Bonds that are outstanding on May
16, 1997, and subject to section 141; or

(2) Refunding bonds issued on or after
May 16, 1997, that are subject to 141.
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(h) Permissive retroactive application.
Except as provided in paragraphs (d), (e)
or (i) of this section, §§1.141-1 through
1.141-6(a), 1.141-7 through 1.141-14,
1.145-1 through 1.145-2, 1.149(d)-1(g),
1.150-1(a)(3), the definition of bond docu-
ments contained in §1.150-1(b) and §1.150—
1(c)(3)(ii) may be applied by issuers in
whole, but not in part, to—

(1) Outstanding bonds that are sold be-
fore the date of publication of final regu-
lations in the Federal Register, and subject
to section 141; or

(2) Refunding bonds that are sold on or
after the date of publication of final regu-
lations in the Federal Register, and sub-
ject to section 141.
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(j) Effective dates for certain regula-
tions relating to refundings. Except as oth-
erwise provided in this section, §§1.141-
13, 1.145-2(d), 1.149(d)-1(g), 1.150-1(a)(3)
and 1.150-1(c)(3)(ii) apply to bonds that are
sold on or after the date of publication of
final regulations in the Federal Register
and that are subject to the 1997 regula-
tions contained in 26 CFR Part 1 revised
April 1, 2003.

Par. 6. Section 1.145-0 is amended by
adding an entry to the table in numerical
order for §1.145-2(d) to read as follows:

§1.145-0 Table of contents.
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§1.145-2 Application of private activity
bond regulations.
kock ok ockosk
(d) Issuance costs financed by prior is-
sue.
ok ok Rk

Par. 7. In §1.145-2, paragraph (d) is
added to read as follows:

§1.145-2 Application of private activity
bond regulations.
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(d) Issuance costs financed by prior is-
sue. Solely for purposes of applying the pri-
vate business use test to a refunding issue
under §1.141-13, the use of proceeds of the
prior issue (or any earlier issue in a se-
ries of refundings) to pay issuance costs of
the prior issue (or the earlier issue) is treated
as a government use.

Par. 8. Section 1.149(d)-1 is amended
by revising paragraph (g) and adding para-
graph (h) to read as follows:

§1.149(d)—1 Limitations on advance re-
fundings.
L S S

(g) Limitation on advance refundings of
private activity bonds. Under section
149(d)(2) and this section, interest on a
bond is not excluded from gross income if
any portion of the issue of which the bond
is a part is issued to advance refund a pri-
vate activity bond (other than a qualified
501(c)(3) bond). For this purpose, the term
private activity bond—

(1) Includes a qualified bond described
in section 141(e) (other than a qualified
501(c)(3) bond), regardless of whether the
refunding issue consists of private activ-
ity bonds under §1.141-13; and

(2) Does not include a taxable bond.

(h) Effective dates—(1) In general. Ex-
cept as provided in this paragraph (h), this
section applies to bonds issued after June
30, 1993, to which §§1.148-1 through
1.148-11 apply, including conduit loans that
are treated as issued after June 30, 1993,
under paragraph (b)(4) of this section. In
addition, this section applies to any issue
to which the election described in §1.148—
11(b)(1) is made.

(2) Special effective date for paragraph
(b)(3). Paragraph (b)(3) of this section ap-
plies to any advance refunding issue is-
sued after May 28, 1991.

(3) Special effective date for paragraph
(f)(3). Paragraph (f)(3) of this section ap-
plies to bonds sold on or after July 8, 1997,
and to any issue to which the election de-
scribed in §1.148—11(b)(1) is made. See
§1.148-11A() for rules relating to cer-
tain bonds sold before July 8, 1997.

(4) Special effective date for paragraph
(g). See §1.141-15 for the applicability date
of paragraph (g) of this section.

Par. 9. Section 1.150-1 is amended by
revising paragraphs (a)(3) and (c)(3)(ii) to
read as follows:

§1.150—-1 Definitions.

(a) * * *

(3) Exceptions to general effective date.
See §1.141-15 for the applicability date of
the definition of bond documents contained
in paragraph (b) of this section and the ef-
fective date of paragraph (c)(3)(ii) of this
section.
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(C) kockok

(i) Exceptions. This paragraph (c)(3)
does not apply for purposes of sections 141,
144(a), 148, 149(d) and 149(g).
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David A. Mader,
Assistant Deputy Commissioner
of Internal Revenue.

(Filed by the Office of the Federal Register on May 9, 2003,
11:31 a.m., and published in the issue of the Federal Regis-
ter for May 14, 2003, 68 F.R. 25845)





