Section 871.—Tax on
Nonresident Alien Individuals

If a nonresident alien individual or foreign cor-
poration that is a partner in a partnership makes an
election to treat certain income as effectively con-
nected, such partner must notify the partnership. See
REG-108524-00, page 869.

Section 1443.—Foreign
Tax-Exempt Organizations

A foreign organization described in section 501(c)
whose allocable share of partnership incomeis effec-
tively connected may be subject to withholding under
section 1446. See REG-108524-00, page 869.

Section 1461.—Liability
for Withheld Tax

A partnership subject to withholding under sec-
tion 1446, including a publicly traded partnership,
is obligated to report such withholding. See REG-
108524-00, page 869.

Section 1462.—Withheld
Tax as Credit to Recipient
of Income

Withholding tax paid under section 1446 on be-
half of a fiduciary, partnership, or intermediary is
deemed to have been paid by beneficial owner of
the income to the extent that the beneficial owner is
required to include such income on its return. See
REG-108524-00, page 869.

Section 1463.—Tax Paid by
Recipient of Income

A partnership is not relieved from liability for in-
terest or any penalties or additions to tax otherwise
applicable if it fails to withhold under section 1446
but a partner or beneficial owner pays the tax. See
REG-108524-00, page 869.

Section 6109.—Identifying
Numbers

A foreign person that furnishes to a partner-
ship documentation to establish its domestic or
foreign status must provide the partnership its
identifying number on such documentation. See
REG-108524-00, page 869.

Section 6721.—Failure to File
Correct Information Returns

Forms required to be filed by a partnership to re-
port withholding under section 1446 are considered
information returns. See REG-108524-00, page 869.



Notice of Proposed Rulemaking

Section 1446 Regulations
REG-108524-00

AGENCY: Interna Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains pro-
posed regulations regarding the obligation
of apartnershipto pay awithholdingtax on
effectively connected taxable income allo-
cable under section 704 to a foreign part-
ner. The regulations will affect partner-
ships engaged in atrade or businessin the
United Statesthat have oneor moreforeign
partners.

DATES: Written or electronic comments
and requeststo speak, with outlines of top-
ics to be discussed at the public hearing
scheduled for December 4, 2003, must be
received by November 13, 2003.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-108524-00),
room 5203, Interna Revenue Service,
PO. Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions may
be hand delivered Monday through Friday
between the hours of 8 am. and 4 p.m.
to: CC:PA:LPD:PR (REG-108524-00),
Courier’ s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC. Alternatively, taxpayers may
submit commentselectronicaly directly to

the IRS Internet site at www.irs.gov/regs.
The public hearing will be held in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW, Washing-
ton, DC.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, David J. Sotos, at (202)
622—-3860, or to be placed on the at-
tendance list for the hearing, LaNita
Van Dyke at (202) 622—7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information con-
tained in this notice of proposed rulemak-
ing have been submitted to the Office of
Management and Budget for review in
accordance with the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3507(d)).
Comments on the collections of infor-
mation should be sent to the Office of
Management and Budget, Attn: Desk
Officer for the Department of the Trea-
sury, Office of Information and Regu-
latory Affairs, Washington, DC 20503,
with copies to the Internal Revenue
Service, Attn: IRS Reports Clearance
Officer, W:CAR:MP:T:T:SP, Washington
DC 20224. Comments on the collections
of information should be received by
November 3, 2003. Comments are specif-
icaly requested concerning:

Whether the proposed collections of in-
formation are necessary for the proper per-
formance of the functions of the Internal
Revenue Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associ ated with the proposed collections of
information (see below);

How the quality, utility, and clarity of
the information to be collected may be en-
hanced;

How the burden of complying with the
proposed collections of information may
be minimized, including through the appli-
cation of automated collection techniques
or other forms of information technology;
and

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of services to provide informa-
tion.

The collections of information in this
proposed regulation are in §81.871-10,
1.1446-1, 1.1446-3, and 1.1446-4. This
information is required to determine
whether a partnership is required to pay a
withholding tax with respect to a foreign
partner and provide information concern-
ing the tax paid on such partner’s behalf,
and to determine the foreign person re-
quired to report the effectively connected
taxable income earned by such partner-
ship and entitled to claim credit for the
withholding tax paid by the partnership.
This information will be used in issuing
refunds to foreign persons claiming credit
for withholding tax paid on their behalf,
as well as for audit and examination pur-
poses. The reporting requirements in
§81.871-10 and 1.1446-3 are mandatory.
The reporting requirement in §1.1446-1
and 1.1446-4 are voluntary. The likely
respondents include individuals, business
or other for profit institutions, and small
businesses or organizations.

Estimated total annual reporting bur-
den: 7,805 hours.

Estimated average annual burden hours
per respondent: 0.5 hours.

Estimated number of
15,775.

Estimated annual frequency of re-
sponses: on occasion and quarterly.

An agency may not conduct or sponsor,
and apersonisnot required torespond to, a
collection of information unlessit displays
avalid control number assigned by the Of-
fice of Management and Budget.

Booksor recordsrelating to acollection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.

respondents:

Background

This document contains proposed
amendments to 26 CFR part 1 under sec-
tion 1446 of the Internal Revenue Code
(Code). Section 1446 was added to the
Code by section 1246(a) of the Tax Re-
form Act of 1986 (Public Law 99-514,
100 Stat. 2085, 2582 (1986 Act)), to im-
pose withholding at arate of 20 percent on
distributions to aforeign partner by a part-
nership that was engaged in a U.S. trade
or business. Section 1012(s)(1)(A) of the



Technical and Miscellaneous Revenue Act
of 1988 (Public Law 100-647, 102 Stat.
3342, 3526 (1988 Act)) revised section
1446 to require that a withholding tax
(1446 tax) be imposed on effectively con-
nected taxable income (ECT]I) allocableto
a partner that is a foreign person (foreign
partner) at the highest tax rate applicable
to such person. Finaly, section 7811(i)(6)
of the Omnibus Budget Reconciliation Act
of 1989 (Public Law 101-239, 103 Stat.
2106, 2410 (1989 Act)), made certain
technical amendments to section 1446.

Treasury and the IRS issued Rev. Proc.
88-21, 1988-1 C.B. 777, to provide guid-
ance on the operation of the withholding
tax imposed under section 1446 as enacted
by the 1986 Act. After the 1988 Act, which
revised the withhol ding approach to apply
to a partner’s allocable share of ECTI in-
stead of to distributions, Treasury and the
IRS published Rev. Proc. 89-31, 1989-1
C.B. 895, which made Rev. Proc. 88-21
obsolete. Rev. Proc. 89-31 was modified
by Rev. Proc. 92-66, 1992-2 C.B. 428.
Rev. Proc. 89-31, as modified by Rev.
Proc. 92-66, provides current guidance to
partnerships for calculating, paying over,
and reporting the 1446 tax.

Explanation of Provisions
A. In General

Prior to the enactment of section 1446,
a partnership generally was not required
to withhold on income that was effectively
connected with the conduct of a trade or
business within the United States (a U.S.
trade or business) and allocated or dis-
tributed to its foreign partners. Congress
enacted section 1446 because it was con-
cerned that passive foreign investors could
escape U.S. tax on their partnership in-
come. See S. Rep. No. 99-313, 99
Cong., 2d Sess. 414 (1986). As origi-
nally enacted, section 1446 generally re-
quired both domestic and foreign partner-
ships with any income, gain, or loss that
was effectively connected with the conduct
of a U.S. trade or business to withhold a
tax equal to 20 percent of any amount dis-
tributed to aforeign partner. Through ase-
ries of modifications and refinements dis-
cussed below, this withholding tax regime

evolved from its original structure of with-
holding on distributions to foreign part-
nersto its present form of, generaly, with-
holding on an installment basis on partner-
ship ECTI (whether distributed or not dis-
tributed), apart from special provisionsfor
publicly traded partnerships.

In response to the enactment of section
1446, Treasury and the IRS issued Rev.
Proc. 88-21 to provide guidance for part-
nerships to comply with section 1446. Af-
ter Rev. Proc. 88-21 was issued, the 1988
Act amended section 1446 retroactively
and provided that no withholding was re-
quired under section 1446 for partnership
taxable years beginning before January 1,
1988.

Section 1446, as revised by the 1988
Act, shifted from imposing a withholding
tax on partnership distributions to impos-
ing a withholding tax on the amount of
ECTI dlocable to the partnership’s for-
eign partners. More specifically, section
1446(a) requires partnerships that have
ECTI in any taxable year, any portion of
which is alocable under section 704 to a
foreign partner, to pay the 1446 tax at such
time and in such manner as prescribed in
regulations. The amount of withholding
tax payable by a partnership under section
1446 is equal to the applicable percentage
of the partnership’s ECTI allocable under
section 704 to foreign partners. The ap-
plicable percentage for ECTI allocable to
a foreign corporation is the highest rate
of tax specified in section 11(b), and the
applicable percentage for ECTI allocable
to a non-corporate foreign partner is the
highest rate of tax specified in section
1. Further, section 1446(d), as amended
by the 1988 Act, provides that a foreign
partner is entitled to a credit under section
33 for such partner’s share of the 1446
tax, and, except as provided in regulations,
such partner’s share of the 1446 tax paid
by the partnership is treated as distributed
to such partner on the last day of the tax-
ableyear for which such tax waspaid. The
credit under section 33 is applied against
the partner’s U.S. tax liability for the tax-
able year in which the partner includes
its allocable share of the partnership’'s
effectively connected income.

Treasury and the IRS issued Rev. Proc.
89-31 to provide guidance to partnerships
under section 1446, as amended by the
1988 Act. This revenue procedure made
Rev. Proc. 88-21 obsolete. In general,

Rev. Proc. 89-31 provides guidance con-
cerning the requirement to pay awithhold-
ing tax, the determination of whether a
partner is a foreign person, the calcula-
tion of partnership ECTI, the amount of
thewithholding tax, and the proceduresfor
reporting and paying over the 1446 tax.
The revenue procedure generally follows
the regime set forth in section 6655 for
estimated tax payments by corporations,
and requires a partnership to annualize its
ECTI and pay over the 1446 tax in quar-
terly installments. Further, the revenue
procedure provides special rules for pub-
licly traded partnerships and tiered part-
nership structures. A partnership subject
to section 1446 must continue to comply
with Rev. Proc. 89-31, as modified by
Rev. Proc. 92-66 (discussed below), un-
til the partnership’s first taxable year be-
ginning after the date these regulations are
issued in final form.

Section 7811(i)(6) of the 1989 Act
amended section 1446 in three respects.
First, the amendment provides that, ex-
cept as provided in regulations, a foreign
partner’'s share of the 1446 tax paid by a
partnership istreated as distributed to such
partner on the earlier of the day on which
such tax is paid by the partnership or the
last day of the partnership’s taxable year
for which such tax is paid. Second, the
amendment grants Treasury and the IRS
regulatory authority to apply the addition
to tax under section 6655 to a partnership
as if it were a corporation. Third, the
amendment clarifies that the applicable
percentage for a foreign corporate part-
ner is the highest rate of tax specified in
section 11(b)(1). The changes made by
the 1989 Act are effective for partnership
taxable years beginning after December
31, 1987, asiif originaly included as part
of the 1988 Act amendments.

In 1992, Treasury and the IRS issued
Rev. Proc. 92-66, which modified Rev.
Proc. 89-31 in three respects. First, Rev.
Proc. 92-66 provides that the applicable
percentage to be used by publicly traded
partnerships in calculating the 1446 tax is
the highest rate of tax imposed under sec-
tion 1, which at that time was 31 percent.
Second, the revenue procedure alows a
partnership to seek a refund from the IRS
in certain circumstances for amounts it
has paid under section 1446. Third, the
revenue procedure provides that a foreign
partnership subject to withholding under



section 1445(a) during ataxable year isal-
lowed to credit the amount withheld under
section 1445(a), to the extent such amount
is allocable to foreign partners, against its
liability to pay the 1446 tax for that year.

B. Sructure of the Proposed Regulations

In general, the proposed regulations
follow the approach in Rev. Proc. 89-31
for computing, paying over and reporting
the 1446 tax. The proposed regulationsare
set forth in six sections. Section 1.1446-1
contains rules regarding a partnership’s
requirement to pay a withholding tax, and
how a partnership should determine the
status of its partners (i.e., domestic or for-
eign, corporate or non-corporate). Section
1.1446-2 contains rules for calculating
partnership ECTI alocableto each foreign
partner. Section 1.1446-3 contains rules
pertaining to a partnership’s obligation to
pay the 1446 tax on an installment basis,
including guidance on calculating the
1446 tax, reporting and paying over the
1446 tax, and penalties for underpayment
of the 1446 tax. Section 1.1446-4 con-
tains specia rules applicable to publicly
traded partnerships. These rules generally
implement a withholding regime based
upon the distribution of effectively con-
nected income to foreign partners. These
regulations also permit publicly traded
partnerships to elect to withhold and pay
over the 1446 tax based upon the general
rules set forth in 881.1446-1 through
1.1446-3 (withholding based upon ECTI
alocable under section 704 to foreign
partners). Section 1.1446-5 contains rules
applicable to tiered partnership structures,
including rules for looking through cer-
tain upper-tier foreign partnerships to
determine the 1446 tax obligation of a
lower-tier partnership. Finally, §1.1446-6
contains the proposed effective date of the
regulations.

In addition to the proposed regulatory
amendments under section 1446, these
regulations also include proposed amend-
mentsto 881.871-10, 1.1443-1, 1.1461-1
through 1.1461-3, 1.1462-1, 1.1463-1,
301.6109-1, and 301.6721-1, to coordi-
nate the section 1446 withholding regime
with existing regulations.

C. Determining the Status and
Classification of Partners—81.1441-1

Section 1446 applies only to partner-
ships with ECTI allocable under section
704 to one or more foreign partners. Sec-
tion 1446(e) defines a foreign partner as
any partner who is not a United States per-
son. Section 7701(a)(30) defines a United
States person to include a citizen or resi-
dent of the United States, a domestic part-
nership, adomestic corporation, any estate
other than aforeign estate within the mean-
ing of section 7701(a)(31), and any trust if
a court within the United States is able to
exercise primary supervision over the ad-
ministration of the trust and one or more
United States persons have the authority
to control all substantial decisions of the
trust. Section 1446 and the legidative his-
tory are silent asto how a partnership isto
determine the domestic or foreign status of
its partners.

Rev. Proc. 89-31 contains rules for
determining whether a partner is aforeign
partner for purposes of section 1446. Un-
der the revenue procedure, a partnership
may determine apartner’ sstatusby relying
upon a certification of non-foreign status
provided by the partner, or by relying on
any other means. See Rev. Proc. 89-31,
§5.02 and 85.03.

In order to reduce the paperwork bur-
den imposed on taxpayers and avoid con-
flicting information, the proposed regula-
tions reflect an approach different from
the approach taken in Rev. Proc. 89-31
for determining whether a partner isafor-
eign partner. The proposed regulations
generaly require a partnership to comply
with the paperwork requirements used un-
der section 1441 to determine the status
(domestic or foreign) and the tax classifi-
cation (corporate or non-corporate) of its
partners. Under the proposed regulations,
a partnership should obtain either a Form
W-8BEN, “Certificate of Foreign Satus
of Beneficial Owner for U.S. Tax With-
holding,” Form W-8IMY, “Certificate of
Foreign Intermediary, Flow Through En-
tity, or Certain U.S. Branches for United
Sates Tax Withholding,” or Form W-9,
“Reguest for Taxpayer Identification Num-
ber and Certification,” from each of its
partners. Additionally, specia rules are
provided with respect to domestic and for-
eign trusts all or a portion of which are
treated as owned by a grantor or another

person under subpart E of subchapter J of
the Code. The documentation requirement
set forth in the proposed regulations will
allow a partnership required to withhold
under both section 1441 and section 1446
to receive one form instead of two from
each of its partners, and thus will reduce
the paperwork and recordkeeping burden
imposed upon partners and partnerships.
Further, the required documentation will
also serve to establish a uniform basis for
determining theforeign or non-foreign sta-
tus of partners and to reduce the instances
where a partnership receives inconsistent
documentation.

In the absence of a valid Form
W-8BEN, Form W-8IMY, or Form
W-9 from a partner (or upon the receipt
of a form that the partnership has actual
knowledge or reason to know is incorrect
or unreliable), the proposed regulations
contain a presumption that the partner is
a foreign person and that the partnership
must pay 1446 tax on ECTI allocable to
the partner. However, this presumption
does not apply, and the partnership shall
not be liable for 1446 tax with respect
to a partner, to the extent the partnership
relies on other means to ascertain the
non-foreign status of a partner, and the
partnership is correct in its determination
that such partner is a U.S. person. This
approach is similar to Rev. Proc. 89-31,
which permitted partnerships to rely on
other means to ascertain the non-foreign
status of a partner. See Rev. Proc. 89-31,
85.03. Under the proposed regulations,
when the presumption of foreign status
applies, the following rules apply for pur-
poses of determining the applicable rate
that will apply in computing the 1446
tax. If the partnership knows that the
partner is an individual and not an entity,
the partnership shall compute the 1446
tax with respect to such partner using the
highest rate in section 1. If the partnership
knows that the partner is an entity that is
a corporation under 8§301.7701-2(b)(8)
(included on the per se list of entities un-
der the entity classification regulations),
the partnership shall treat the partner as a
foreign corporation and compute the 1446
tax with respect to such partner using the
highest rate in section 11(b)(1). In al
other cases, including where the partner-
ship cannot reliably determine the status
of the partner, the proposed regulations



presume that the partner is either a corpo-
rate or non-corporate partner, based upon
whichever classification resultsin ahigher
1446 tax being due. This presumption
is necessary to prevent a partner from
obtaining a more favorable withholding
result than would have been achieved if the
partner complied with the documentation
requirements. The duration and validity of
the forms required for purposes of section
1446 is intended to be consistent with the
standards applicable when these forms are
submitted in the context of sections 1441,
1442, and 3406. These forms and their
instructions will be modified as necessary
to facilitate their use under section 1446.

D. Determining a Foreign Partner’s
Allocable Share of Partnership
ECTI—81.1446-2

The proposed regulations contain rules
for computing partnership ECTI allocable
to foreign partners. Consistent with Rev.
Proc. 89-31, the partnership determinesits
ECTI alocable to a foreign partner using
an aggregate approach. The partnership
first determines the effectively connected
partnership items allocable to each of the
partnership’ sforeign partners. Partnership
ECTI alocableto all foreign partners then
is computed by combining al of the for-
eign partners' allocable shares of partner-
ship ECTI.

The proposed regulations also provide
guidance concerning capital losses, sus-
pended losses, and loss carryovers and
carrybacks when determining a foreign
partner’s allocable share of partnership
ECTI. The proposed regulations permit
capital losses allocableto aforeign partner
to offset such partner's allocable share
of capital gains consistent with section
1211(a). Solely for purposes of section
1446, the proposed regulations do not
permit the partnership to consider section
1211(b), which permits an individua to
use capital lossesin excess of capital gains
to the extent of $3,000 per taxable year.
Further, the proposed regulations do not
permit the partnership to take into account
in determining a foreign partner’s alloca-
ble share of partnership ECTI any losses
of a partner that are carried over or back
or are suspended.

A number of issues arise under section
1446 where the partnership has cancella-
tion of indebtedness income under section

61(a)(12), including difficulties arising
because the exclusion of cancellation
of indebtedness income under section
108 is applied at the partner level rather
than at the partnership level. See section
108(d)(6). These proposed regulations
do not specificaly address the treatment
of cancellation of indebtedness income
of a partnership under section 1446.
Comments are requested concerning the
appropriate treatment under section 1446
of such income alocable to a foreign
partner.

E. Calculating, Paying Over, and
Reporting the 1446 Tax—81.1446-3

Section 1446(f)(2) provides that the
Secretary shall prescribe such regula
tions as may be necessary to carry out
the purposes of section 1446, including
regulations providing (1) that, for pur-
poses of section 6655, the withholding
tax imposed under section 1446 be treated
as a tax imposed by section 11 and any
partnership required to pay such tax be
treated as a corporation, and (2) appropri-
ate adjustments in applying section 6655
with respect to such withholding. Section
6655 generally requires a corporation to
make estimated tax payments throughout
its taxable year, and determines an addi-
tion to tax for any underpayment of the
required installments.

Rev. Proc. 89-31 generaly requires
a partnership, other than a publicly traded
partnership, to determine its ECTI alloca
ble to foreign partners, and, ultimately, its
1446 tax obligation, by annualizing its ef-
fectively connected items under one of the
three options generally available to corpo-
rations under section 6655 when paying
estimated taxes. As an adternative, Rev.
Proc. 89-31 permits a partnership to de-
termine its 1446 tax obligation based upon
a safe harbor. Under both the safe harbor
and the annualization methods, a partner-
ship must pay the 1446 tax on an install-
ment basis.

The proposed regulations adopt, with
some modifications, the estimated tax pay-
ment rules set forth in section 6655, in-
cluding the imposition of an addition to
tax for an underpayment of the 1446 tax.
Consistent with Rev. Proc. 89-31, the
proposed regulations require a partnership

to pay its 1446 tax obligation on an in-
stallment basis, and pay its 1446 tax ei-
ther based upon annualizing its income or
based upon a safe harbor. The proposed
regulations broaden the approaches avail-
able in Rev. Proc. 89-31 in certain cir-
cumstances. Under the proposed regula-
tions, a partnership that chooses to annu-
alize its income may use certain methods
in section 6655 that address the seasonal-
ity of income earned by a partnership. See
section 6655(€). Further, the proposed reg-
ulations modify the safe harbor set forth
in Rev. Proc. 89-31 so that a partner-
ship does not need to havefiled Form 1065,
“U.S. Return of Partnership Income,” and
Form 8804, “Annual Return for Partner-
ship Withholding Tax (Section 1446),” at
the time it makes an installment payment.
Instead, it is sufficient if the partnership
timely files these forms (taking into ac-
count extensions).

F. Soecial Rule for Tiered Trust or Estate
Sructures—81.1446-3(d)(2)(iii)

Treasury and the IRS are concerned
about the potential abuse of tiered trust
structures to claim inappropriate refunds
of the 1446 tax, to avoid reporting by a
beneficiary of ECTI earned by a partner-
ship, or to avoid section 1446 entirely.
Existing provisions contemplate that enti-
tlement to a credit or refund of any section
1446 withholding tax follows the liability
for tax. Section 1446(d) providesthat each
foreign partner of a partnership shal be
allowed a credit under section 33 for such
partner's share of the 1446 tax paid by
the partnership. A foreign partner’s share
of any 1446 tax paid by the partnership
is treated as distributed to the partner by
such partnership. Section 1462 provides
that income on which any tax is required
to be withheld at the source under chapter
3 of the Code, including section 1446,
shall be included in the return of the re-
cipient of such income, and any amount
of tax so withheld may be credited against
the amount of income tax as computed in
such return. The regulations under section
1462 explain that an amount withheld on
a payment to a fiduciary, partnership, or
intermediary is deemed to have been paid
by the taxpayer ultimately liable for the
tax upon such income. See §1.1462-1(b).
Sections 702(b), 652(b), and 662(b) en-
sure that the character of income (e.g.,



income that is effectively connected in-
come) of a partnership allocated to a trust
(whether domestic or foreign) is preserved
in the hands of a beneficiary (see Rev.
Rul. 85-60, 1985-1 C.B. 187).

The proposed regulations include clar-
ification of the regulations under section
1462 to coordinate with section 1446(d) to
provide that aforeign trust’s or estate’ s al-
locable share of ECTI is deemed to have
been paid by the taxpayer ultimately liable
for tax upon such income. In the case of
a foreign grantor trust, the taxpayer ulti-
mately liable for the tax upon such income
is the grantor of such trust.

Further, 81.1446-3 of the proposed reg-
ulations includes two rules and several ex-
amples pertaining to tiered trust or estate
structures. Therulesareintended to match
the credit claimed under section 33 with
the taxpayer that reports and pays tax on
the ECTI upon which the credit is based.
The first rule applies where aforeign trust
or estate is a partner in a partnership re-
quired to pay the 1446 tax and the benefi-
ciary of the foreign trust or estate is either
another foreign trust (with a foreign per-
son as a beneficiary of such trust) or afor-
eign person. In such a circumstance, the
proposed regulations provide that the for-
eigntrust or estate isonly entitled to claim
the portion of the credit under section 33
that corresponds to the portion of the as-
sociated effectively connected income on
which it bears the tax liability.

The second rule addresses the use of a
domestic trust. The second rule applies
where a partnership knows or has reason
to know that aforeign person that isthe ul-
timate beneficial owner of the effectively
connected income holds its interest in the
partnership through a domestic trust, and
such domestic trust was formed or availed
of with aprincipa purpose of avoiding the
1446 tax. The use of a domestic trust in
atiered trust structure may have a princi-
pal purpose of avoiding the 1446 tax even
though the tax avoidance purpose is out-
weighed by other purposes when taken to-
gether. Where applicable, this rule alows
the IRS to impose the 1446 tax obligation
on such partnership as if each domestic
trust in the chain is aforeign trust.

G. Publicly Traded
Partnerships—81.14464

Section 1446(f)(1) provides that the
Secretary shall prescribe regulations to
apply section 1446 in the case of publicly
traded partnerships. Inthisregard, the leg-
idative history to section 1446 specifically
notes that special rules may be necessary
in identifying a publicly traded partner-
ship’s partners as U.S. or foreign. See
H.R. Rep. No. 100-795, 100" Cong., 2d
Sess. 291 (1988); S. Rep. No. 100445,
100" Cong., 2d Sess. 305 (1988).

Rev. Proc. 89-31 provides special rules
for publicly traded partnerships. Under
Rev. Proc. 89-31, theterm publicly traded
partnership means aregularly traded part-
nership within the meaning of the regu-
lations under section 1445(e)(1), but not
a publicly traded partnership treated as a
corporation under the general rules of sec-
tion 7704(a). Generaly, publicly traded
partnerships with effectively connected in-
come, gain or loss are required to withhold
based upon distributions made to foreign
partners. Rev. Proc. 92-66 modified the
applicable percentage for withholding on
distributions to the highest rate of tax im-
posed under section 1, and applied that per-
centage to both corporate and non-corpo-
rate partners.

Under Rev. Proc. 89-31, a publicly
traded partnership generally determines
the tax status of its partners by receiving
either a certificate of non-foreign status,
a Form W-8, or a Form W-9 from its
partners, or by relying on other means.
Further, nominees that hold interests in
a publicly traded partnership on behalf
of one or more foreign partners may
be responsible for the 1446 tax liability
for foreign partners under certain cir-
cumstances. Finaly, Rev. Proc. 89-31
permits publicly traded partnerships to
elect to apply the genera rules that de-
termine the 1446 tax based on a foreign
partner's alocable share of partnership
ECTI rather than on distributions to for-
eign partners. Under Rev. Proc. 89-31,
the publicly traded partnership makes this
election by complying with the payment
and reporting requirements of the general
rules and attaching a statement to its an-
nual return of withholding tax indicating
that the election is being made.

The proposed regulations modify sev-
era of the rules for publicly traded part-
nerships set forth in Rev. Proc. 89-31.
First, the proposed regul ations define pub-
licly traded partnership solely by refer-
enceto the definition in section 7704. Sec-
ond, the proposed regulations provide that
the documentation requirements and pre-
sumptions of §1.1446-1 apply to publicly
traded partnerships, thereby requiring such
partnerships to obtain a Form W—-8BEN,
Form W-8IMY, or Form W-9 from each
of their partners if they do not rely on
other meansto determine the status of their
partners. Third, the proposed regulations
provide that the applicable percentage for
withholding on distributions is the rate ap-
plicable under section 1446(b).

Comments are requested as to whether
the special rules applicable to publicly
traded partnerships should be extended to
other partnerships. Specifically, Treasury
and the IRS are considering whether these
special rules should apply to partnerships
that make an election under section 775 of
the Code or partnerships with a specified
minimum number of partners.

H. Tiered Partnership
Sructures—81.1446-5

Specia concerns arise when a foreign
partnership (upper-tier partnership) is a
partner in a second partnership (lower-tier
partnership) that is subject to section
1446. Section 1446(f) provides the Secre-
tary with regulatory authority to prescribe
rules necessary to carry out the purposes
of the section. The legidlative history to
section 1446 notes that in the context of
tiered partnership structures, “rules may
be necessary to prevent the imposition of
more tax than will be properly due (for
example, rules to prevent the tax from
being imposed on more than one partner-
ship and rules to determine the applicable
percentages).” H.R. Rep. No. 100-795,
100" Cong., 2d Sess. 291 (1988); S. Rep.
No. 100-445, 100" Cong., 2d Sess. 305
(1988).

Rev. Proc. 89-31 employs an entity
approach in computing the 1446 tax obli-
gation of a partnership that has a foreign
partnership as one of its partners. Under
the entity approach, a lower-tier partner-
ship must pay a 1446 tax at the highest rate



in section 1 on an upper-tier foreign part-
nership’s allocable share of ECTI, regard-
less of the composition of the upper-tier
partnership. Rev. Proc. 89-31 provides
the upper-tier partnership acredit for apor-
tion of the 1446 tax paid by the lower-tier
partnership to avoid multiple application
of the 1446 tax. This approach may result
in a partnership paying a 1446 tax that is
greater in amount than would have been
required if the partners of the upper-tier
partnership had been direct partners of the
lower-tier partnership, for example, where
some of the partners of the upper-tier part-
nership are U.S. persons.

The proposed regulations modify the
rulesin Rev. Proc. 89-31 with respect to
certain tiered partnership structures to ad-
dress this situation. The proposed regu-
lations provide that if a partner in a part-
nership that is required to pay the 1446
tax is a foreign partnership, it may sub-
mit a completed Form W-8IMY to the
lower-tier partnership. If the upper-tier
foreign partnership completes and submits
Form W-8IMY to the lower-tier partner-
ship, and passes along the Form W—-8BEN,
Form W-8IMY, or Form W-9 it received
for someor al of itspartners, aswell asin-
formation describing how effectively con-
nected items are allocated among its part-
ners, the lower-tier partnership shall look
through the upper-tier partnership to the
partners of the upper-tier partnership (to
the extent that it has received the appro-
priate documentation and allocation infor-
mation and can reliably associate the allo-
cation of its effectively connected items to
the partners of the upper-tier partnership)
todetermineits 1446 tax obligation. Tothe
extent the lower-tier partnership receives a
valid Form W-8IMY from the upper-tier
partnership but cannot reliably associate
the upper-tier partnership’ sallocable share
of effectively connected partnership items
with a withholding certificate for each of
the upper-tier partnership’s partners, the
lower-tier partnership shall withhold at the
higher of the applicable percentagesin sec-
tion 1446(b).

Therefore, in appropriate circum-
stances, the lower-tier partnership may
determine its 1446 tax obligation based
on the status of its indirect partners. This
approach generaly is consistent with the
paperwork requirements under section
1441 applicable to a nonwithholding for-
eign partnership and will ensure that the

1446 tax paid by the partnership more
closely approximates the actual tax liabil-
ity of the beneficial owner of the income
in the case of a tiered partnership struc-
ture. An upper-tier foreign partnership
with foreign partners remains obligated
to file and report with respect to its 1446
tax obligation. Accordingly, the upper-tier
partnership must comply with the general
rules of section 1446, including requiring
payment in installments, and reporting
and passing along the credit under section
33 to its partners, which in these situa-
tions will also include the tax paid at the
lower-tier partnership level.

Comments are requested on the general
approach taken in these proposed regula-
tions for situations involving two or more
tiers of partnerships. Further, comments
are requested as to the desirability and ad-
ministrability of an alternative approach
that allows a domestic upper-tier partner-
ship with foreign partners to elect to pass
information regarding its partners to the
lower-tier partnership and have the lower-
tier partnership pay the 1446 tax based
upon the composition of the partners of the
upper-tier partnership.

I. Withholding in Excess of Partner’s
Actual Tax Liability

Since the enactment of section 1446,
Treasury and the IRS have received and
considered severa comments regarding
the potential for section 1446 to require a
partnership to pay a withholding tax in an
amount that exceeds a foreign partner’'s
actual tax liability for ataxable year. This
situation may occur for several reasons,
including that: (1) section 1446 does not
take into account a partner’s losses from
outside the partnership during the year,
or a partner’s loss carryovers, and (2)
section 1446 requires withholding at the
maximum statutory rates generally appli-
cable to a foreign partner with effectively
connected income. Section 1446 does not
contain provisions for reducing or elimi-
nating the general withholding obligation
like the provisions contained in section
1445 (which impose a withholding tax in
the case of the disposition of an interest in
United States real property). See section
1445(c). Rev. Proc. 89-31 provides that
section 1446 applies instead of section
1445(e)(1) where the two sections over-
lap, and, accordingly, partnerships owning

U.S. rea property are not permitted to
reduce withholding on gains from the
disposition of such property through the
use of the procedures available under sec-
tion 1445. See also §8.01 of Rev. Proc.
2000-35, 2000-2 C.B. 211.

Treasury and the IRS considered com-
ments regarding alternative approaches for
adjusting the withholding tax obligation
under section 1446 to more closely ap-
proximate a foreign partner’s actual U.S.
tax liability. These proposed regulations
contain provisions aimed at mitigating
the potential for withholding in excess of
the partner’s actua tax liability (see eg.,
§1.1446-5). These proposed regulations
do not contain other provisions that have
been suggested because, among other
reasons, of concerns regarding the admin-
istrability of such approaches. Comments
are requested with respect to approaches
that would permit an adjustment to the
amount of 1446 tax obligation that are
consistent with the statute and legislative
history and administrable by partner-
ships, partners and the IRS. In particular,
comments are requested on whether the
rules coordinating sections 1445 and 1446
should be modified to address these con-
cerns.

J. Effective Date

Theseregulations are proposed to apply
to partnership taxable years beginning af-
ter the date these regulations are published
as fina regulations in the Federal Regis
ter.

Effect on Other Documents

The following publications will be ob-
solete for partnership taxable years begin-
ning after the date these regulations are
published as fina regulations in the Fed-
eral Register:

Rev. Proc. 89-31, 1989-1 C.B. 895

Rev. Proc. 92-66, 19922 C.B. 428

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866. It aso has been deter-
mined that section 533(b) of the Admin-
istrative Procedures Act (5 U.S.C. chap-
ter 5) does not apply to these regulations.



With respect to the collections of informa-
tion contained in 81.871-10, §1.1446-1
(pertaining to domestic grantor trusts), and
§1.1446-3 (pertaining to foreign trusts), it
is hereby certified that these collections of
information will not have asignificant eco-
nomic impact on a substantial number of
small entities. This certification is based
upon the fact that only limited small enti-
ties are impacted by these collections and
the burden associated with such collections
is.5 hours. With respect to the collections
of information in §81.1446-3 (pertaining
to a partnership required to notify its for-
eign partners of an installment payment
of 1446 tax paid on behalf of such part-
ner) and 1.1446-4, it is hereby certified
that these sections will not impose a sig-
nificant economic impact on a substantial
number of small entities. Thiscertification
is based upon the fact that while approx-
imately 15,000 small entities will be im-
pacted by these sections, the estimated an-
nual burden associated with these sections
isonly .5 hours per respondent. Moreover,
the information collection in §1.1446-4 is
voluntary. Therefore, a Regulatory Flexi-
bility Analysis under the Regulatory Flex-
ibility Act (5 U.S.C. chapter 6) is not re-
quired. Pursuant to section 7805(f) of the
Code, this notice of proposed rulemaking
will be submitted to the Chief Counsel for
Advocacy of the Small Business Adminis-
tration for comment on itsimpact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments (a
signed original and eight (8) copies) that
are submitted timely to the IRS. Alter-
natively, taxpayers may submit comments
electronically directly to the IRS Internet
Site at wwwi.irs.goviregs. All comments
will be available for public inspection and
copying. The Treasury Department and
IRS request comments on the clarity of the
proposed regulations and how they may be
made easier to understand.

A public hearing has been scheduled
for December 4, 2003, beginning at 10
am. in the IRS Auditorium of the Inter-
nal Revenue Building, 1111 Constitution
Avenue, NW, Washington, DC. All visi-
tors must come to the Constitution Avenue
entrance and present photo identification

to enter the building. Because of access
restrictions, visitors will not be admitted
beyond the immediate entrance area more
than 30 minutes before the hearing starts.
For information about having your name
placed on the building access list to attend
the hearing, see the “FOR FURTHER IN-
FORMATION CONTACT” section of this
preamble.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing. Persons who wish to
present oral comments at the hearing must
submit el ectronic or written comments and
an outline of the topicsto be discussed and
thetimeto be devoted to each topic (signed
origina and eight (8) copies) by Novem-
ber 13, 2003. A period of 10 minutes
will be allotted to each person for making
comments. An agenda showing the sched-
ule of speakers will be prepared after the
deadline for receiving outlines has passed.
Copies of the agendawill be available free
of charge at the hearing.

Drafting Infor mation

The principal author of these proposed
regulationsis David J. Sotos, Office of the
Associate Chief Counsel (International).
However, other personnel from the Trea-
sury Department and IRS participated in
their development.

* % % * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 301
are proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§1.1446-3 also issued under 26 U.S.C.
1446(f).

§1.1446-4 also issued under 26 U.S.C.
1446(f).* * *

Par. 2. In §1.871-10, paragraph (d)(3)
is amended by adding a sentence at the
end of that paragraph, and paragraph (e) is
amended by revising the first sentence to
read as follows:

§1.871-10 Election to treat real property
income as effectively connected with U.S.
business.

* x * % %

(d) * Kk

(3) Election by partnership. * * * If
the nonresident alien or foreign corpora-
tion makes an election, such person must
provide the partnership a Form W—-8BEN,
“Certificate of Foreign Status of Beneficial
Owner for U.S. Withholding,” and must in-
dicate that the nonresident alien or foreign
corporation has made the election under
this section to treat real property income
as effectively connected income.

(e) Effective date. This section shall ap-
ply for taxable years beginning after De-
cember 31, 1966, except the last sentence
of paragraph (d)(3) shall apply to partner-
ship taxable years beginning after the date
these regulationsare published asfinal reg-
ulations in the Federal Register.* * *

Par. 3. In 81.1443-1 is amended by:

1. Revising the first sentence of para-
graph (@) and adding a sentence at the end
of the paragraph.

2. Revising paragraph (c)(1).

The revision and additions read as fol-
lows:

§1.1443-1 Foreign tax-exempt
organizations.

(a) Income includible in computing un-
related business taxable income. In the
case of a foreign organization that is de-
scribed in section 501(c), amounts paid
or effectively connected taxable income
alocable to the organization that are in-
cludible under section 512 in computing
the organization’s unrelated business tax-
ableincome are subject to withholding un-
der §81.1441-1, 1.1441-4, 1.1441-6, and
1.1446-1 through 1.1446-5, in the same
manner as payments or allocations of ef-
fectively connected taxable income of the
same amountsto any foreign person that is
not atax-exempt organization.* ** Seealso
§1.1446-3(c)(3).

* * % % %

(C * K %

(1) In general. This section applies to
payments made after December 31, 2000,
except that the references in paragraph (a)
of this section to effectively connected tax-
able income and withholding under sec-
tion 1446 shall apply to partnership taxable



years beginning after the date these regula-
tions are published as final regulations in
the Federal Register.

* %k * % %

Par. 4. Sections 1.1446-0 through
1.1446-6 are added to read as follows.

§1.1446-0 Table of contents This section
lists the captions contained in §81.1446-1
through 1.1446-6.

§1.1446-1 Withholding tax on foreign
partners' share of effectively connected
taxable income.

(a) In general.

(b) Steps in determining 1446 tax obliga-
tion.

(c) Determining whether a partnership has
aforeign partner.

(1) In general.

(2) Forms W-8BEN, W-8IMY, and W-9.
(i) In general.

(ii) Effect of Forms W—8BEN, W-8IMY,
W-9, and statement.

(iii) Requirements for certificates to be
valid.

(A) When period of validity expires.

(B) Required information for Forms
W-8BEN and W-8IMY.

(iv) Partner must provide new withholding
certificate when there is a change in cir-
cumstances.

(v) Partnership must retain withholding
certificates.

(3) Presumption of foreign status in ab-
sence of valid Form W-8BEN, Form
W-8IMY, Form W-9, or statement.

(4) Consequences when partnership knows
or hasreason to know that Form W—-8BEN,
Form W-8IMY, or Form W-9 isincorrect
or unreliable and does not withhold.

§1.1446-2 Determining a partnership’s
effectively connected taxable income
allocable to foreign partners under
section 704.

(a) In general.

(b) Computation.

(1) In general.

(2) Income and gain rules.

(i) Application of the principles of section
864.

(ii) Income treated as effectively con-
nected.

(iii) Exempt income.

(3) Deduction and losses.

(i) Oil and gas interests.

(ii) Charitable contributions.

(iii) Net operating losses and other sus-
pended or carried losses.

(iv) Interest deductions.

(v) Limitation on capital losses.

(vi) Other deductions.

(vii) Limitations on deductions.

(4) Other rules.

(i) Exclusion of items allocated to U.S.
partners.

(i1) Partnership credits.

(5) Examples.

§1.1446-3 Time and manner of
calculating and paying over the 1446 tax.

(a) In general.

(1) Calculating 1446 tax.

(2) Applicable percentage.

(b) Installment payments.

(2) In general.

(2) Cdlculation.

(i) General application of the principles of
section 6655.

(i1) Annualization methods.

(iii) Partner’s estimated tax payments.

(iv) Partner whose interest terminates dur-
ing the partnership’s taxable year.

(v) Exceptions and modificationsto the ap-
plication of the principles under section
6655.

(A) Inapplicability of specia rules for
large corporations.

(B) Inapplicability of specia rules regard-
ing early refunds.

(C) Period of underpayment.

(D) Other taxes.

(E) 1446 tax treated as tax under section
11.

(F) Prior year tax safe harbor.

(3) 1446 tax safe harbor.

(i) In general.

(i) Permission to change to standard annu-
alization method.

(c) Coordination with other withholding
rules.

(1) Fixed or determinable, annual or peri-
odical income.

(2) Redl property gains.

(i) Domestic partnerships.

(i) Foreign partnerships.

(3) Coordination with section 1443.

(d) Reporting and crediting the 1446 tax.
(1) Reporting 1446 tax.

() Reporting of installment tax payments,
installment tax payment due dates, and no-
tification to partnersof installment tax pay-
ments.

(i) Payment due dates.

(iii) Annual return and notification to part-
ners.

(iv) Information provided to beneficiaries
of foreign trusts and estates.

(v) Attachments required of foreign trusts
and estates.

(vi) Attachments required of beneficiaries
of foreign trusts and estates.

(vii) Information provided to beneficia-
ries of foreign trusts and estates that are
partnersin certain publicly traded partner-
ships.

(2) Crediting 1446 tax against a partner’s
U.S. tax liability.

(i) In general.

(i1) Substantiation for purposes of claiming
the credit under section 33.

(iii) Tiered structures including trusts or
estates.

(A) Foreign estates and trusts.

(B) Use of domestic trusts to circumvent
section 1446.

(iv) Refunds to withholding agent.

(v) 1446 tax treated as cash distribution to
partners.

(vi) Examples.

(e) Liability of partnership for failure to
withhold.

(1) In general.

(2) Proof that tax liability has been satis-
fied.

(3) Liability for interest and penalties.

(f) Effect of withholding on partner.

81.1446-4 Publicly traded partnerships.

(a) In general.

(b) Definitions.

(2) Publicly traded partnership.

(2) Applicable percentage.

(3) Nominee.

(4) Qualified notice.

(c) Time and manner of payment.

(d) Rules for designation of nominees to
withhold tax under section 1446.

(e) Determining foreign status of partners.
(2) In genera.

(2) Presumptions regarding payee’s status
in absence of documentation.

(f) Distributions subject to withholding.
(1) In general.

(2) In-kind distributions.

(3) Ordering rule relating to distributions.
(4) Coordination with section 1445,

(9) Election to withhold based upon ECTI
allocable to foreign partners instead of
withholding on distributions.



§1.1446-5 Tiered partnership structures.

(@) In general.

(b) Reporting requirements.

(1) In general.

(2) Publicly traded partnerships.

(c) Look through rules for foreign upper-
tier partnerships.

(d) Examples.

81.1446-6 Effective date.

§1.1446-1 Withholding tax on foreign
partners' share of effectively connected
taxable income.

(a) In general. If adomestic or foreign
partnership has effectively connected tax-
ableincome as computed under §1.1446-2
(ECTI), for any partnership tax year, and
any portion of such taxableincomeisallo-
cable under section 704 to a foreign part-
ner, then the partnership must pay a with-
holding tax under section 1446 (1446 tax)
at the time and in the manner set forth
in this section and 8§81.1446-2 through
1.1446-5.

(b) Steps in determining 1446 tax
obligation. In general, a partnership de-
termines its 1446 tax as follows. The
partnership determines whether it has
any foreign partners in accordance with
paragraph (c) of this section. If the part-
nership does not have any foreign partners
(including any person presumed to be
foreign under paragraph (c) of this section
and any domestic trust treated as foreign
under 8§1.1446-3(d)) during its taxable
year, it generally will not have a 1446 tax
obligation. If the partnership has one or
more foreign partners, it then determines
under 81.1446-2 whether it has ECTI any
portion of which is allocable to one or
more of the foreign partners. If the part-
nership has ECTI allocable to one or more
of its foreign partners, the partnership
computesits 1446 tax, pays over 1446 tax,
and reports the amount paid in accordance
with the rules in 81.1446-3. For specid
rules applicable to publicly traded part-
nerships, see §1.1446-4. For specia rules
applicable to tiered partnership structures,
see §1.1446-5.

(c) Determining whether a partnership
has a foreign partner—(1) In general. Ex-
cept as otherwise provided in §1.1446-3,
only a partnership that has at least one for-
eign partner during the partnership’s tax-
able year can have a1446 tax liability. The

term foreign partner means any partner of
the partnership who is not a U.S. person
within the meaning of section 7701(a)(30).
Thus, a partner of the partnership isafor-
eign partner if the partner is a nonresident
alien individual, foreign partnership, for-
eign corporation, foreign estate or trust,
as those terms are defined under section
7701 and the regulations thereunder, or a
foreign government within the meaning of
section 892 and the regulations thereun-
der. For purposes of this section, a part-
ner that is treated as a U.S. person for all
income tax purposes (by €election or oth-
erwise, see e.g., sections 953(d), 1504(d))
will not be aforeign partner, provided the
partner has provided the partnership avalid
Form W-9, “Request for Taxpayer Identi-
fication Number and Certification,” or if
the partnership uses other means to deter-
mine that the partner is not a foreign part-
ner (see paragraph (c)(3) of this section).
A partner that is treated as a U.S. person
only for certain specified purposesis con-
sidered a foreign partner for purposes of
section 1446, and a partnership must pay
a withholding tax on the portion of ECTI
allocable to that partner. For example, a
partnership must generally pay 1446 tax on
ECTI alocableto aforeign corporate part-
ner that has made an election under section
897(i).

(2) Forms W-8BEN, W-8IMY, and
W-9—(i) In general. Except as other-
wise provided in this paragraph (c)(2)
or paragraph (c)(3) of this section, a
partnership must determine whether a
partner is a foreign partner, and the part-
ner's tax classification (e.g., corporate
or non-corporate), by obtaining from the
partner a Form W-8BEN, “Certificate of
Foreign Satus of Beneficial Owner for
United States Tax Withholding,” Form
W-8IMY, “Certificate of Foreign Inter-
mediary, Flow-Through Entity, or Certain
U.S. Branches for United States Tax With-
holding,” or a Form W-9, as applicable.
Specifically, a foreign partner that is a
nonresident alien individual, a foreign
estate or trust (other than a grantor trust
described in this paragraph (c)(2)), a for-
eign corporation, or a foreign government
should provide a valid Form W-8BEN.
A partner that is a foreign partnership
should provide a valid Form W-8IMY. A
partner that is a U.S. person (other than a
grantor trust described in this paragraph
(©)(2)), including a domestic partnership,

should provide a valid Form W-9. An
entity that is disregarded as an entity sep-
arate from its owner under §301.7701-3
of this chapter may not submit a Form
W-8BEN, W-8IMY, or Form W-9. See
§8301.7701-1 through 301.7701-3 of this
chapter for determining the U.S. Federa
tax classification of apartner. Tothe extent
that a grantor or another person is treated
asthe owner of any portion of atrust under
subpart E of subchapter J of the Internal
Revenue Code, such trust shall not pro-
vide aForm W—8BEN or Form W-9 to the
partnership, except to the extent that such
trust is providing documentation on behalf
of the grantor or other person treated as
the owner of a portion of such trust as re-
quired by this paragraph (c)(2). Instead, if
such trust is a foreign trust, the trust shall
submit Form W-8IMY to the partnership
identifying itself as a grantor trust and
shall provide such documentation (e.g.,
Forms W—8BEN, W-8IMY, or W-9) and
information pertaining to its owner(s) to
the partnership that permitsthe partnership
to reliably associate (within the meaning
of 81.1441-1(b)(2)(vii)) such portion of
the trust’s alocable share of partnership
ECTI with the grantor or other person that
is the owner of such portion of the trust.
If such trust is a domestic trust, the trust
shall furnish the partnership a statement
under penalty of perjury that thetrustis, in
whole or in part, agrantor trust and identi-
fying that portion of thetrust that istreated
as owned by a grantor or another person
under subpart E of subchapter J of the In-
ternal Revenue Code. The trust shall also
provide such documentation and infor-
mation (e.g., Forms W-8BEN, W-8IMY,
or W-9) pertaining to its owner(s) to the
partnership that permits the partnership
to reliably associate such portion of the
trust’ s allocable share of partnership ECTI
with the grantor or other person that is
the owner of such portion of the trust.
With respect to nominees, only nominees
described in 81.1446-4(b)(3) holding
interests in publicly traded partnerships
subject to 81.1446—4 may submit a Form
W-9. See §1.1446-4 for additional docu-
mentation that may be submitted by such
a nominee. In al other cases where a
nominee holds an interest in a partnership,
the beneficial owner of the partnership
interest, not the nominee, shall submit
Form W-8BEN, Form W-8IMY, or Form
W-9. A partnership that has obtained a



valid Form W—8BEN, Form W-8IMY, or
Form W-9 from a partner, nominee, or
beneficial owner prior to the due date for
paying any 1446 tax may rely on it to the
extent provided in this paragraph (c)(2).
(i) Effect of Forms W-8BEN, W-8IMY,
W-9, and Satement. In genera, for
purposes of this section, a partnership
may rely on a valid Form W-8BEN,
Form W-8IMY, Form W-9, statement de-
scribed in §1.1446-4(¢e)(1), or statement
described in this paragraph (c)(2) from
a partner, nominee, beneficial owner, or
grantor trust to determine whether that
person, beneficial owner, or the owner of
a grantor trust, is a domestic or foreign
partner or anominee, and if such personis
aforeign partner, to determine whether or
not such person is a corporation for U.S.
tax purposes. To the extent a partnership
receives a Form W-8IMY from a foreign
grantor trust or a statement described in
this paragraph (c)(2) from a domestic
grantor trust, but does not receive a Form
W-8BEN, Form W-8IMY, or Form W-9
identifying such grantor or other person,
the rules of paragraph (c)(3) of thissection
shall apply. Further, a partnership may not
rely on aForm W-8BEN, Form W-8IMY,
Form W-9, or statement described in
§1.1446-4(e)(1) or this paragraph (c)(2),
and such form or statement is therefore
not valid, if the partnership has actual
knowledge or has reason to know that any
information on the withholding certificate
or statement isincorrect or unreliable and,
if based on such knowledge or reason
to know, it should pay a 1446 tax in an
amount greater than would be the caseiif it
relied on the information or certifications.
A partnership has reason to know that
information on a withholding certificate
or statement is incorrect or unreliable if
its knowledge of relevant facts or state-
ments contained on the form or other
documentation is such that a reasonably
prudent person in the position of the with-
holding agent would question the claims
made.  See 881.1441-1(e)(4)(viii) and
1.1441—-7(b)(1) and (2). If the partnership
does not know or have reason to know that
a Form W-8BEN, Form W-8IMY, Form
W-9, or statement received from a partner,
nominee, beneficial owner, or grantor trust
contains incorrect or unreliable informa-
tion, but it subsequently determines that
it does contain incorrect or unreliable in-
formation, and, based on such knowledge

the partnership should pay 1446 tax in an
amount greater than would be the case if
it relied on the information or certifica-
tion, the partnership will not be subject
to penalties for its failure to pay the 1446
tax in reliance on such form or statement
for any installment payment date prior to
the date that the determination is made.
See §81.1446-1(c)(4) and 1.1446-3 con-
cerning penalties for failure to pay the
withholding tax when a partnership knows
or has reason to know that the form or
statement isincorrect or unreliable.

(i) Regquirements for certificates to
be valid. Except as otherwise provided
in this paragraph (c), for purposes of this
section, the validity of a Form W-9 shall
be determined under section 3406 and
831.3406(h)-3(e) of this chapter which
establish when such form may be reason-
ably relied upon. A Form W-8BEN, or
Form W-8IMY is only valid for purposes
of this section if its validity period has not
expired, the partner submitting the form
has signed it under penalties of perjury,
and it contains al the required informa-
tion.

(A) When period of validity expires. For
purposes of this section, a Form W—8BEN
or W=8IMY submitted by a partner shall
be valid until the end of the period of
validity determined for such form under
§1.1441-1(e). With respect to a foreign
partnership submitting Form W-8IMY, the
period of validity of such form shal be
determined under 81.1441-1(e) as if such
foreign partnership submitted the form re-
quired of a nonwithholding foreign part-
nership. See §81.1441-1(¢e)(4)(ii).

(B) Required information for Forms
W-8BEN and W-8IMY. Forms W—-8BEN
and W-8IMY submitted under this sec-
tion must contain the partner's name,
permanent address and Taxpayer |dentifi-
cation Number (TIN), the country under
the laws of which the partner is formed,
incorporated or governed (if the person
is not an individual), the classification of
the partner for U.S. federal tax purposes
(e.g., partnership, corporation), and any
other information required to be submit-
ted by the forms or instructions to Form
W-8BEN or Form W-8IMY, as applica-
ble.

(iv) Partner must provide new with-
holding certificate when there is a change
in circumstances.  The principles of
81.1441-1(e)(4)(ii)(D) shall apply when

a change in circumstances has occurred
(including situations where the status of
a U.S. person changes) that requires a
partner to provide a new withholding cer-
tificate.

(v) Partnership must retain withholding
certificates. A partnership or nomineewho
has responsibility for paying the withhol d-
ing tax under this section or §1.1446-4,
must retain each withholding certificate
and other documentation received from
its direct and indirect partners (including
nominees) for aslong asit may berelevant
to the determination of the withholding
agent’s tax liability under section 1461
and the regulations thereunder.

(3) Presumption of foreign status in
absence of valid Form W=8BEN, Form
W=8IMY, Form W-9, or statement. Ex-
cept as otherwise provided in this para-
graph (c)(3), a partnership that does not
receive a valid Form W-8BEN, Form
W=8IMY, Form W-9, statement described
in 81.1446-4(e)(1), or statement required
by paragraph (c)(2) of this section from
a partner, nominee, beneficial owner, or
grantor trust, or a partnership that receives
a withholding certificate or statement but
has actual knowledge or reason to know
that the information on the certificate or
statement is incorrect or unreliable, must
presume that the partner is a foreign per-
son. If the partnership knows that the
partner is an individual and not an entity,
the partnership shall treat the partner as a
nonresident alien individual. If the part-
nership knows that the partner is an entity,
the partnership shall treat the partner as
a corporation if the entity is a corpora-
tion as defined in 8301.7701-2(b)(8) of
this chapter. In al other cases, the part-
nership shall treat the partner as either a
nonresident alien individual or a foreign
corporation, whichever classification re-
sults in a higher 1446 tax being due, and
shall pay the 1446 tax in accordance with
this presumption. The presumption set
forth in this paragraph (c)(3) that a partner
isaforeign person (either because a Form
W-9 was not furnished by such partner or
the partnership determines that such form
is incorrect or unreliable) shall not apply
to the extent that the partnership relies on
other means to ascertain the non-foreign
status of a partner and the partnership
is correct in its determination that such
partner is a U.S. person. A partnership
isin no event required to rely upon other



means to determine the non-foreign status
of apartner and may demand that a partner
furnish a Form W-9. If a certification is
not provided in such circumstances, the
partnership may presume that the partner
is a foreign partner, and for purposes of
sections 1461 through 1463, will be con-
sidered to have been required to pay 1446
tax on such partner’s allocable share of
partnership ECTI.

(4) Conseguences when partnership
knows or has reason to know that Form
W-8BEN, Form W-8IMY, or Form W-9
is incorrect or unreliable and does not
withhold. If a partnership knows or has
reason to know that a Form W-8BEN,
Form W-8IMY, Form W-9, statement
described in §1.1446-4(e)(1), or state-
ment required by paragraph (c)(2) of this
section submitted by a partner, nominee,
beneficial owner, or grantor trust contains
incorrect or unreliable information (either
because the certificate or statement when
given to the partnership contained incor-
rect information or because there has been
a change in facts that makes information
on the certificate or statement incorrect),
and the partnership pays less than the full
amount of withholding tax due on ECTI
alocable to that partner, the partnership
shall be fully liable under section 1461
and 8§1.1461-3 (81.1461-1 for publicly
traded partnerships subject to §1.1446-4),
§1.1446-3, and for all applicable penalties
and interest, for any failure to pay the
1446 tax for the period during which the
partnership knew or had reason to know
that the certificate contained incorrect or
unreliable information and for all subse-
quent installment periods. If a partner,
nominee, beneficial owner, or grantor
trust, submits anew valid Form W—-8BEN,
Form W-8IMY, Form W-9, or statement,
as applicable, the partnership may rely on
that form for paying installments of 1446
tax beginning with the installment period
during which such form is received.

§1.1446-2 Determining a partnership’s
effectively connected taxable income
allocable to foreign partners under
section 704.

(@) In general. A partnership’s effec-
tively connected taxable income (ECTI) is
generally the partnership’ s taxable income
as computed under section 703, with ad-
justments as provided in section 1446(c)

and this section, and computed with con-
sideration of only those partnership items
which are effectively connected (or treated
as effectively connected) with the conduct
of atrade or business in the United States.
For purposes of determining the section
1446 withholding tax (1446 tax) under
81.1446-3, partnership ECTI alocable
under section 704 to foreign partners is
the sum of the allocable shares of ECTI of
each of the partnership’s foreign partners
as determined under paragraph (b) of this
section. The calculation of partnership
ECTI alocable to foreign partners as set
forth in paragraph (b) of this section, and
the determination of the partnership’s
withholding tax obligation, is a partner-
ship-level computation solely for purposes
of determining the 1446 tax. Therefore,
any deduction that is not taken into ac-
count in calculating a partner’s allocable
share of partnership ECTI (e.g., percent-
age depletion), but which is a deduction
that under U.S. tax law the foreign partner
is otherwise entitled to claim, can still
be claimed by the foreign partner when
computing its U.S. tax liability and filing
its U.S. income tax return, subject to any
restriction or limitation that otherwise may
apply.

(b) Computation—(1) In general. A
foreign partner’s alocable share of part-
nership ECTI for the partnership’staxable
year that is alocable under section 704
to a particular foreign partner is equal to
that foreign partner’s distributive share of
partnership gross income and gain for the
partnership’s taxable year that is effec-
tively connected and properly allocable to
the partner under section 704 and the regu-
lations thereunder, reduced by the foreign
partner’s distributive share of partnership
deductionsfor the partnership taxable year
that are connected with such income under
section 873 or 882(c) and properly alloca-
bleto the partner under section 704 and the
regulations thereunder, in each case, after
application of the rules of this section.
For these purposes, a foreign partner’'s
distributive share of effectively connected
gross income and gain and the deduc-
tions connected with such income shall be
computed by considering allocations that
are respected under the rules of section
704 and §1.704-1(b)(1), including special
allocations in the partnership agreement
(as defined in §1.704-1(b)(2)(ii)(h)), and
adjustments to the basis of partnership

property described in section 743 pursuant
to an election by the partnership under
section 754 (see §1.743-1(j)). The char-
acter of effectively connected partnership
items (capital versus ordinary) shall be
separately considered only to the extent set
forth in paragraph (b)(3)(v) of this section.

(2) Income and gain rules. For pur-
poses of computing a foreign partner’'s
allocable share of partnership ECTI under
this paragraph (b), the following rules
with respect to partnership income and
gain shall apply.

() Application of the principles of sec-
tion 864. The determination of whether a
partnership’ sitems of grossincome are ef-
fectively connected shall be made by ap-
plying the principles of section 864 and the
regulations thereunder.

(i) Income treated as effectively con-
nected. A partnership’s items of gross
income that are effectively connected
includes any income that is treated as
effectively connected income, including
partnership income subject to a partner’s
election under section 871(d) or section
882(d), any partnership income treated as
effectively connected with the conduct of
aU.S. trade or business pursuant to section
897, and any other items of partnership
income treated as effectively connected
under another provision of the Code, with-
out regard to whether those amounts are
taxable to the partner.

(iii) Exempt income. A foreign part-
ner's allocable share of partnership ECTI
does not include income or gain exempt
from U.S. tax by reason of a provision of
theInternal Revenue Code. A foreign part-
ner's allocable share of partnership ECTI
also does not include income or gain ex-
empt from U.S. tax by operation of any
U.S. incometax treaty or reciprocal agree-
ment. In the case of income excluded
by reason of a treaty provision, such in-
come must be derived by a resident of
an applicable treaty jurisdiction, the resi-
dent must be the beneficial owner of the
item, and all other requirements for ben-
efits under the treaty must be satisfied.
The partnership must have received from
the partner a valid withholding certificate,
that is Form W-8BEN or Form W-8IMY
(see 81.1446-1(c)(2)(iii) regarding when a
Form W-8BEN or Form W-8IMY isvalid
for purposes of this section), containing the
information necessary to support theclaim
for treaty benefitsrequiredintheformsand



instructions to those forms. In addition,
for purposes of this section, the withhold-
ing certificate must contain the beneficial
owner’ s taxpayer identification number.

(3) Deduction and losses. For purposes
of computing aforeign partner’s allocable
share of partnership ECTI under this para-
graph (b), the following rules with respect
to deductions and losses shall apply.

(i) Oil and gasinterests. The deduction
for depletion with respect to oil and gas
wells shall be allowed, but the amount of
such deduction shall be determined with-
out regard to sections 613 and 613A.

(ii) Charitable contributions. The de-
duction for charitable contributions pro-
vided in section 170 shall not be allowed.

(iii) Net operating losses and other sus-
pended or carried losses. The net operat-
ing loss deduction of any foreign partner
provided in section 172 shall not be taken
into account. Further, the partnership shall
not take into account any suspended losses
(e.g., lossesin excess of apartner’ shasisin
the partnership, see section 704(d)) or any
capital loss carrybacks or carryovers avail-
able to aforeign partner.

(iv) Interest deductions. The rules
of this paragraph (b)(3)(iv) shall apply
for purposes of determining the amount
of interest expense that is alocable to
income which is (or is treated as) effec-
tively connected with the conduct of a
trade or business for purposes of calculat-
ing the foreign partner’s allocable share
of partnership ECTI. In the case of a
non-corporate foreign partner, the rules of
§1.861-9T(e)(7) shall apply. In the case
of a corporate foreign partner, the rules
of §1.882-5 shall apply by treating the
partnership as a foreign corporation and
using the partner’s pro-rata share of the
partnership’ sassetsand liabilitiesfor these
purposes. For these purposes, the rules
governing elections under §1.882-5(a)(7)
shall be made at the partnership level.

(v) Limitation on capital losses. Losses
from the sale or exchange of capital assets
alocable under section 704 to a partner
shall be allowed only to the extent of gains
from the sale or exchange of capital assets
alocable under section 704 to such partner.

(vi) Other deductions. No deduction
shall be allowed for persona exemptions
provided in section 151 or the additional

itemized deductions for individuals pro-
vided in part VII of subchapter B of the In-
ternal Revenue Code (section 211 and fol-
lowing).

(vii) Limitations on deductions. Except
as provided in paragraph (b)(3) or (4) of
this section, any limitations on losses or
deductions that apply at the partner level
when determining ECTI allocableto afor-
eign partner shal not be taken into ac-
count.

(4) Other rules—(i) Exclusion of items
allocated to U.S. partners. In computing
ECTI allocable to a foreign partner, the
partnership shall not take into account any
item of income, gain, loss, or deduction to
the extent alocable to any partner that is
not aforeign partner, asthat termisdefined
in 81.1446-1(c) of this section.

(i) Partnership credits. See
§1.1446-3(a) providing that the 1446 tax
is computed without regard to a partner’s
distrubutive share of the partnership’s tax
credits.

(5) Examples. The following examples
illustrate the application of this section:

Example 1. Limitation on capital losses. PRS
partnership has two equal partners, A and B. A isa
nonresident alien individual and B is a U.S. citizen.
A provides PRS with a valid Form W—8BEN, and
B provides PRS with a valid Form W-9. PRS has
the following annualized tax items for the relevant
installment period, al of which are effectively
connected with its U.S. trade or business and are al-
located equally between A and B: $100 of long-term
capital gain, $400 of long-term capital loss, $300 of
ordinary income, and $100 of ordinary deductions.
Assume that these alocations are respected under
section 704(b) and the regulations thereunder. Ac-
cordingly, A's allocable share of PRS's effectively
connected items includes $50 of long-term capital
gain, $200 of long-term capital loss, $150 of ordi-
nary income, and $50 of ordinary deductions. In
determining A’ s alocable share of partnership ECTI,
the amount of the long-term capital loss that may be
taken into account pursuant to paragraph (b)(3)(v)
of this section is limited to A's alocable share of
gain from the sale or exchange of capital assets. The
amount of partnership ECTI allocable under section
704 to A is $100 ($150 of ordinary income less $50
of ordinary deductions, plus $50 of capital gainsless
$50 of capital loss).

Example 2. Limitation on capital losses—spe-
cial allocations. PRS partnership has two equal part-
ners, A and B. A and B are both nonresident alien
individuals. A and B each provide PRS with avalid
Form W-8BEN. PRS has the following annualized
tax items for the relevant installment period, all of
which are effectively connected with its U.S. trade
or business: $200 of long-term capital gain, $200 of
long-term capital loss, and $400 of ordinary income.
A and B have equal shares in the ordinary income,
however, pursuant to the partnership agreement, cap-
ital gainsand losses are subject to special allocations.

The long-term capital gain isalocable to A, and the
long-term capital lossisallocableto B. It is assumed
that all of the partnership’s allocations are respected
under section 704(b) and the regulations thereunder.
Pursuant to paragraph (b)(3)(v) of this section, A's
allocable share of partnership ECTI is $400 ($200 of
ordinary income plus $200 of long-term capital gain),
and B’s allocable share of partnership ECTI is $200
(%200 of ordinary income).

Example 3. Withholding tax obligation where
partner has net operating losses. PRS partnership
has two equal partners, FC, a foreign corporation,
and DC, adomestic corporation. FC and DC provide
avalid Form W-8BEN and Form W-9, respectively,
to PRS. Both FC and PRS are on a calendar taxable
year. PRS is engaged in the conduct of a trade
or business in the United States and for its first
installment period during its taxable year has $100
of annualized ECTI that is alocable to FC. As of
the beginning of the taxable year, FC had an unused
effectively connected net operating loss carryover in
the amount of $300. The net operating loss carryover
is not taken into account in determining PRS's with-
holding tax liability for ECTI allocable under section
704 to FC. PRS must pay 1446 tax with respect to
the $100 of ECT!I allocable to FC.

81.1446-3 Time and manner of
calculating and paying over the 1446 tax.

(@) In general—(1) Calculating 1446
tax. This section provides rules for cal-
culating, reporting, and paying over the
section 1446 withholding tax (1446 tax).
A partnership’s 1446 tax is equal to the
amount determined under this section and
shall be paid in installments during the
partnership’s taxable year (see paragraph
(d)(2) of this section for installment pay-
ment due dates), with any remaining tax
due paid with the partnership’s annua re-
turn required to be filed pursuant to para-
graph (d) of this section. For these pur-
poses, a partnership shall not take into ac-
count either a partner’s liability for any
other tax imposed under any other provi-
sion of the Internal Revenue Code (e.g.,
section 55 or 884) or a partner’s distribu-
tive share of the partnership’s tax credits
when determining the amount of the part-
nership’s 1446 tax.

(2) Applicable percentage. In the case
of aforeign partner that is a corporation,
the applicable percentage is the highest
rate of tax specified in section 11(b)(1) for
such taxableyear. Except to the extent pro-
videdin §1.1446-5, inthe case of aforeign
partner that is not taxable as a corporation
(e.g., partnership, individual, trust or es-
tate), the applicable percentage isthe high-
est rate of tax specified in section 1.



(b) Installment payments—(1) In gen-
eral. Except as provided in 81.1446-4
for certain publicly traded partnerships, a
partnership must pay its 1446 tax by mak-
ing installment payments of the 1446 tax
based on the amount of partnership ECTI
alocable under section 704 to its foreign
partners, without regard to whether the
partnership makes any distributions to its
partners during the partnership’s taxable
year. The amount of the installment pay-
ments are determined in accordance with
thisparagraph (b), and the tax must be paid
a the times set forth in paragraph (d) of
this section. Subject to paragraph (b)(3)
of this section, in computing its first in-
stallment of 1446 tax for a taxable year,
a partnership must choose whether it will
pay its 1446 tax for the entire taxable year
by using the safe harbor set forth in para-
graph (b)(3) of thissection, or by using one
of several annualization methods available
under paragraph (b)(2)(ii) of this section
for computing partnership ECTI allocable
to foreign partners. In the case of any
underpayment of an installment payment
of 1446 tax by a partnership, the partner-
ship shall be subject to an addition to tax
equal to the amount determined under sec-
tion 6655, as modified by this section, asif
such partnership were adomestic corpora-
tion, as well as any other applicable inter-
est and penalties. See §1.1446-3(f). Sec-
tion 6425 (permitting an adjustment for an
overpayment of estimated tax by a corpo-
ration) shall not apply to apartnership with
respect to the payment of its 1446 tax.

(2) Calculation—(i) General appli-
cation of the principles of section 6655.
I nstallment payments of 1446 tax required
during the partnership’s taxable year are
based upon partnership ECTI for the
portion of the partnership taxable year
to which they relate, and, except as set
forth in this paragraph (b)(2) or paragraph
(b)(3) of this section, shall be calculated
using the principles of section 6655. Un-
der the principles of section 6655, the
partnership’s effectively connected items
are annualized to determine each foreign
partner’s allocable share of partnership
ECTI under 8§1.1446-2. Each foreign
partner’s allocable share of partnership
ECTI is then multiplied by the applica
ble percentage for each foreign partner.
This computation will yield an annualized
1446 tax with respect to such partner. The
installment of 1446 tax due with respect

to a foreign partner’s alocable share of
partnership ECTI equals the excess of the
section 6655(e)(2)(B)(ii) percentage of the
annualized 1446 tax for that partner (or, if
applicable, the adjusted seasonal amount)
for the relevant installment period, over
the aggregate of any amounts paid under
section 1446 with respect to that partner in
prior installments during the partnership’s
taxable year.

(i) Annualization methods. A part-
nership that chooses to annualize its
income for the taxable year shall use one
of the annualization methods set forth
in section 6655(e¢) and the regulations
thereunder, and as described in the forms
and instructions for Form 8804, “Annual
Return for Partnership Withholding Tax
(Section 1446),” Form 8805, “Foreign
Partner’s Information Statement of Sec-
tion 1446 Withholding Tax,” and Form
8813, “Partnership Withholding Tax Pay-
ment Voucher.”

(iii) Partner’s estimated tax payments.
In computing its installment payments
of 1446 tax, a partnership may not take
into account a partner's estimated tax
payments.

(iv) Partner whose interest terminates
during the partnership’s taxable year.
With respect to a partner whose interest
in the partnership terminates prior to the
end of the period for which the partner-
ship is making an installment payment,
the partnership shall take into account the
income that is allocable to the partner for
the portion of the partnership taxable year
that the person was a partner.

(v) Exceptions and modifications to the
application of the principles under section
6655. To the extent not otherwise modi-
fied in §81.1446-1 through 1.1446-6, or
inconsistent with those rules, the princi-
ples of section 6655 apply to the calcula
tion of the installment payments of 1446
tax made by a partnership, except that:

(A) Inapplicability of special rules for
large corporations. The principles of sec-
tion 6655(d)(2), concerning large corpo-
rations (as defined in section 6655(g)(2)),
shall not apply.

(B) Inapplicability of special rules re-
garding early refunds. The principles of
section 6655(h), applicable to amounts ex-
cessively credited or refunded under sec-
tion 6425, shall not apply. See paragraph
(b)(1) of this section providing that section

6425 shall not apply for purposes of the
1446 tax.

(C) Period of underpayment. The pe-
riod of the underpayment set forth in sec-
tion 6655(b)(2) shall end on the earlier of
the 151 day of the 4™ month following the
close of the partnership’ s taxable year (or,
in the case of a partnership described in
§1.6081-5(a)(1) of this chapter, the 150
day of the 6" month followi ng the close of
the partnership’ s taxable year), or with re-
spect to any portion of the underpayment,
the date on which such portion is paid.

(D) Other taxes. Section 6655 shall be
applied without regard to any referencesto
alternative minimum taxable income and
modified alternative minimum taxable in-
come.

(E) 1446 tax treated as tax under
section 11. The principles of section
6655(g)(1) shall be applied to treat the
1446 tax as atax imposed by section 11.

(F) Prior year tax safe harbor.
The safe harbor set forth in section
6655(d)(1)(B)(ii) shall not apply and
instead the safe harbor set forth in para-
graph (b)(3) of this section applies.

(3) 1446 tax safe harbor—(i) In gen-
eral. The addition to tax under section
6655 shall not apply to a partnership with
respect to acurrent installment of 1446 tax
if—

(A) The average of the amount of the
current installment and prior installments
during the taxable year is at least 25 per-
cent of the total 1446 tax that would be
payable on the amount of the partnership’s
ECTI allocable under section 704 to for-
eign partners for the prior taxable year;

(B) The prior taxable year consisted of
twelve months;

(C) Thepartnershiptimely files (includ-
ing extensions) an information return un-
der section 6031 for the prior year; and

(D) The amount of ECTI for the prior
taxable year is not less than 50 percent of
the ECTI shown on the annual return of
section 1446 withholding tax that is (or
will be) timely filed for the current year.

(ii) Permission to change to standard
annualization method. Except as other-
wise provided in this paragraph (b)(3),
if a partnership chooses to pay its 1446
tax for the first installment period based
upon the safe harbor method set forth
in this paragraph (b)(3), the partnership
must use the safe harbor method for each



installment payment made during the part-
nership’s taxable year. Notwithstanding
the foregoing, if a partnership paying over
1446 tax during the taxable year pursuant
to this paragraph (b)(3) determines during
an installment period (based upon the
standard option annualization method set
forth in section 6655(e) and the regula-
tions thereunder, as modified by the forms
and instructions to Forms 8804, 8805,
and 8813) that it will not qualify for the
safe harbor in this paragraph (b)(3) be-
cause the prior year’s ECTI will not meet
the 50-percent threshold in paragraph
(b)(3)(i)(D) of this section, then the part-
nership is permitted, without being subject
to the addition to tax under section 6655,
to pay over its 1446 tax for the period in
which such determination is made, and
al subseguent installment periods during
the taxable year, using the standard option
annualization method. A change pursuant
to this paragraph shall be disclosed in a
statement attached to the Form 8804 the
partnership files for the taxable year and
shal include information to alow the
Service to determine whether the change
was appropriate.

(c) Coordination with other withhold-
ing rules—(1) Fixed or determinable, an-
nual or periodical income. Fixed or deter-
minable, annual or periodical income sub-
ject to tax under section 871(a) or section
881 is not subject to withholding under
section 1446, and such income is indepen-
dently subject to the withholding require-
ments of sections 1441 and 1442 and the
regulations thereunder.

(2) Real property gains—(i) Domestic
partnerships. A domestic partnership
that is otherwise subject to the withhold-
ing requirements of sections 1445 and
1446 will be subject to the payment and
reporting requirements of section 1446
only and not section 1445(e)(1) and the
regulations thereunder, with respect to
partnership gain from the disposition of a
U.S. real property interest (as defined in
section 897(c)), provided that the partner-
ship complies fully with the requirements
under section 1446 and the regulations
thereunder, including any reporting obli-
gations, with respect to dispositions of
U.S. real property interests. A partnership
that has complied with such requirements
will be deemed to satisfy the withhold-
ing requirements of section 1445 and

the regulations thereunder. In the event
that amounts are withheld under section
1445(a) at the time of the disposition of a
U.S. real property interest, such amounts
may be credited against the section 1446
tax.

(il) Foreign partnerships. A foreign
partnership that is subject to withholding
under section 1445(a) during its taxable
year may credit the amount withheld under
section 1445(a) against its section 1446 tax
liability for that taxableyear only to the ex-
tent such gain is allocable to foreign part-
ners.

(3) Coordination with section 1443. A
partnership that has ECTI allocable under
section 704 to a foreign organization de-
scribed in section 1443(a) shall berequired
to withhold under this section.

(d) Reporting and crediting the 1446
tax—(1) Reporting 1446 tax. This para
graph (d) sets forth the rules for reporting
and crediting the 1446 tax paid by a part-
nership. To the extent that 1446 tax is paid
on behalf of a domestic trust (including a
grantor or other person treated as an owner
of a portion of such trust) or a grantor or
other person treated as the owner of a por-
tion of aforeign trust, therulesof thispara-
graph (d) applicableto aforeigntrust or its
beneficiaries shall be applied to such do-
mestic or foreign trust and its beneficiaries
or owners, as applicable, so that appropri-
ate credit for the 1446 tax may be claimed
by the trust, beneficiary, grantor, or other
person.

(i) Reporting of installment tax pay-
ments and notification to partners of in-
stallment tax payments. Each partnership
required to make an installment payment
of 1446 tax must file Form 8813, “Part-
ner ship Withholding Tax Payment Voucher
(Section 1446),” in accordance with thein-
structions of that form. When making a
payment of 1446 tax, a partnership must
notify each foreign partner of the 1446 tax
paid on its behalf. A foreign partner gen-
erally may credit a 1446 tax paid by the
partnership on the partner’s behalf against
the partner’s estimated tax that the part-
ner must pay during the partner’s own tax-
able year. No particular form is required
for a partnership’s notification to a for-
eign partner, but each notification must
include the partnership’s name, the part-
nership’s Taxpayer Identification Number

(TIN), the partnership’s address, the part-
ner's name, the partner’s TIN, the part-
ner's address, the annualized ECTI esti-
mated to be allocated to the foreign part-
ner, and the amounts of tax paid on behalf
of the partner for the current and prior in-
stallment periods during the partnership’s
taxable year.

(i) Payment due dates. The 1446 tax is
calculated based on partnership ECTI a-
locable under section 704 to foreign part-
ners during the partnership’s taxable year,
as determined under section 706. Pay-
ments of the 1446 tax generally must be
made during the partnership’ s taxable year
in which such income is derived. A part-
nership must pay to the Internal Revenue
Service a portion of its estimated annual
1446 tax in installments on or before the
15" day of the fourth, sixth, ninth, and
twelfth months of the partnership’ staxable
year as provided in section 6655. Any ad-
ditional amount determined to be dueisto
be paid with the filing of the annua re-
turn of tax required under this section and
clearly designated as for the prior taxable
year. Form 8813 should not be submitted
for a payment made under the preceding
sentence.

(iii) Annual return and notification to
partners. Every partnership (except a pub-
licly traded partnership that has not el ected
to apply the general withholding tax rules
under section 1446) that has effectively
connected gross income for the partner-
ship’staxable year allocable under section
704 to one or more of its foreign partners
(or is treated as having paid 1446 tax un-
der 81.1446-5(a)), must file Form 8804,
“Annual Return for Partnership Wthhold-
ing Tax (Section 1446).” Additionally, ev-
ery partnership that isrequired to file Form
8804 also must file Form 8805, “Foreign
Partner’ sInformation Statement of Section
1446 Withholding Tax,” and furnish this
form to the Internal Revenue Service and
to each of its partnerswith respect to which
the 1446 tax was paid. Forms 8804 and
8805 are separate from Form 1065, “U.S.
Return of Partnership Income,” and the at-
tachments thereto, and are not to be filed
as part of the partnership’s Form 1065. A
partnership must generally file Forms 8804
and 8805 on or before the due date for
filing the partnership’s Form 1065. See
§1.6031(a)-1(c) for rules concerning the
due date of a partnership’s Form 1065.



However, with respect to partnerships de-
scribed in §1.6081-5(a)(1), Forms 8804
and 8805 are not due until the 15" day
of the sixth month following the close of
the partnership’s taxable year. Any addi-
tional tax owed under section 1446 for the
prior taxable year of the partnership must
be paid to the Internal Revenue Service
with the Form 8804.

(iv) Information provided to beneficia-
riesof foreign trustsand estates. A foreign
trust or estate that is a partner in a part-
nership subject to withholding under sec-
tion 1446 shall be provided Form 8805 by
the partnership. The foreign trust or es-
tate must provide to each of its beneficia-
ries a copy of the Form 8805 furnished by
the partnership. In addition, the foreign
trust or estate must provide a statement
for each of its beneficiaries to inform each
beneficiary of the amount of the credit that
may be claimed under section 33 (as deter-
mined under this section) for the 1446 tax
paid by the partnership. Until an officia
IRS form is available, the statement from
aforeign trust or estate that is described in
this paragraph (d)(1)(iv) shall contain the
following information—

(A) Name, address, and TIN of the for-
eign trust or estate;

(B) Name, address, and TIN of the part-
nership;

(C) The amount of the partnership’s
ECTI allocated to theforeign trust or estate
for the partnership taxable year (as shown
on the Form 8805 provided to the trust or
estate);

(D) Theamount of 1446 tax paid by the
partnership on behalf of theforeigntrust or
estate;

(E) Name, address, and TIN of the ben-
eficiary of the foreign trust or estate;

(F) The amount of the partnership’s
ECTI allocated to the trust or estate for
purposes of section 1446 that is to be in-
cluded in the beneficiary’s gross income;
and

(G) Theamount of 1446 tax paid by the
partnership on behalf of the foreign trust
or estate that the beneficiary is entitled to
claimonitsreturn asacredit under section
33.

(v) Attachments required of foreign
trusts and estates. The statement fur-
nished to each foreign beneficiary under
this paragraph (d)(1) must also be attached
totheforeign trust or estate’ sU.S. Federal
incometax return filed for the taxable year

including the installment period to which
the statement relates.

(vi) Attachments required of beneficia-
ries of foreign trusts and estates. The ben-
eficiary of the foreign trust or estate must
attach the statement provided by the trust
or estate, along with a copy of the Form
8805 furnished by the partnership to such
trust or estate, to its U.S. income tax re-
turn for the year in which it claims a credit
for the 1446 tax. See 81.1446-3(d)(2)(ii)
for additional rules regarding a partner or
beneficial owner claiming acredit for 1446
tax.

(vii) Information provided to beneficia-
ries of foreign trusts and estates that are
partners in certain publicly traded part-
nerships. A statement similar to the state-
ment required by paragraph (d)(2)(iv) of
this section shall be provided by trusts or
estatesthat hold interestsin publicly traded
partnerships subject to §1.1446-4.

(2) Crediting 1446 tax against a part-
ner’s U.S tax liability—(i) In general. A
partnership’s payment of 1446 tax on the
portion of ECTI allocableto aforeign part-
ner relatesto the partner’ s U.S. income tax
liability for the partner’s taxable year in
which the partner is subject to U.S. tax
on that income. Subject to paragraphs
(d)(2)(ii) and (iii) of this section, a part-
ner may claim as a credit under section 33
the 1446 tax paid by the partnership with
respect to ECTI alocable to that partner.
The partner may not claim an early refund
of these amounts under the estimated tax
rules.

(il) Substantiation for purposes of
claiming the credit under section 33. A
partner may credit the amount paid under
section 1446 with respect to such partner
againgt its U.S. income tax liability only
if it attaches proof of payment to its U.S.
income tax return for the partner’ s taxable
year in which the items comprising such
partner’s alocable share of partnership
ECTI areincluded in the partner’ sincome.
Except as provided in the next sentence,
proof of payment consists of a copy of
the Form 8805 the partnership provides to
the partner (or in the case of a beneficiary
of aforeign trust or estate, the statement
required under paragraph (d)(1)(iv) of this
section to be provided by such trust or
estate and the related Form 8805 furnished
to such trust or estate), but only if the
name and TIN on the Form 8805 (or the
statement provided by a foreign trust or

estate) match the name and TIN on the
partner's U.S. tax return, and such form
(or statement) identifies the partner (or
beneficiary) as the person entitled to the
credit under section 33. In the case of a
partner of a publicly traded partnership
that is subject to withholding on distribu-
tions under §1.1446-4, proof of payment
consists of a copy of the Form 1042-S,
“Foreign Person’s U.S. Source Income
Subject to Withholding,” provided to the
partner by the partnership.

(iii) Tiered structures including trusts
or estates—(A) Foreign trusts and estates.
Section 1446 tax paid on the portion of
ECTI allocable under section 704 to afor-
eign trust or estate that the foreign trust
or estate may claim as a credit under sec-
tion 33 shall bear the same ratio to the
total 1446 tax paid on behalf of the trust
or estate as the total ECTI alocable to
such trust or estate and not distributed (or
treated as distributed) to the beneficiaries
of such trust or estate, and, accordingly
not deducted under section 651 or section
661 in calculating the trust or estate’ s tax-
able income, bears to the total ECTI allo-
cableto such trust or estate. Any 1446 tax
that aforeign trust or estate is not entitled
to claim as a credit under this paragraph
(d)(2) may be claimed as a credit by the
beneficiary or beneficiaries of such trust or
estate that includes the partnership’s ECTI
(distributed or deemed distributed) allo-
cated to the trust or estate in gross income
under section 652 or section 662 (with the
same character as effectively connected in-
come as in the hands of the trust or es-
tate). Thetrust or estate must provide each
beneficiary with a copy of the Form 8805
provided to it by the partnership and pre-
pare the statement required by paragraph
(d)(2)(iv) of this section.

(B) Use of domestic truststo circumvent
section 1446. Thisparagraph (d)(2)(iii)(B)
shall apply if a partnership knows or has
reason to know that aforeign personthatis
the ultimate beneficial owner of the ECTI
holdsitsinterest in the partnership through
a domestic trust (and possibly other enti-
ties), and such domestic trust was formed
or availed of with a principa purpose of
avoiding the 1446 tax. The use of a do-
mestic trust in atiered trust structure may
have a principal purpose of avoiding the
1446 tax even though the tax avoidance
purpose is outweighed by other purposes



when taken together. In such case, a part-
nership is required to pay 1446 tax un-
der this paragraph as if the domestic trust
was aforeign trust for purposes of section
1446 and the regulations thereunder. Ac-
cordingly, al applicable penalties and in-
terest shall apply to the partnership for its
failure to pay 1446 tax under this para
graph (d)(2)(iii)(B), commencing with the
installment period during which the part-
nership knew or had reason to know that
this paragraph (d)(2)(iii)(B) applied.

(iv) Refunds to withholding agent.
A partnership (or nominee pursuant to
§1.1446-4) may apply for arefund of the
1446 tax paid only to the extent allowable
under section 1464 and the regulations
thereunder.

(v) 1446 tax treated as cash distribu-
tion to partners. Amounts paid by a part-
nership under section 1446 with respect to
a partner are treated as distributed to that
partner on the earliest of the day on which
such tax was paid by the partnership, the
last day of the partnership taxable year for
which thetax was paid, or, thelast day dur-
ing the partnership’ staxable year on which
the partner owned an interest in the part-
nership. Thus, for example, 1446 tax paid
by a partnership after the close of a part-
nership taxable year that relates to ECTI
alocable to aforeign partner for the prior
taxable year will be considered distributed
by the partnership to the respective foreign
partner on the last day of the partnership’s
prior taxable year.

(vi) Examples. Thefollowing examples

illustrate the application of this section:
Example 1. Smple trust that reports entire
amount of ECTI. PRS is a partnership that has two
partners, FT, a foreign trust, and A, a U.S. person.
FT is a simple trust under section 651. FT and A
each provide PRS with a valid Form W-8BEN and
Form W-9, respectively. FT has one beneficiary,
NRA, a nonresident alien individual. In computing
its installment obligation during the 2004 taxable
year, PRS has $200 of annualized income, all of
which is ordinary ECTI. The $200 of income will be
allocated equally to FT and A under section 704 and
it isassumed that such an allocation will be respected
under section 704(b) and the regulations thereunder.
FT'sallocable share of ECTI is$100. PRSwithholds
$35 under section 1446 with respect to the $100 of
ECTI alocable to FT. FT's only income for its tax
year isthe $100 of income from PRS. Pursuant to the
terms of the trust’'s governing instrument and local
law, the $100 of ECTI is not included in FT’s fidu-
ciary accounting income and the deemed distribution
of the $35 withholding tax paid under paragraph
(d)(2)(v) of this section is not included in FT's
fiduciary accounting income. Accordingly, the $100
of ECTI is not income required to be distributed by

FT, and FT may not claim a deduction under section
651 for this amount. FT must report the $100 of
ECTI in its gross income and may claim a credit
under section 33 in the amount of $35 for the 1446
tax paid by PRS. NRA is not required to include any
of the ECTI in gross income and accordingly may
not claim a credit for any amount of the $35 of 1446
tax paid by PRS.

Example 2. Smpletrust that distributes a portion
of ECTI to the beneficiary. Assume the same facts
as in Example 1, except that PRS distributes $60 to
FT, which is included in FT's fiduciary accounting
income under local law. FT will report the $100 of
ECTI in its gross income and may claim a deduction
for the $60 required to be distributed under section
651(a) to NRA. Pursuant to paragraph (d)(2)(iii) of
this section, FT may claim a credit under section 33
in the amount of $14 for the 1446 tax paid by PRS
($40/$100 multiplied by $35). NRA is required to
include the $60 of the ECTI in gross income under
section 652 (as ECTI) and may claim a credit under
section 33 in the amount of $21 for the 1446 tax paid
by PRS ($35 less $14 or $60/$100 multiplied by $35).

Example 3. Complex trust that distributes entire
ECTI to the beneficiary. Assume the same facts as
in Example 1, except that FT is a complex trust un-
der section 661. PRS distributes $60 to FT, which
isincluded in FT’ s fiduciary accounting income. FT
distributes the $60 of fiduciary accounting income
to NRA and also properly distributes an additional
$40 to NRA from FT’s principal. FT will report the
$100 of ECTI inits grossincome and may deduct the
$60 required to be distributed to NRA under section
661(a)(1) and may deduct the $40 distributed to NRA
under section 661(a)(2). FT may not claim a credit
under section 33 for any of the $35 of 1446 tax paid
by PRS. NRA isrequired to include $100 of the ECTI
in grossincome under section 662 (as ECTI) and may
claim a credit under section 33 in the amount of $35
for the 1446 tax paid by PRS ($35 less $0).

(e) Liability of partnership for failureto
withhold—(1) In general. Every partner-
ship required to pay a 1446 tax is made li-
able for that tax by section 1461. There-
fore, a partnership that is required to pay
a 1446 tax but fails to do so, or pays less
than the amount required under this sec-
tion, is liable under section 1461 for the
payment of the tax required to be withheld
under chapter 3 of the Internal Revenue
Code and the regulations thereunder un-
less the partnership can demonstrate pur-
suant to paragraph (€)(2) of this section,
to the satisfaction of the Commissioner or
his delegate, that the full amount of effec-
tively connected taxable income allocable
to such partner was included in income on
the partner’s U.S. Federal income tax re-
turn and the full amount of tax due on such
return was paid by such partner to the Inter-
nal Revenue Service. See paragraph (e)(3)
of this section and section 1463 regarding
the partnership’ sliability for penalties and
interest even though a foreign partner has

satisfied the underlying tax liability. See
81.1461-3 for applicable penaltieswhen a
partnership failsto pay 1446 tax. See para-
graph (b) of this section for an addition to
tax under section 6655 when thereisan un-
derpayment of 1446 tax.

(2) Proof that tax liability has been sat-
isfied. Proof of payment of tax may be es-
tablished for purposes of paragraph (e)(1)
of this section on the basis of a Form 46609,
“ Statement of Payments Received,” or such
other form asthe Internal Revenue Service
may prescribe in published guidance (see
§601.601(d)(2) of this chapter), establish-
ing the amount of tax, if any, actualy paid
by the partner on the income. Such part-
nership’s liability for tax, and the require-
ment that such partnership file Forms 8804
and 8805 shall be deemed to have been sat-
isfied with respect to such partner as of the
date on which the partner’ sincome tax re-
turn was filed and all tax required to be
shown on thereturnis paid in full.

(3) Liability for interest and penalties.
Notwithstanding paragraph (e)(2) of this
section, a partnership that fails to pay over
tax under section 1446 isnot relieved from
liability under section 6655 or for interest
under section 6601. See 81.1463-1. Such
liability may exist even if there is no un-
derlying tax liability due from a foreign
partner on its allocable share of partner-
ship ECTI. The addition to tax under sec-
tion 6655 or the interest charge under sec-
tion 6601 that is required by those sections
shall be imposed as set forth in those sec-
tions, as modified by this section. For ex-
ample, under section 6601, interest shall
accrue beginning on the last date for pay-
ing the tax due under section 1461 (which
is the due date, without extensions, for fil-
ing the Forms 8804 and 8805). The inter-
est shall stop accruing on the 1446 tax li-
ability on the date, and to the extent, that
the unpaid tax liability under section 1446
issatisfied. A foreign partner is permitted
to reduce any addition to tax under section
6654 or 6655 by the amount of any section
6655 addition to tax paid by the partner-
ship with respect to its failure to pay ade-
guateinstallment payments of the 1446 tax
on ECTI alocable to the foreign partner.

(f) Effect of withholding on partner.
The payment of the 1446 tax by a part-
nership does not excuse a foreign partner
to which a portion of ECTI is alocable
from filing a U.S. tax or informational
return, as appropriate, with respect to that



income. Information concerning install-
ment payments of 1446 tax paid during
the partnership’s taxable year on behalf
of a foreign partner shall be provided to
such foreign partner in accordance with
paragraph (d) of this section and such
information may be taken into account
by the foreign partner when computing
the partner’ s estimated tax liability during
the taxable year. Form 1040NR, “U.S.
Nonresident Alien Income Tax Return,”
Form 1065, “U.S. Return of Partnership
Income,” Form 1120F, “U.S. Income Tax
Return of a Foreign Corporation,” or such
other return as appropriate, must be filed
by the partner, and any tax due must be
paid, by the filing deadline (including
extensions) generally applicable to such
person. Pursuant to §1.1446-3(d), a part-
ner may generaly claim a credit under
section 33 for its share of any 1446 tax
paid by the partnership against the amount
of income tax (or 1446 tax in the case of
tiers of partnerships) as computed in such
partner’s return.

§1.1446-4 Publicly traded partnerships.

(@) In general. This section sets forth
rules for applying the section 1446 with-
holding tax (1446 tax) to publicly traded
partnerships. A publicly traded partner-
ship (as defined in paragraph (b) of this
section) that has effectively connected
gross income, gain or loss must pay 1446
tax by withholding from distributions to
a foreign partner. Publicly traded part-
nerships that withhold on distributions
must pay over and report any 1446 tax as
provided in paragraph (c), and generally
are not to pay over and report the 1446
tax under the rules in §1.1446-3. How-
ever, under paragraph (g) of this section,
a publicly traded partnership may elect
not to apply the rules of this section, and
instead, to pay the 1446 tax based on
the effectively connected taxable income
(ECTI) alocable under section 704 to
foreign partners under the general rules
of §81.1446-1 through 1.1446-3. The
amount of the withholding tax on distri-
butions, other than distributions excluded
under paragraph (f) of this section, that are
made during any partnership taxable year,
equals the applicable percentage (defined
in paragraph (b)(2) of this section) of such
distributions.

(b) Definitions—(1) Publicly traded
partnership. For purposes of this section,
the term publicly traded partnership has
the same meaning as in section 7704 (in-
cluding the regulations thereunder), but
does not include a publicly traded part-
nership treated as a corporation under that
section.

(2) Applicable percentage. For pur-
poses of this section, applicable percent-
age shall have the meaning as set forth in
§1.1446-3(a)(2).

(3) Nominee. For purposes of this sec-
tion, the term nominee means a domestic
person that holds an interest in a publicly
traded partnership on behalf of a foreign
person.

(4) Qualified notice. For purposes of
this section, a qualified notice is a notice
given by a publicly traded partnership
regarding a distribution that is attributable
to effectively connected income, gain
or loss of the partnership, and in accor-
dance with the notice requirements with
respect to dividends described in 17 CFR
240.10b-17(b)(1) or (3) issued pursuant
to the Securities Exchange Act of 1934,
15 U.S.C. section 78(a).

(c) Time and manner of payment. The
withholding tax required under this sec-
tion isto be paid pursuant to the rules and
procedures of section 1461, §81.1461-1,
1.1461-2, and 1.6302—2. However, the
reimbursement and set-off procedures set
forth in those regulations shall not apply.
A publicly traded partnership must use
Form 1042, “Annual Withholding Tax
Return for U.S. Source Income of Foreign
Persons,” and Form 1042-S, “Foreign
Person’'s U.S. Source Income Subject
to Withholding,” to report withholding
from distributions under this section. See
81.1461-1(b). See 8§1.1446-3(d)(1)(vii)
requiring aforeign trust or estate that holds
aninterest in apublicly traded partnership
to provide a statement to the beneficiaries
of such foreign trust or estate with respect
to the credit to be claimed under section
33. For penalties and additions to the tax
for failure to comply with this section, see
881.1461-1 and 1.1461-3.

(d) Rules for designation of nominees
to withhold tax under section 1446. A
nominee that receives adistribution from a
publicly traded partnership subject to with-
holding under this section, and which is
to be paid to (or for the account of) any

foreign person, may be treated as a with-
holding agent under this section. A nom-
inee is treated as a withholding agent un-
der this section only to the extent of the
amount specified in the qualified notice (as
defined in paragraph (b)(4) of this section)
that the nominee receives. Where a nom-
inee is designated as a withholding agent
with respect to aforeign partner of the part-
nership, then the obligation to withhold on
distributions to such foreign partner in ac-
cordance with the rules of this section shall
beimposed solely onthe nominee. A nom-
inee under this section shall identify it-
self as anominee by providing Form W-9,
“Request for Taxpayer Identification Num-
ber and Certification,” to the partnership,
along with the statement required by para-
graph (e)(1) of this section. If a nominee
furnishes Form W-9 and the statement re-
quired by paragraph (e)(1) of this section
to the partnership, but aqualified noticeis
not received by the nominee from the part-
nership, the nominee shall not be a with-
holding agent subject to the rules of this
section and the partnership shall presume
that such nomineeisanonresident alienin-
dividual or foreign corporation, whichever
classification results in a higher 1446 tax
being due, and pay a withholding tax con-
sistent with such presumption. A nominee
responsiblefor withholding under therules
of this section shall be subject to liability
under sections 1461 and 6655, as well as
for all applicable penalties and interest, as
if such nominee was a partnership respon-
sible for withholding under this section.
(e) Determining foreign status of part-
ners—(1) In general. Except as provided
in paragraph (d) of this section permit-
ting nominees to submit a Form W-9 to
a publicly traded partnership, the rules
of 81.1446-1 shall apply in determining
whether apartner of apublicly traded part-
nership is a foreign partner for purposes
of the 1446 tax (see 81.1446-4(a)) and
a nominee obligated to withhold under
this section shall be entitled to rely on a
Form W-8BEN, “Certificate of Foreign
Satus of Beneficial Owner for United
Sates Tax Withholding,” Form W-8IMY,
“Certificate of Foreign Intermediary,
Flow-Through Entity, or Certain U.S
Branches for United Sates Tax Withhold-
ing,” or Form W-9, “Request for Taxpayer
Identification Number,” received from
persons on whose behalf it holds interests



in the partnership to the same extent a part-
nership is entitled to rely on such forms
under those rules. In addition to the rules
stated in §81.1446-1 through 1.1446-3
with respect to certificates establishing a
partner as a domestic or foreign person, a
nominee shall attach a brief statement to
the Form W-9 that it furnishes to the part-
nership, informing the partnership that the
nominee holds interests in the partnership
on behalf of one or more foreign persons,
including information that permits the
partnership to determine the partnership
interest held on behalf of such foreign per-
sons. A statement furnished by a nominee
pursuant to 8§1.6031(c)-1T satisfies the
requirements of the previous sentence.

(2) Presumptions regarding payee's
status in absence of documentation. The
rules of §1.1446-1(c)(3) shall apply to
determine a partner’ s status in the absence
of documentation.

(f) Distributions subject to withhold-
ing—(1) In general. Except as provided
in this paragraph (f)(1), a publicly traded
partnership must withhold at the applica
ble percentage with respect to any actual
distribution madeto aforeign partner. The
amount of adistribution subject to 1446 tax
includes the amount of any 1446 tax re-
quired to be withheld on the distribution
and, in the case of a partnership that re-
ceives a partnership distribution from an-
other partnership in which it is a part-
ner (i.e, a tiered structure described in
§1.1446-5), any 1446 tax that was with-
held from such distribution. For exam-
ple, aforeign publicly traded partnership,
UTP ownsaninterestin domestic publicly
traded partnership, LTP. UTP doesnot pro-
vide LTP any documentation with respect
to its domestic or foreign status. LTP and
UTP each have a calendar taxable year.
LTP makes a distribution subject to sec-
tion 1446 of $100 to UTP during its tax-
able year beginning January 1, 2004, and
withholds 35 percent (the highest rate in
section 1) of that distribution under section
1446. UTP receives a net distribution of
$65 which it immediately redistributes to
its partners. UTP has a liability to pay 35
percent of the total actual and deemed dis-
tribution it makesto itsforeign partners as
a section 1446 withholding tax. UTP may
credit the $35 withheld by LTP against this
liability as if it were paid by UTP. When
UTPdistributesthe $65 it actually receives
from LTP to its partners, UTP is treated

for purposes of section 1446 as if it made
a distribution of $100 to its partners ($65
actual distribution and $35 deemed distri-
bution). UTP spartners (U.S. and foreign)
may claim a credit against their U.S. in-
come tax liability for their alocable share
of the $35 of 1446 tax paid on their behalf.

(2) In-kind distributions. If a publicly
traded partnership distributes property
other than money, the partnership shall
not release the property until it has funds
sufficient to enable the partnership to pay
over in money the required 1446 tax.

(3) Ordering rule relating to distribu-
tions. Distributions from publicly traded
partnerships are deemed to be paid out of
the following types of income in the order
indicated—

(i) Amounts attributable to income de-
scribed in section 1441 or 1442 that are
not effectively connected, without regard
to whether such amounts are subject to
withholding because of a treaty or statu-
tory exemption;

(i) Amounts attributable to recur-
ring dispositions of crops and timber
that are subject to withholding under
§1.1445-5(c)(3)(iv) of the regulations,
which continue to be subject to the rules
of §1.1445-5(c)(3);

(iii) Amounts effectively connected
with a U.S. trade or business, but not
subject to withholding under section 1446
(e.g., exempt by treaty);

(iv) Amounts subject to withholding
under section 1446; and

(v) Amounts not listed in paragraphs
(H)(3)(i) through (iv) of this section.

(4) Coordination with  section
1445(e)(1). Except as otherwise pro-
vided in this section, a publicly traded
partnership that complies with the re-
quirements of withholding under section
1446 and this section will be deemed to
have satisfied the requirements of section
1445(€)(1) and the regulations thereunder.
Notwithstanding the excluded amounts set
forth in paragraph (f)(3) of this section,
distributions subject to withholding at the
applicable percentage shall include the
following—

(i) Amounts subject to withholding
under section 1445(e)(1) upon distri-
bution pursuant to an election under
§1.1445-5(c)(3) of the regulations; and

(if) Amounts not subject to withholding
under section 1445 because the distributee
isapartnership or is aforeign corporation

that has made an election under section
897(i).

(9) Election to withhold based upon
ECTI allocableto foreign partnersinstead
of withholding on distributions. A publicly
traded partnership may elect to comply
with the requirements of 881.1446-1
through 1.1446-3 (relating to withholding
on ECTI allocable to foreign partners) and
81.1446-5 (relating to tiered partnership
structures) instead of the rules of this sec-
tion. A publicly traded partnership shall
make the election described in this para
graph (g) by complying with the payment
and reporting requirements of §81.1446-1
through 1.1446-3 and by complying with
the information reporting requirements of
this paragraph (g). The election is made
by attaching a statement to a timely filed
Form 8804, “Annual Return for Partner-
ship Withholding Tax (Section 1446),” that
is required to be filed by the partnership
for the taxable year, indicating that the
partnershipisapublicly traded partnership
that is electing to pay the 1446 tax under
section 1446 based upon ECTI allocable
under section 704 to its foreign partners.
Once made, an €election under this para-
graph (g) may be revoked only with the
consent of the Commissioner.

§1.1446-5 Tiered partnership structures.

(@) In general. The rules of this sec-
tion shall apply in cases where a partner-
ship (lower-tier partnership) that has effec-
tively connected taxable income (ECTI),
hasapartner that isitself apartnership (up-
per-tier partnership). A partnership that
directly or indirectly (through a chain of
partnerships) ownsapartnership interestin
alower-tier partnership shall be allowed a
credit against its own section 1446 with-
holding tax (1446 tax) for the tax paid by
the lower-tier partnership on its behalf. If
an upper-tier domestic partnership directly
owns an interest in a lower-tier partner-
ship, the lower-tier partnership is not re-
quired to pay a withholding tax with re-
spect to the upper-tier partnership’ salloca-
ble share of effectively connected taxable
income (ECTI), regardless of whether the
upper-tier domestic partnership’s partners
are foreign.

(b) Reporting requirements—(1) In
general. To the extent that an upper-tier
partnership that is a foreign partnership
is a partner in a lower-tier partnership,



and the lower-tier partnership has made
1446 tax installment payments on ECTI
alocable to the upper-tier partnership,
the upper-tier partnership shal receive a
copy of the statements and forms filed
by the lower-tier partnership allocable to
its partnership interest in the lower-tier
partnership under 881.1446-1 through
1.1446-3 (e.g., Form 8805, “Foreign Part-
ner’s Information Statement of Section
1446 Withholding Tax”). The upper-tier
partnership may treat the 1446 tax paid
by the lower-tier partnership on its be-
half as a credit against its liability to pay
1446 tax, as if the upper-tier partnership
actually paid over the amounts at the
time that the amounts were paid by the
lower-tier partnership. See §1.1462-1(b).
However, the upper-tier partnership may
not obtain a refund for the amounts paid
by the lower-tier partnership, but instead,
must file such forms as prescribed by
§1.1446-3 and this section to alow the
credits under section 33 to be properly
claimed by the beneficial owners of such
income. See §1.1462-1. The upper-tier
partnership must file Form 8804, “ Annual
Return for Partnership Withholding Tax
(Section 1446),” and Form 8805, “Foreign
Partner’s Information Statement of Sec-
tion 1446 Withholding Tax,” with respect
to its 1446 tax obligation, passing the
credit for 1446 tax paid by the lower-tier
partnership to its partners.

(2) Publicly traded partnerships. Inthe
case of an upper-tier foreign partnership
that is a publicly traded partnership, the
rules of §1.1446-4(c) shall apply.

(c) Look through rules for foreign
upper-tier partnerships. For purposes
of computing the 1446 tax obligation
of a lower-tier partnership, if an up-
per-tier partnership owns an interest in the
lower-tier partnership, the upper-tier part-
nership’s allocable share of the lower-tier
partnership’s ECTI shall be treated as
alocable to the partners of the upper-tier
partnership (asif they were direct partners
in the lower-tier partnership) to the extent
that—

(1) The upper-tier partnership furnishes
the lower-tier partnership with a valid
Form W-8IMY, “Certificate of Foreign
Intermediary, Flow Through Entity, or
Certain U.S Branches for United States
Tax Withholding,” indicating that it is a
look-through foreign partnership for pur-
poses of section 1446, and

(2) The lower-tier partnership can
reliably associate (within the meaning
of 81.1441-1(b)(2)(vii)) the effectively
connected partnership items allocable to
the upper-tier partnership with a Form
W-8BEN, “Certificate of Foreign Satus
of Beneficial Owner for U.S. Tax With-
holding,” Form W-8IMY, or Form W-9,
an “Request for Taxpayer |dentification
Number and Certification,” for each of
the upper-tier partnership’s partners. The
principles of 8§1.1441-1(b)(2)(vii) shall
apply to determine whether a lower-tier
partnership can reliably associate ef-
fectively connected partnership items
allocable to the upper-tier partnership to
the partners of the upper-tier partnership.
The upper-tier partnership shall provide
the lower-tier partnership with a with-
holding certificate for each partner in the
upper-tier partnership and information
regarding the allocation of effectively
connected items to the respective partners
of the upper-tier partnership. To the extent
the lower-tier partnership receives a valid
Form W-8IMY from the upper-tier part-
nership but cannot reliably associate the
upper-tier partnership’s allocable share of
effectively connected partnership items
with a withholding certificate for each
of the upper-tier partnership's partners,
the lower-tier partnership shall withhold
at the higher of the applicable percent-
ages in section 1446(b). If a lower-tier
partnership has not received a valid Form
W-8IMY from the upper-tier partnership,
the lower-tier partnership shall withhold
at the higher of the applicable percentages
in section 1446(b). See §1.1446-1(c)(3).
The approach set forth in this paragraph (c)
shall not apply to partnerships whose in-
terestsare publicly traded. See §1.1446-4.

(d) Examples. The following examples

illustrate the provisions of §1.1446-5:
Example 1—Sufficient documentation—tiered
partnership structure. (i) Nonresident alien (NRA)
and foreign corporation (FC) are partnersin PRS, a
foreign partnership, and share profits and losses in
PRS 70 and 30 percent, respectively. All of PRS's
partnership items are allocated based upon each part-
ner's respective ownership interest and it is assumed
that these alocations are respected under section
704(b) and the regulations thereunder. NRA and
FC each furnish PRS with a valid Form W-8BEN
establishing themselves as a foreign individual and
foreign corporation, respectively. PRS holds a 40
percent interest in the profits, losses and capital
of LTR, a lower-tier partnership. NRA holds the
remaining 60 percent interest in profits, losses and
capital of LTP. LTP has $100 of annualized ECT]I for
the relevant installment period. PRS has no income

other than the income alocated from LTP. PRS
provides LTP with avalid Form W=8IMY indicating
that it is aforeign partnership and attaches the valid
Form W—-8BENSs executed by NRA and FC, as well
as a statement describing the allocation of PRS's
effectively connected items among its partners. Fur-
ther, NRA provides avalid Form W-8BEN to LTP.

(i) LTP must pay 1446 tax on the $60 allocable to
itsdirect partner NRA using the highest ratein section
1

(iii) With respect to the effectively connected
partnership items that LTP can reliably associate
with NRA through PRS (70 percent of PRS's al-
locable share, or $28), LTP will pay 1446 tax on
NRA's alocable share of LTP's partnership ECTI
(as determined by looking through PRS) using the
applicable percentage for non-corporate partners (the
highest rate in section 1).

(iv) With respect to the effectively connected part-
nership itemsthat LTP can reliably associate with FC
through PRS (30 percent of PRS' s allocable share, or
$12), LTP will pay 1446 tax on FC's allocable share
of LTP's ECTI (as determined by looking through
PRS) using the applicable percentage for corporate
partners.

(v) LTP's payment of the 1446 tax istreated asa
distribution to NRA and PRS,; its direct partners, that
those partners may credit against their respective tax
obligations. PRS will report its 1446 tax obligation
with respect to its direct foreign partners, NRA and
FC, on the Form 8804 and Form 8805 that it files
with the Internal Revenue Service and will credit the
amount withheld by LTP. Thus, PRS will pass along
to NRA and FC the credit for the 1446 tax withheld
by LTPwhichwill betreated as adistribution to them.

Example 2—Insufficient documentation—tiered
partnership structure. PRS is a domestic partner-
ship that has two equal partners A and UTP. A isa
nonresident alien individual and UTP is a foreign
partnership that has two equal foreign partners, C
and D. Neither A nor UTP provide PRS with avalid
Form W-8BEN, Form W-8IMY, or Form W-9.
Neither C nor D provide UTP with a valid Form
W-8BEN, Form W-8IMY, or Form W-9. PRS must
presume that UTP is a foreign person subject to
withholding under section 1446 at the higher of the
highest rate under section 1 or 11(b)(1). PRS has
also not received any documentation with respect to
A. PRS must presumethat A isaforeign person, and,
if PRS knows that A is an individual, compute and
pay 1446 tax based on that knowledge.

81.1446-6 Effective date.

Sections 1.1446-1 through 1.1446-5
shall apply to partnership taxable years
beginning after the date that these regula-
tions are published as final regulations in
the Federal Register.

Par. 5. Section 1.1461-1 is amended as
follows:

1. Paragraph (a)(1) is amended by
adding three sentences at the end of the
paragraph.

2. The second sentence of paragraph
(©)(2)(i) isremoved and two sentences are
added in its place.



3. Paragraph (c)(1)(ii)(A)(8) isredesig-
nated as paragraph (c)(1)(ii)(A)(9), and a
new paragraph (¢)(1)(ii)(A)(8) is added.

4. The first sentence of paragraph
(©)(2)(i) is removed and two sentences are
added in its place.

5. Thefirst sentence of paragraph (c)(3)
isremoved and two sentences are added in
its place.

6. Paragraph (i) isrevised.

The additions and revisions read asfol-
lows:

§1.1461-1 Payment and returns of tax
withheld.

(a) * k%

(1) * * * With respect to withholding
under section 1446, this section shall
only apply to publicly traded partnerships
that have not made an election under
§1.1446-4(g). See 8§1.1461-3 for penal-
ties applicable to partnerships that fail
to withhold under section 1446 on effec-
tively connected taxable income allocable
to foreign partners, including a publicly
traded partnership that has made an elec-
tion under §1.1446-4(g). The previous
two sentences shall apply to partnership
taxable years beginning after the date that
these regulations are published as final
regulations in the Feder al Register.

* k k k %

(C) * k%

(1) * %k

(i) * * * Notwithstanding the preceding
sentence, any person that withholds or is
required to withhold an amount under sec-
tions 1441, 1442, 1443, or §1.1446-4(a)
must file a Form 1042-S, “Foreign Per-
son’s U.S. Source Income Subject to With-
holding,” for the payment withheld upon
whether or not that person is engaged in
atrade or business and whether or not the
payment is an amount subject to reporting.
The reference in the previous sentence to
withholding under §1.1446-4 shall apply
to partnership taxable years beginning af-
ter the date that these regulations are pub-
lished as final regulations in the Federal
Register * * *

(ii) * ok ok

(A) * %k

(8) A partner receiving a distribu-
tion from a publicly traded partnership
subject to withholding under section
1446 and 8§1.14464. This paragraph

©)(D)(ii)(A)(8) shall apply to partnership
taxable years beginning after the date that
these regulations are published as final
regulations in the Federal Register.

* %k * % %

(2) Amounts subject to reporting—(i)
In general. Subject to the exceptions
described in paragraph (c)(2)(ii) of this
section, amounts subject to reporting
on Form 1042-S are amounts paid to a
foreign payee or partner (including per-
sons presumed to be foreign) that are
amounts subject to withholding as defined
in §1.1441-2(a) or 81.1446-4(a). The
reference in the previous sentence to with-
holding under §1.1446-4 shall apply to
partnership taxable years beginning after
the date that these regulations are pub-
lished as final regulations in the Federal
Register. * * *

* k * % %

(3) Required information. The infor-
mation required to be furnished under
this paragraph (c)(3) shall be based upon
the information provided by or on behalf
of the recipient of an amount subject
to reporting (as corrected and supple-
mented based on the withholding agent’s
actual knowledge) or the presumption
rules of 881.1441-1(b)(3), 1.1441-4(a);
1.1441-5(d) and (e); 1.1441-9(b)(3),
1.1446-1(c)(3) or 1.6049-5(d). The
reference in the previous sentence to pre-
sumption rules applicable to withholding
under section 1446 shall apply to part-
nership taxable years beginning after the
date that these regulations are published as
final regulations in the Federal Register.

* Kk *

* % * % %

(i) Effective date. Unlessotherwisepro-
vided in this section, this section shall ap-
ply to returns reguired for payments made
after December 31, 2000.

Par. 6. Section 1.1461-2 is amended
by:

1. Removing the first sentence of para-
graph (a)(1) and adding two sentences in
its place.

2. Revising paragraphs (b) and (d).

The revisions and addition read as fol-
lows:

§1.1461-2 Adjustments for
overwithholding or underwithholding of
tax.

(8 Adjustments of overwithheld
tax—(1) In general. Except for part-
nerships or nominees required to with-
hold under section 1446, a withholding
agent that has overwithheld under chap-
ter 3 of the Internal Revenue Code, and
made a deposit of the tax as provided in
81.6302—2(a) may adjust the overwithheld
amount either pursuant to the reimburse-
ment procedure described in paragraph
(8)(2) of this section or pursuant to the
set-off procedure described in paragraph
(8)(3) of this section. References in the
previous sentence excepting from this
section certain partnerships withholding
under section 1446 shall apply to part-
nership taxable years beginning after the
date that these regulations are published as
final regulations in the Federal Register.

* Kk *

* * % % %

(b) Withholding of additional tax when
underwithholding occurs. A withholding
agent may withhold from future payments
(or a partner’s alocable share of ECTI
under section 1446) made to a beneficial
owner the tax that should have been with-
held from previous payments (or paid un-
der section 1446 with respect to apartner’s
alocable share of ECTI) to such benefi-
cia owner under chapter 3 of the Inter-
nal Revenue Code. In the aternative, the
withholding agent may satisfy thetax from
property that it holds in custody for the
beneficial owner or property over which
it has control. Such additional withhold-
ing or satisfaction of the tax owed may
only be made before the date that the an-
nual return (e.g. Form 1042, Form 8804)
isrequired to befiled (not including exten-
sions) for the taxable year in which the un-
derwithholding occurred. See §1.6302-2
for making deposits of tax or §1.1461-1(a)
for making payment of the balance due
for acalendar year. See also §81.1461-1,
1.1461-3, and 1.1446-1 through 1.1446-5
for rulesrelating to withholding under sec-
tion 1446. References in this paragraph
(b) to withholding under section 1446 shall
apply to partnership taxable years begin-
ning after the datethat these regulationsare
published as final regulations in the Fed-
eral Register.



* % * % %

(d) Effective date. Unless otherwise
provided in this section, this section ap-
pliesto payments made after December 31,
2000.

Par. 7. Section 1.1461-3 is added to
read as follows.

§1.1461-3 Withholding under section
1446.

For rulesrelating to the withhol ding tax
liability of a partnership or nominee un-
der section 1446, see §81.1446-1 through
1.1446-6. For penalties and additions to
the tax for failure to timely pay the tax
required to be paid under section 1446,
see sections 6655 (in the case of publicly
traded partnerships that have not made an
election under §1.1446-4(g), see section
6656), 6672, and 7202 and the regulations
under those sections. For penalties and
additions to the tax for failure to file re-
turns or furnish statements in accordance
with the regulations under section 1446,
see sections 6651, 6662, 6663, 6721, 6722,
6723, 6724(c), 7201, 7203, and the regu-
lations under those sections. This section
shall apply to partnership taxable years be-
ginning after the date that these regulations
are published as final regulations in the
Federal Register.

Par. 8. Section 1.1462-1 is amended
by revising paragraphs (b) and (c) to read
as follows:

§1.1462-1 Withheld tax as credit to
recipient of income.

* % *x % %

(b) Amounts paid to persons who are
not the beneficial owner. Amounts with-
held at source under chapter 3 of the Inter-
nal Revenue Code on payments to (or ef-
fectively connected taxableincome alloca
bleto) afiduciary, partnership, or interme-
diary is deemed to have been paid by the
taxpayer ultimately liable for the tax upon
suchincome. Thus, for example, if abene-
ficiary of atrust is subject to the taxesim-
posed by section 1, 2, 3, or 11 upon any
portion of the income received from afor-
eign trust, the part of any amount withheld
at source whichis properly allocableto the
income so taxed to such beneficiary shall
be credited against the amount of the in-
come tax computed upon the beneficiary’s
return, and any excess shall be refunded.
See 81.1446-3 for examples applying this

rule in the context of a partnership interest
held through aforeign trust or estate. Fur-
ther, if a partnership withholds an amount
under chapter 3 of the Internal Revenue
Code with respect to the distributive share
of apartner that isapartnership or with re-
spect to the distributive share of partners
in an upper-tier partnership, such amount
is deemed to have been withheld by the
upper-tier partnership. See §1.1446-5 for
rules applicabletotiered partnership struc-
tures. References in this paragraph (b)
to withholding under section 1446 shall
apply to partnership taxable years begin-
ning after the date that theseregulationsare
published as final regulations in the Fed-
eral Register.

(c) Effective date. Unless otherwise
provided in this section, this section ap-
pliesto payments made after December 31,
2000.

Par. 9. Section 1.1463-1 is amended
by:

1. Adding two sentences at the end of
paragraph (a).

2. Revising paragraph (b).

The addition and revision read as fol-
lows:

§1.1463-1 Tax paid by recipient of
income.

(8 * * * See §1.1446-3(f) for additional
ruleswherethetax wasrequired to bewith-
held under section 1446. The referencein
the previous sentence to withholding un-
der section 1446 shall apply to partnership
taxable years beginning after the date that
theseregulationsare published asfinal reg-
ulationsin the Federal Register.

(b) Effective date. Unless otherwise
provided in this section, this section ap-
pliesto failuresto withhold occurring after
December 31, 2000.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 10. The authority for 26 CFR part
301 continuesto read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 11. In §301.6109-1 is amended as
follows:

1. In paragraph (b)(2)(vi), remove the
word “and”.

2. In paragraph (b)(2)(vii), remove the
period at the end of the paragraph and add
“; and” inits place.

3. Paragraph (b)(2)(viii) is added.

4. |n paragraph (c), the first three sen-
tences are revised and a sentence is added
at the end of the paragraph.

The amendments and additions read as
follows:

8301.6109-1 Identifying numbers.

* * * % %

(b) * Kk ok

(2) * Kk ok

(viii) A foreign person that furnishes
a withholding certificate described in
81.1446-1(c)(2) or (3) of this chapter.
This paragraph (b)(2)(viii) shall apply to
partnership taxable years beginning after
the date these regulations are published as
final regulationsin the Federal Register.

(c) Requirement to furnish another’s
number. Every person required under this
title to make a return, statement, or other
document must furnish such taxpayer
identifying numbers of other U.S. persons
and foreign persons that are described in
paragraph (b)(2)(i), (i), (iii), (vi), (vii),
or (viii) of this section as required by the
forms and the accompanying instructions.
The taxpayer identifying number of any
person furnishing awithholding certificate
referred to in paragraph (b)(2)(vi) or (viii)
of this section shall also be furnished if
it is actually known to the person making
a return, statement, or other document
described in this paragraph (c). If the per-
son making the return, statement, or other
document does not know the taxpayer
identifying number of the other person,
and such other person is one that is de-
scribed in paragraph (b)(2)(i), (ii), (iii),
(vi), (vii), or (viii) of this section, such
person must request the other person’s
number. * * * References in this para-
graph (c) to paragraph (b)(2)(viii) of this
section shall apply to partnership taxable
years beginning after the date these regu-
lations are published as fina regulations
in the Federal Register.

* * % % %

Par. 12. In §301.6721-1, paragraph
(9)(4) isrevised to read as follows:

8301.6721-1 Failure to file correct
information returns.

* *x % % %

(g) * %%
(4) Other items. The term information

return also includes any form, statement,



or schedule required to be filed with the
Internal Revenue Service with respect to
any amount from which tax is required to
be deducted and withheld under chapter
3 of the Internal Revenue Code (or from
which tax would be required to be so de-
ducted and withheld but for an exemption
under the Internal Revenue Code or any
treaty obligation of the United States), gen-
erally Forms 1042-S, “Foreign Person’s
U.S Source Income Subject to Withhold-
ing,” and 8805, “Foreign Partner’s Infor-
mation Statement of Section 1446 With-
holding Tax.” The provisions of this para-
graph (g)(4) referring to Form 8805, shall
apply to partnership taxable years begin-
ning after the date these regulations are
published as final regulations in the Fed-
eral Register.

* % * % %

Robert E. Wenzel,

Deputy Commissioner for Services

and Enforcement.
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