
(1994), the court compared the organiza-
tion’s activities to commercial insurance
companies and found they were “commer-
cial in nature.”3

III. NEED FOR GUIDANCE

Treasury and the Service believe that
guidance is necessary to provide § 501(c)(3)
and § 501(c)(4) organizations with greater
certainty as to the definition of the term
“commercial-type insurance” and how
§ 501(m) applies to organizations described
in § 501(c)(3) and § 501(c)(4), including
health maintenance organizations. The Code
does not define the term “commercial-
type insurance,” and no regulations or pub-
lished guidance have been issued under
§ 501(m). In addition, since the enactment
of § 501(m), there have been significant de-
velopments in the insurance and health care
industries, including changes in the opera-
tion of health maintenance organizations.

Taxpayers have asked the Service to pro-
vide guidance under § 501(m), defining the
term “commercial-type insurance” and de-
scribing the application of the exceptions
in § 501(m)(3)(A) and § 501(m)(3)(B). Trea-
sury and the Service intend to propose regu-
lations under § 501(m). The proposed
regulations will define the term
“commercial-type insurance” and address
how § 501(m) applies to organizations de-
scribed in § 501(c)(3) and § 501(c)(4), in-
cluding health maintenance organizations.

Treasury and the Service expect that
these regulations will apply prospectively,
effective as of the date that final regula-
tions under § 501(m) are published in the
Federal Register. Treasury and the Ser-
vice will consider proposing appropriate
transition rules, if necessary.

IV. WITHDRAWAL OF IRM

A health maintenance organization that
satisfies the IRM HMO Guidelines is treated
as qualifying for exemption under either
§ 501(c)(3) or § 501(c)(4), as applicable,
and its activities are not treated as
“commercial-type insurance” under
§ 501(m). In light of the regulations project,
the Service is withdrawing for further study
the sections of the IRM HMO Guidelines
that relate to § 501(m).

V. REQUEST FOR COMMENTS

Treasury and the Service request com-
ments on the content of the regulations to
be proposed, including the definition of the
term “commercial-type insurance” and the
application of § 501(m) to organizations de-
scribed in § 501(c)(3) and § 501(c)(4), in-
cluding health maintenance organizations.
In particular, comments are requested on
what factors may be indicative of
“commercial-type insurance.”

In addition, comments are requested on
the exception from “commercial-type in-
surance” in § 501(m)(3)(A). Comments are
specifically requested on: (i) the meaning
of the term “insurance provided at sub-
stantially below cost,” (ii) the application
of this exception to Medicaid-only health
maintenance organizations, and (iii) the
treatment of grants or contractual pay-
ments from states or the federal govern-
ment for purposes of this exception.

Further, Treasury and the Service re-
quest comments on the exception from
“commercial-type insurance” in
§ 501(m)(3)(B). In light of the legislative
history, comments are specifically requested
on: (i) what historical industry data or other
criteria the Service should use to deter-
mine whether the health insurance a health
maintenance organization provides is “of a
kind customarily provided by such orga-
nizations”; (ii) what factors or criteria the
Service should consider in determining
whether a health maintenance organiza-
tion’s “principal activity” is “providing
health care”; (iii) what factors or criteria the
Service should consider in determining
whether the health insurance a health main-
tenance organization provides is “inciden-
tal to the organization’s principal activity
of providing health care”; and (iv) how this
exception should be applied to a health
maintenance organization that does not pro-
vide “health care to its members predomi-
nantly at its own facility through the use of
health care professionals and other work-
ers employed by the organization.”4

VI. SUBMISSION OF COMMENTS

Comments should be submitted by Au-
gust 25, 2003, in writing and should in-
clude a reference to Notice 2003–31.

Comments may be submitted to:

Internal Revenue Service
Attn: T:EO:RA:T:1 (Notice 2003–31)
P.O. Box 7604
Ben Franklin Station
Washington, DC 20044

Comments may be hand delivered be-
tween the hours of 8 a.m. and 4 p.m., Mon-
day through Friday, to:

T:EO:RA:T:1 (Notice 2003–31)
Courier’s Desk
Internal Revenue Service
1111 Constitution Avenue, N.W.
Washington, DC 20224

Alternatively, comments may be sent via
facsimile to (202) 283–9462 or via e-mail
to tege.501m@irs.gov and include a refer-
ence to Notice 2003–31.

All comments submitted will be avail-
able for public inspection and copying.

VII. DRAFTING INFORMATION

The principal author of this notice is
Lawrence M. Brauer, TE/GE Division, Ex-
empt Organizations. For further informa-
tion on this notice, contact Mr. Brauer at
(202) 283–9457 (not a toll-free call).

Weighted Average Interest
Rate Update

Notice 2003–32

Sections 412(b)(5)(B) and 412(l)(7)(C)(i)
of the Internal Revenue Code provide that
the interest rates used to calculate current
liability for purposes of determining the full
funding limitation under § 412(c)(7) and the
required contribution under § 412(l) must
be within a permissible range around the
weighted average of the rates of interest on
30-year Treasury securities during the four-
year period ending on the last day before
the beginning of the plan year.

Notice 88–73, 1988–2 C.B. 383, pro-
vides guidelines for determining the
weighted average interest rate and the re-
sulting permissible range of interest rates
used to calculate current liability for the pur-
pose of the full funding limitation of
§ 412(c)(7) of the Code.

Section 417(e)(3)(A)(ii)(II) defines the
applicable interest rate, which must be used
for purposes of determining the minimum

3 The court also found that the organization did not satisfy the exception in § 501(m)(3)(A). 32 Fed. Cl. at 292.
4 See H.R. Rep. No. 99–426, at 665; 1986 General Explanation, at 585.
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present value of a participant’s benefit un-
der § 417(e)(1) and (2), as the annual rate
of interest on 30-year Treasury securities for
the month before the date of distribution or
such other time as the Secretary may by
regulations prescribe. Section 1.417(e)–
1(d)(3) of the Income Tax Regulations pro-
vides that the applicable interest rate for a
month is the annual interest rate on 30-
year Treasury securities as specified by the

Commissioner for that month in revenue
rulings, notices or other guidance pub-
lished in the Internal Revenue Bulletin.

The rate of interest on 30-year Trea-
sury Securities for April 2003 is 4.90 per-
cent. Pursuant to Notice 2002–26, 2002–1
C.B. 743, the Service has determined this
rate as the monthly average of the daily de-
termination of yield on the 30-year Trea-
sury bond maturing in February 2031.

Section 405 of the Job Creation and
Worker Assistance Act of 2002 amended
§ 412(l)(7)(C) of the Code to provide that
for plan years beginning in 2002 and 2003
the permissible range is extended to 120
percent.

The following rates were determined for
the plan years beginning in the month
shown below.

Month Year
Weighted
Average

90% to 110%
Permissible

Range

90% to 120%
Permissible

Range

May 2003 5.43 4.89 to 5.97 4.89 to 6.52

Drafting Information

The principal authors of this notice are
Paul Stern and Tony Montanaro of the Em-
ployee Plans, Tax Exempt and Govern-
ment Entities Division. For further
information regarding this notice, please
contact the Employee Plans’ taxpayer as-
sistance telephone service at 1–877–829–
5500 (a toll-free number), between the hours
of 8:00 a.m. and 6:30 p.m. Eastern time,
Monday through Friday. Mr. Stern
may be reached at 1–202–283–9703.
Mr. Montanaro may be reached at 1–202–
283–9714. The telephone numbers in the
preceding two sentences are not toll-free.

26 CFR 601.105: Examination of returns and
claims for refund, credit, or abatement; determina-
tion of correct tax liability.
(Also Part I, §§ 864; 1.861–8T; 1.861–9T.)

Rev. Proc. 2003–37

SECTION 1. PURPOSE

This revenue procedure describes docu-
mentation and information a taxpayer that
uses the fair market value method of ap-
portionment of interest expense may pre-
pare and make available to the Internal
Revenue Service (“Service”) upon request
in order to establish the fair market value
of the taxpayer’s assets to the satisfaction
of the Commissioner as required by
§ 1.861–9T(g)(1)(iii). It also sets forth the
procedures to be followed in the case of
elections to use the fair market value
method.

mined by deducting the expenses, losses,
and other deductions properly apportioned
or allocated thereto and a ratable part of any
expenses, losses, and other deductions that
cannot be definitely allocated to some item
or class of gross income. Section 864(e)(2)
provides that all allocations and apportion-
ments of interest expense must be made on
the basis of assets rather than gross in-
come. Sections 1.861–8T and 1.861–9T pro-
vide general rules governing the asset
method of interest expense apportionment,
and §§ 1.861–8T(c)(2) and 1.861–9T
(g)(1)(ii) provide that a taxpayer appor-
tions its interest expense on the basis of the
tax book value of its assets or, at the elec-
tion of the taxpayer, the fair market value
of its assets. Under both methods, § 1.861–
9T(g)(3) requires assets to be character-
ized according to the source and type of
income that they generate, have gener-
ated, or may reasonably be expected to gen-
erate.

tionment.

SECTION 3. DOCUMENT AND
INFORMATION REQUIREMENTS

.01 If a taxpayer satisfies the require-
ments of sections 3.02 and 3.03 of this rev-
enue procedure regarding the preparation
and production of documents and other in-
formation relating to valuation of assets and
the Commissioner determines that the tax-
payer’s valuation of an asset is reason-
able, then the taxpayer will have established
the fair market value of the asset to the sat-
isfaction of the Commissioner pursuant to
§ 1.861–9T(g)(1)(iii).

.02 A taxpayer satisfies the require-
ments of this section 3.02 if the taxpayer
prepares and makes available to the Ser-
vice upon request a narrative statement de-
scribing the apportionment of interest
expense under the fair market value method
in sufficient detail such that the Service can
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