
Part IV. Items of General Interest

Tax Exempt Bond Mediation
Dispute Resolution Pilot
Program

Announcement 2003–36

SECTION 1. BACKGROUND AND
SUMMARY

.01 This announcement contains the pro-
cedures for the Tax Exempt Bond Media-
tion Dispute Resolution Pilot Program (TEB
Mediation). In furtherance of the Service’s
goal of resolving tax controversies on a ba-
sis that is fair and impartial to both the gov-
ernment and taxpayers, TEB Mediation es-
tablishes new opportunities for Issuers (as
defined in Rev. Proc. 96–16, 1996–1 C.B.
630) of tax-exempt debt, with the assis-
tance of the Office of Appeals, to expe-
dite the resolution of cases within the Tax
Exempt Bond organization.

.02 TEB Mediation is jointly adminis-
tered by TEB and Appeals and is avail-
able to Issuers of tax-exempt debt with
cases under examination within TEB. Due
to the nature of these cases, conduit bor-
rowers (and in certain limited cases, other
interested parties) may participate in TEB
Mediation, but every TEB Mediation must
involve a person with decision making au-
thority for the Issuer, whether the Issuer it-
self, an authorized representative of the Is-
suer pursuant to a power or attorney, or
another entity (e.g., a conduit borrower) pur-
suant to a power of attorney from the Is-
suer. See §§ 4.05, 4.09, and 4.10. TEB Me-
diation takes place prior to the issuance of
the proposed adverse determination letter
to the Issuer and is designed to be com-
pleted in approximately 60 days or less.

.03 TEB Mediation utilizes the services
of a trained Appeals mediator with TEB ex-
perience (Appeals Mediator), serving as a
neutral participant, to facilitate the resolu-
tion of factual disputes between the par-
ties. At the Issuer’s expense, TEB and the
Issuer (the parties) may use a non-Service
co-mediator in the TEB Mediation.

SECTION 2. SCOPE

.01 TEB Mediation is an optional pro-
cess. TEB Mediation may not be the ap-
propriate dispute resolution process for all
cases. The TEB Field Manager and the Is-

suer must evaluate their individual circum-
stances to determine if this process meets
their needs.

.02 TEB Mediation is generally avail-
able for all TEB cases within the jurisdic-
tion of TEB in which:

(1) The factual issues are fully devel-
oped,

(2) There are a limited number of un-
agreed issues,

(3) The preliminary adverse determina-
tion letter has been issued (see Rev. Proc.
99–35, § 4.04(1), 1999–2 C.B. 501, and any
succeeding revenue procedure); and

(4) A written response to the prelimi-
nary adverse determination letter has been
provided by the Issuer.

.03 TEB Mediation will not be avail-
able for any of the following issues:

(1) Legal issues for which there is no
precedent;

(2) Issues in a taxpayer’s case desig-
nated for litigation;

(3) Issues docketed in any court;
(4) Issues for which mediation would not

be consistent with sound tax administra-
tion, e.g., issues governed by closing agree-
ments, by res judicata, or by controlling
precedent; and

(5) Issues for which a proposed adverse
determination letter has been issued (see
Rev. Proc. 99–35, § 4.05(1), 1999–2 C.B.
501).

The exclusion of an issue under this sec-
tion, however, does not preclude the con-
sideration of another issue in the case
through the TEB Mediation process.

SECTION 3. REQUESTS FOR
MEDIATION

.01 Either the Issuer or the TEB Field
Manager may suggest the use of TEB Me-
diation procedures.

.02 To initiate formal consideration of
a request for mediation, the Issuer must send
the TEB Field Manager a written request
that includes the following information:

(1) A description of the issue for which
TEB Mediation is being requested;

(2) A representation that the issue for
which TEB Mediation is being requested
is not an excluded issue described in sec-
tion 2.03, above; and

(3) A request by the Issuer to use a non-
Service co-mediator, if applicable.

.03 TEB Mediation requests will be
evaluated to determine if the particular is-
sue(s) is appropriate for inclusion in the pro-
gram. If TEB denies the mediation request,
the TEB Field Manager will promptly in-
form the Issuer and the Appeals TEB Me-
diation Program Manager. The decision not
to approve a request for TEB Mediation is
final and not subject to administrative ap-
peal or judicial review.

.04 If TEB and the Issuer agree that the
use of mediation procedures is appropri-
ate, the TEB Field Manager and the Is-
suer will enter into a written agreement to
mediate, in the form of Exhibit 1, TEB
Agreement to Mediate. The TEB Agree-
ment to Mediate will specify the issues that
the parties have agreed to mediate, iden-
tify a neutral conference site (e.g., the Ap-
peals Mediator’s office), and an agreed pro-
jected process ending date. The preliminary
adverse determination letter and a written
response from the Issuer should be attached
to the TEB Agreement to Mediate.

SECTION 4. PROCEDURES FOR
CONDUCTING THE TEB MEDIATION

.01 TEB Mediation utilizes the services
of a trained Appeals Mediator to facili-
tate the resolution of factual disputes be-
tween the Issuer and TEB. The Appeals
Mediator, as a neutral participant, will as-
sist the parties in defining the issues. The
Appeals Mediator will not render a deci-
sion regarding any issue in dispute. Prior
to the commencement of the mediation, the
Appeals Mediator will advise the parties of
the procedures and ground rules for the me-
diation process. At the conclusion of the
TEB Mediation process, the Appeals Me-
diator will prepare a brief written report in
the form set forth in Exhibit 2, Model Me-
diator’s Report.

.02 Within three business days of re-
ceiving a TEB Agreement to Mediate, the
Appeals TEB Mediation Program Man-
ager will assign an Appeals Mediator, se-
lected from a list of eligible individuals
who, generally, will be from the same Ap-
peals office or geographic area where the
case is assigned.

.03 The Issuer also may request, at the
Issuer’s expense, to use a non-Service co-
mediator. If the Issuer requests to use a non-
Service co-mediator, the Issuer and the TEB
Field Manager shall make the selection from
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any local or national organization that pro-
vides a roster of qualified neutrals. To
qualify, the proposed non-Service co-
mediator must have completed mediation
training, have previous mediation experi-
ence, and have a substantive knowledge of
relevant tax law or knowledge of indus-
try practices.

.04 Generally, the Appeals Mediator be-
gins the TEB Mediation with an initial joint
session at which all parties are present. Both
the Issuer and TEB will be provided ample
opportunity to present their respective po-
sitions. After the initial joint session, the Ap-
peals Mediator may hold, as necessary, in-
dividual sessions with the parties, or
additional joint sessions, as deemed appro-
priate in the sole judgment of the Appeals
Mediator.

.05 During the TEB Mediation session,
both the Issuer and TEB will have at least
one representative present with decision-
making authority, unless there is an agree-
ment to the contrary (e.g., a decision maker,
while not physically present, must be avail-
able by telephone). The Issuer and TEB
should also include individuals with the in-
formation and expertise necessary to as-
sist the parties and the Appeals Mediator
during the mediation process. In cases
where doing so will facilitate the process,
the Appeals Mediator may ask that the num-
ber of participants be limited. Any person
engaged in practice before the Service, as
defined in Publication 216, Conference and
Practice Requirements, must have a power
of attorney from the issuer or other repre-
sented party (Form 2848, Power of Attor-
ney and Declaration of Representative).

.06 The goal of the TEB Mediation Pro-
gram is to complete the mediation pro-
cess in approximately 60 days.

.07 The TEB mediation session gener-
ally will be held at the Appeals Media-
tor’s office, unless the TEB Field Man-
ager and the Issuer specify another neutral
location, on a date agreeable to the par-
ties.

.08 The TEB mediation process is con-
fidential. All information concerning any
dispute resolution communication is con-
fidential and may not be disclosed by any
party, participant, observer or mediator, ex-
cept as provided by statute, such as in sec-
tions 6103 and 7214(a)(8) and 5 U.S.C.
§ 574. A dispute resolution communica-
tion includes all oral or written communi-
cations prepared for purposes of a dis-

pute resolution proceeding, including the
mediator’s report prepared at the conclu-
sion of the mediation process.

.09 In executing the TEB Agreement to
Mediate, the Issuer consents under sec-
tion 6103 to the disclosure by the Service
of its returns and return information inci-
dent to the TEB Mediation to any partici-
pant or observer identified in the initial lists
of participants and observers and to any
subsequent participants and observers iden-
tified in writing by the parties. (See Ex-
hibit 1 of this announcement). In addi-
tion, the Issuer may authorize any person
(e.g., conduit borrower) to inspect or re-
ceive confidential information during the
mediation process by submitting a duly ex-
ecuted Form 8821, Tax Information Author-
ization, to the TEB Field Manager. Where
appropriate for the mediation of the is-
sues involved, the conduit borrower (or any
other interested party participating in the
TEB Mediation) must consent under sec-
tion 6103 to the disclosure by the Service
of its returns and return information inci-
dent to the TEB Mediation to any partici-
pant or observer identified in the initial lists
of participants and to any subsequent par-
ticipants and observers identified in writ-
ing by the parties.

.10 The Issuer may authorize certain per-
sons to represent the Issuer during the me-
diation process by submitting a duly ex-
ecuted Form 2848, Power of Attorney and
Declaration of Representative, to the TEB
Field Manager. If the TEB Agreement to
Mediate is executed by a person pursuant
to a Form 2848, that power of attorney must
clearly express the Issuer’s grant of au-
thority to consent to disclose its returns and
return information by the Service to third
parties, and a copy of that power of attor-
ney must be attached to the agreement.

.11 Employees of the Service and the
Treasury Department who participate in or
observe the mediation process in any way,
and any person under contract to the Ser-
vice, pursuant to section 6103(n), that the
Service invites to participate or observe, will
be subject to the confidentiality and dis-
closure provisions of the Code, including
sections 6103, 7213, and 7431.

.12 The prohibition of ex parte com-
munications between Appeals Officers and
other Service employees provided by
§ 1001(a) of the Internal Revenue Ser-
vice Restructuring and Reform Act of 1998
does not apply to the communications aris-

ing in the TEB Mediation process because
the Appeals personnel, in facilitating the
resolution of a factual dispute between the
Issuer and TEB, are not acting in their tra-
ditional Appeals’ settlement role.

.13 At the conclusion of the TEB Me-
diation process, the Appeals Mediator will
prepare a brief written report, in the form
attached as Exhibit 2, Model Mediator’s Re-
port, which will summarize the Appeals
Mediator’s findings. A copy of the Media-
tor’s Report shall be provided to the TEB
Field Manager and the Issuer. If a non-
Service co-mediator is involved in the pro-
cess, a single report will be prepared for
joint signature. The Mediator’s Report may
not be used as precedent by any party.

.14 If the parties reach an agreement on
all or some issues through TEB Media-
tion, TEB will use established issue or case
closing procedures, which may include the
preparation of a Form 906, Closing Agree-
ment on Final Determination Covering Spe-
cific Matters, or the mailing of a no-change
closing letter.

.15 If any issues remain unresolved af-
ter TEB Mediation, the Issuer retains the
option of requesting that the issue be heard
through the traditional Appeals process in
accordance with Rev. Proc. 99–35.

SECTION 5. WITHDRAWAL FROM
THE TEB MEDIATION DISPUTE
RESOLUTION PILOT PROGRAM

Either party may withdraw from TEB
Mediation at any time by notifying the other
party and the Appeals Mediator in writ-
ing. The Appeals Mediator, but not the non-
Service co-mediator, may terminate the TEB
Mediation process, by notifying the par-
ties and, if applicable, the non-Service co-
mediator, in writing, if it becomes appar-
ent that meaningful progress toward
resolution of the issues has stopped.

SECTION 6. EFFECTIVE DATE

The TEB Mediation Dispute Resolu-
tion Pilot Program is effective beginning
June 3, 2003, and applications to the pro-
gram will be accepted through June 3, 2005.

SECTION 7. COMMENTS

The Service invites interested persons to
comment on this pilot program. Written
comments on the announcement should be
delivered or mailed by December 3, 2004,
to:
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Internal Revenue Service
Office of the Chief, Appeals
1099 14th Street, NW
Suite 4035 — East
Washington, D.C. 20005

Alternatively, comments may be sub-
mitted by e-mail to the following address:
Notice.comments@irscounsel.treas.gov.

SECTION 8. FURTHER
INFORMATION

For further information regarding this an-
nouncement, contact: Jacqueline A.
Harris, Appeals TEB Mediation Program
Manager, at (972) 308–7330; Ralph G.
Messenger, Appeals TEB Team Manager,
Oklahoma City, OK at (405) 297–4910;
Brian W. Haley, Appeals Area Director,
Dallas, TX at (972) 308–7455; or
Thomas C. Louthan, Appeals Area Direc-
tor, Washington, DC at (202) 694–1842 (not
toll-free calls).
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EXHIBIT 1

TEB Agreement to Mediate

Date

The undersigned requests that an Appeals Mediator be assigned in the TEB Mediation Process as described in Announcement 2003–
36. The Issuer (as defined in Rev. Proc. 96–16, 1996–1 C.B. 630) may also use a non-Internal Revenue Service (Service) co-
mediator, at the Issuer’s expense. The Issuer, by signing this Agreement to Mediate and participating in the mediation, acknowl-
edges that the Appeals Mediator is a current employee of the Service.

IRS and Treasury employees who participate in any way in the TEB Mediation process and any person under contract to the IRS
invited to participate, will be subject to the confidentiality and disclosure provisions of the Internal Revenue Code, including I.R.C.
sections 6103, 7213, and 7431. See also 5 U.S.C. section 574. The parties also acknowledge that IRS and all other Treasury em-
ployees involved in the mediation are bound by I.R.C. section 7214(a)(8) and must report information concerning violations of any
revenue law to the Secretary. The Appeals Mediator will have the right to ask either party for additional information if deemed nec-
essary for a full understanding of the issues being mediated. A copy of any submission a party gives to the Appeals Mediator will
be provided simultaneously to the other party.

The Issuer consents to the disclosure by the IRS of the Issuer’s returns and return information incident to the mediation to any par-
ticipant or observer for the Issuer. If the mediation agreement is executed by a person pursuant to a power of attorney executed by
the Issuer, that power of attorney must clearly express the Issuer’s grant of authority to consent to disclose the Issuer’s returns and
return information by the IRS to third parties, and a copy of that power of attorney must be attached to this agreement.

The issues for which mediation is requested are as follows: (provide attachment if necessary)

Each party will prepare a discussion summary of the issues, including the party’s arguments in favor of the party’s position, for con-
sideration by the Mediator(s), not to exceed 20 pages (exclusive of exhibits consisting of pre-existing documents and reports), double-
spaced and using a typeface no smaller than 12 characters per inch. The discussion summaries should be submitted to the Media-
tor(s) and the other party no later than two weeks before the mediation session is scheduled to begin. The Mediator(s) will have
the right to ask either party for additional information before the mediation session, if deemed necessary for a full understanding
of the issues to be mediated.

Estimated TEB Mediation Process End Date:
Neutral Conference Site:

TEB Field Manager Name:

Telephone #: ( ) Fax #: ( )

Issuer’s Name: Fax #: ( )

Issuer’s Address:

Issuer’s Representative (if applicable):

Name of Firm:
Address:

Telephone #: ( ) Fax #: ( )

SIGNATURES

Issuer: Date

TEB Field Manager: Date

Issuer’s Representative (if applicable): Date

Comments and Other Participants (attach additional sheets as necessary)

Name Position or Affiliation Phone

Appeals Mediator Assigned, Name: phone number

Appeals TEB Mediation Program Manager Date

2003–25 I.R.B. 1096 June 23, 2003



EXHIBIT 2
Model Mediator’s Report

The parties below agreed to mediate their dispute and attended a mediation session on Month, Day, Year in an attempt to resolve
the following factual issue(s):

ISSUE:

RESOLUTION [ ] Yes
[ ] No
[ ] Partial

ISSUE:

RESOLUTION: [ ] Yes
[ ] No
[ ] Partial

DATED this day of

/s/ Mediator(s)

/s/ Co-Mediator (if necessary)

/s/ Party

/s/ Party
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