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SUMMARY: This document contains fi-
nal regulations on the definition of pri-
vate activity bonds gpplicable to tax-exempt
bonds issued by state and local govern-
ments for output facilities. These regula-
tions affect issuers of tax-exempt bonds and
provide needed guidance for applying the
private activity bond restrictions to out-
put facilities.

DATES: Effective date: These regulations
are effective November 22, 2002.

Applicability date: For dates of appli-
cability, see § 1.141-15 of these regula-
tions.

FOR FURTHER INFORMATION
CONTACT: Rose M. Weber (202) 622—
3980 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document amends the Income Tax
Regulations (26 CFR part 1) under sec-
tion 141 by providing specia rules for tax-
exempt bonds issued for output facilities.
On January 18, 2001, temporary regula-
tions (T.D. 8941, 2001-1 C.B. 977) (the
temporary regulaions) were published in the

2002-40 I.R.B.

Federal Register (66 FR 4661) to pro-
vide guidance under the Internal Revenue
Code of 1986 regarding, among other
things, (a) the application of the private ac-
tivity bond tests under section 141(b)(1) and
(2) to output contracts for output facili-
ties; and (b) the application of the $15 mil-
lion limit under section 141(b)(4) to output
facility financings. A notice of proposed
rulemaking (REG-114998-99, 2001-1 C.B.
992) cross-referencing the temporary regu-
lations was published in the Federal Reg-
ister on the same day (66 FR 4754). On
July 24, 2001, the IRS held a public hear-
ing on the proposed regulations. Written
comments responding to the notice of pro-
posed rulemaking were also received. Af-
ter consideration of al the comments, the
proposed regulations are adopted as
amended by this Treasury decision and the
temporary regulations are removed. The re-
visions are discussed below.

Explanation of Provisions

A. 8§ 1.141-7 Special Rules for Output
Facilities

1. Benefits and burdens test

The temporary regulations contain a ben-
efits and burdens test for determining
whether the purchase of output of an out-
put facility is taken into account under the
private business tests. In particular, the tem-
porary regulations provide that the pur-
chase by a nongovernmental person of
available output of an output facility is taken
into account under the private business tests
if it has the effect of transferring substan-
tial benefits of owning the facility and sub-
stantial burdens of paying the debt service
on bonds used to finance the facility. Un-
der this test, an output contract transfers
substantial benefits of owning a facility if
it gives the purchaser (directly or indi-
rectly) rights to capacity of the facility on
a basis that is preferential to the rights of
the genera public. An output contract trans-
fers substantial burdens of paying debt ser-
vice under this test to the extent that the
issuer reasonably expects that it is substan-
tially certain that payments will be made
under the terms of the contract (disregard-
ing default, insolvency, or other similar cir-
cumstances).

Commentators were generaly critical of
the benefits and burdens test in the tem-

porary regulations. Some commentators
stated that preferential rights is not an ad-
equate concept for determining whether sub-
stantial benefits of ownership are passed
through an output contract. Some commen-
tators suggested that a substantial certainty
of payment by a purchaser does not nec-
essarily constitute a transfer of substan-
tial burdens of paying debt service. Other
commentators recommended that any sale
of output by a municipal utility outside of
its traditional service territory should re-
sult in private business use.

The final regulations amend the ben-
efits and burdens test. Under the revised
provision, an output contract is taken into
account under the private business tests if
it has the effect of transferring to a non-
governmental person the benefits of own-
ing the facility and the burdens of paying
the debt service on bonds issued to fi-
nance the facility. Thistest is met if anon-
governmental person agrees to purchase
available output of afacility pursuant to (1)
a take contract (that is, a contract under
which the purchaser agrees to pay for the
output if the facility is capable of provid-
ing it), or (2) atake or pay contract (that
is, a contract under which the purchaser
agrees to pay for the output, whether or not
the facility is capable of providing it). In
addition, as discussed below, certain re-
quirements contracts may satisfy the ben-
efits and burdens test. The fina regulations
define requirements contract as an output
contract, other than a take contract or atake
or pay contract, under which a nongovern-
menta person agrees to purchase al or part
of its output requirements.

2. Requirements contracts

The temporary regulations provide that
a requirements contract under which a non-
governmental person agrees to purchase all
or part of its output requirements is taken
into account under the private business tests
to the extent that, based on al the facts and
circumstances, it meets the benefits and bur-
dens test in those regulations. Relevant fac-
tors in making this determination include
whether the purchaser’s customer base has
significant indicators of stability, whether
the contract covers historical (rather than
only projected) requirements, and whether
the purchaser agrees not to construct or ac-
quire other resources. A requirements con-



tract that is not a sale at wholesale (aretall
requirements contract) generally does not
meet the benefits and burdens test in the
temporary regulations, except to the ex-
tent it obligates the purchaser to have re-
quirements or to make payments that are
not contingent on its requirements. Rea-
sonable and customary damages and ter-
mination provisions do not cause a
requirements contract to meet the ben-
efits and burdens test under the tempo-
rary regulations.

Most commentators were critical of the
treatment of requirements contracts in the
temporary regulations. Some commenta-
tors stated that the factors for analyzing re-
quirements contracts are not administrable
and do not necessarily indicate whether a
purchaser has acquired substantial ben-
efits of ownership or burdens of debt ser-
vice. Other commentators requested that the
regulations be amended to specify that re-
quirements contracts with power market-
ers or with purchasers located outside the
service territory of a municipal utility re-
sult in private business use.

The fina regulations provide two rules
under which a requirements contract may
satisfy the benefits and burdens test. First,
a requirements contract (retail or whole-
sale) generally meets the benefits and bur-
dens test to the extent that it contains
contractual terms that obligate the pur-
chaser to make payments that are not con-
tingent on the output requirements of the
purchaser or that obligate the purchaser to
have output requirements. Second, the fi-
nal regulations continue to apply a facts and
circumstances approach for wholesale re-
quirements contracts, but provide simpli-
fied factors and two safe harbors. Under this
approach, the following factors tend to es-
tablish that a wholesale requirements con-
tract meets the benefits and burdens test:
(1) the term of the contract is substantial
relative to the term of the issue and (2) the
amount of output to be purchased repre-
sents a substantial portion of the avail-
able output. A wholesale requirements
contract does not meet the benefits and bur-
dens test under the facts and circumstances
approach if it satisfies one of the follow-
ing safe harbors: (1) its term does not ex-
ceed the lesser of five years or 30 percent
of the term of the issue or (2) the amount
of output to be purchased does not ex-
ceed five percent of the available output of
the facility.

3. Pledged contracts

Under the temporary regulations, pay-
ments under an output contract that is
pledged as security for an issue are taken
into account under the private business tests
even if they are not substantially certain to
be made. A contract is pledged for this pur-
pose only if the bond documents prohibit
substantial amendments of the contract with-
out the consent of bondholders.

Some commentators suggested that this
provision adds undue complexity and is un-
necessary in light of the benefits and bur-
dens test. The final regulations adopt this
comment and delete the provision.

4. Exception for small purchases of
output

The temporary regulations provide that
an output contract is not taken into ac-
count under the private business tests if the
average annual payments under the con-
tract that are substantially certain to be made
do not exceed 0.5 percent of the average
annual debt service on al outstanding tax-
exempt bonds issued to finance the facil-
ity, determined as of the effective date of
the contract.

Some commentators recommended that
the 0.5 percent threshold be increased to one
percent, and that the exception refer to guar-
anteed minimum, rather than substantially
certain, payments. Other commentators rec-
ommended that the exception be deleted.
The final regulations increase the 0.5 per-
cent threshold to one percent and specify
that all payments to be made under the con-
tract are taken into account.

5. Exception for short-term sales of
output

The temporary regulations contain an ex-
ception under which an output contract with
a nongovernmental person is not taken into
account under the private business tests if:
(1) the term of the contract, including all
renewal options, does not exceed one yesr;
(2) the compensation under the contract is
based on generally applicable and uni-
formly applied rates or represents a hego-
tiated, fair market price; and (3) the facility
is not financed for a principal purpose of
serving that nongovernmental person.

Most commentators recommended that
this exception be expanded to permit con-
tracts of alonger duration. These commen-
tators stated that longer-term contracts are

required in order to transfer benefits of own-
ership and burdens of debt service with re-
spect to an output facility. Other
commentators suggested that the excep-
tion should be narrower in scope. These
commentators recommended that the ex-
ception take into account the entire antici-
pated period of ongoing sales, irrespective
of the term of any contracts or renewal op-
tions.

The final regulations retain and amend
the exception for short-term output sales.
In order to exclude from the private busi-
ness tests output contracts that do not trans-
fer the benefits of ownership and the
burdens of debt service, the final regula-
tions increase the one-year period to three
years.

6. Exception for swapping and pooling
arrangements

The temporary regulations provide that
certain agreements to swap or pool out-
put do not result in private business use to
the extent that: (1) the swapped output is
reasonably expected to be approximately
equa in value, determined over periods of
one year or less; and (2) the agreement is
entered into for a qualifying purpose, such
as enhancing reliability.

Some commentators recommended that
the exception be expanded to apply to trans-
actions in which the value of the swapped
output is not approximately equal, but the
governmental person is a net importer of
power. The final regulations do not adopt
this recommendation because such trans-
actions may not in substance constitute
power swaps, and are more appropriately
andyzed under the benefits and burdens test.

The final regulations retain the excep-
tion for swapping and pooling arrange-
ments, but increase the one-year period to
three years.

7. Special rule for facilities with
significant unutilized capacity

The temporary regulations provide that,
if an issuer reasonably expects on the is-
Sue date that persons that are treated as pri-
vate business users will purchase more than
20 percent of the actua output of the fa
cility, the Commissioner may determine the
number of units produced or to be pro-
duced by the facility in one year on area
sonable basis other than by reference to
nameplate capacity, such as the average ex-
pected annual output of the facility.



Commentators suggested that the 20 per-
cent threshold be increased to 30 percent
in order to be consistent with longstand-
ing IRS ruling positions that pre-dated the
issuance of regulations under section 141
for output facilities (e.g., Rev. Proc. 89-3,
1989-1 C.B. 761). The final regulations
adopt this comment and change the 20 per-
cent threshold to 30 percent.

8. Special exception for sales of output
attributable to excess generating
capacity resulting from open access

The temporary regulations contain an ex-
ception to private business use for certain
purchases of output of an electric generat-
ing facility if: (1) the contract term does not
exceed three years; (2) the issuer does not
utilize tax-exempt financing to increase the
generating capacity of its system by more
than three percent during the contract term;
(3) the governmental owner offers certain
non-discriminatory, open access transmis-
sion tariffs; (4) all of the output sold is at-
tributable to excess capacity resulting from
the offer of the open access tariffs; and (5)
all payments received by the governmen-
tal owner under the contract (other than the
portion allocable to operation and mainte-
nance expenses described in §1.141—
4(c)(2)(C)) are applied as promptly as is
reasonably practical to redeem tax-exempt
bonds in a manner consistent with § 1.141—
12.

Some commentators stated that this ex-
ception contains overly restrictive reguire-
ments that significantly limit its usefulness.
These commentators recommended that the
exception be expanded to apply to: (1) sdes
in anticipation of open access or retaill com-
petition; (2) sales to native load custom-
ersif open accessis in effect or reasonably
expected to commence within a reason-
able time period; and (3) contracts with
terms in excess of three years. These com-
mentators also requested clarification re-
garding the requirement to redeem bonds,
the extent to which the rulesin § 1.141-12
apply, and the limitations on tax-exempt fi-
nancing during the contract term.

These suggested changes raise a num-
ber of administrability issues. For example,
in many cases it may be difficult to pre-
dict the nature and extent of an issuer’s fu-
ture participation in open access or to
determine whether a particular sdle is made
in anticipation of open access. In light of
these administrability concerns and the ex-

pansion of the short-term contract excep-
tion to three years as described above, the
final regulations delete the specia excep-
tion for excess capacity-related sales.

9. Special rules for electric output
facilities used to provide open access

Under the temporary regulations, the use
of electric generation, transmission or dis-
tribution facilities by a nongovernmental
person may result in private business use
under the benefits and burdens test. In ad-
dition, the use of eectric facilities under ar-
rangements other than output contracts may
constitute private business use under the
genera rules of §1.141-3.

The temporary regulations do not con-
tain specific provisions for determining
whether the use of electric output facili-
ties by a regional transmission organiza-
tion (RTO), independent system operator
(1SO) or other independent transmission op-
erator results in private business use. How-
ever, the preamble to the temporary
regulations states that the rules for man-
agement contracts under section 141, in-
cluding Revenue Procedure 97-13, 1997-1
C.B. 632, apply in this regard.

Commentators stated that the manage-
ment contract guidelines in Revenue Pro-
cedure 97-13 are not well-tailored to
address the use of electric facilities by an
RTO or an 1SO. They requested additional
guidance concerning the circumstances in
which an RTO or an |SO will not be trested
as a private business user. The final regu-
lations provide that a contract for the op-
eration of an electric transmission facility
by an independent entity, such as an RTO
or an 1SO (independent transmission op-
erator), does not result in private busi-
ness use of the facility if: (1) the facility
is owned by a governmental person; (2) the
operation of the facility by the indepen-
dent transmission operator is approved by
the Federal Energy Regulatory Commis-
sion (FERC) under provisions of the Fed-
eral Power Act (16 U.S.C. 791a through
825r) (or by a state authority under com-
parable provisions of state law); (3) thein-
dependent transmission  operator’s
compensation is not based on a share of net
profits from the facility; and (4) the inde-
pendent transmission operator does not bear
risk of loss of the facility.

The temporary regulations contain two
specia exceptions under which certain ac-
tions involving electric transmission or dis-

tribution facilities are not treated as
deliberate actions under § 1.141-2(d). The
first exception applies to certain contracts
entered into in response to, or in anticipa-
tion of, an order by the FERC to wheel
power under the Federal Power Act, or by
a state authority under comparable state law.
The second exception applies to certain ac-
tions to implement the offering of non-
discriminatory, open access tariffs in a
manner consistent with certain FERC rules
under the Federal Power Act or compa-
rable state law. The final regulations re-
tain these special exceptions.

Commentators requested additional guid-
ance regarding the circumstances in which
electric transmission and distribution fa-
cilities that are available for use on a non-
discriminatory, open access basis will not
be used for a private business use. The fi-
nal regulations provide that the use of an
electric transmission or distribution facil-
ity by a nongovernmental person pursu-
ant to an output contract does not result in
private business use if: (1) the facility is
owned by a governmental person; (2) the
facility is available for use on a nondis-
criminatory, open access basis (a transmis-
sion facility meets this requirement if it is
operated by a qualifying independent trans-
mission operator); and (3) the facility is not
financed for a principal purpose of serv-
ing that nongovernmental person.

B. §1.141-8 $15 Million Limitation for
Output Facilities

The temporary regulations provide guid-
ance on the special $15 million limitation
on output facilities of section 141(b)(4). In
generd, this limitation is based on the non-
qualified amount of an issue or issues that
finance a single project.

The temporary regulations provide that
facilities having different purposes or serv-
ing different customer bases are not ordi-
narily part of the same project. For example,
a peaking unit and a baseload unit gener-
ally are not part of the same project.

The temporary regulations also pro-
vide that, in the case of generation and re-
lated facilities, project means property
located at the same site. However, sepa-
rate generating units are not part of the same
project if one unit is reasonably expected,
on the issue date of each issue that finances
the facilities, to be placed in service more
than three years before the other.



Some commentators noted that there is
an ambiguity in the temporary regulations
regarding whether a peaking unit and a
baseload unit that are located at the same
site and placed in service within the same
three-year period are part of the same
project. The fina regulations clarify that a
peaking unit and a baseload unit gener-
aly are not part of the same project, even
if they are located at the same site and
placed in service within the same three-
year period.

C. Need for Final Regulations

Congress passed the Energy Policy Act
of 1992, Public Law 102-486 (106 Stat.
2776), to encourage restructuring of the
electric power industry. Since that time, the
FERC and many states have adopted poli-
cies to provide open access to transmis-
sion and digtribution facilities. Treasury and
the IRS are aware that these initiatives have
caused many changes in the electric power
industry, and that restructuring efforts are
ongoing. The temporary regulations were
published in order to provide immediate
guidance under section 141 regarding the
effect on the tax-exempt status of bonds of
certain restructuring transactions neces-
sary for utilities to participate in a restruc-
tured electric utility industry.

Commentators stated that the lack of fi-
nal regulations addressing these issues has
hindered public power systems in under-
taking long-term planning. Commenta-
tors also stated that uncertainty regarding
the characterization under the private busi-
ness tests of certain open access transac-
tions has hampered participation by public
power systems in open access plans. The
final regulations are being issued at thistime
in order to address these concerns, not-
withstanding that restructuring initiatives
continue to evolve. It is anticipated that the
specid rulesin the find regulations for open
access transactions will not result in asig-
nificant increase in the volume of tax-
exempt bonds for output facilities. In the
event that such an increase does occur, Trea:
sury and the IRS may reconsider relevant
aspects of the regulations and propose ad-
ditiona limitations on the use of tax-exempt
financing for such facilities.

Effective Dates

The fina regulations apply to bonds sold
on or after November 22, 2002.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does not
apply to these regulations, and because the
rule does not impose a collection of infor-
mation on small entities, the provisions of
the Regulatory Hexihility Act (5 U.S.C. 601

et seq.) do not apply.
Drafting Information

The principal authors of these regula-
tions are Bruce M. Serchuk and Rose M.
Weber, Office of Chief Counsel (Tax Ex-
empt and Government Entities), Internal
Revenue Service, and Stephen J. Watson,
Office of Tax Legidative Counsel, Depart-
ment of the Treasury. However, other per-
sonnel from the IRS and Treasury
Department participated in their develop-
ment.
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.141-0 is amended by
removing the entries for 8§ 1.141-7T,
1.141-8T and 1.141-15T and adding en-
tries to the table in numerical order for
88 1.141-7, 1.141-8 and 1.141-15(f)
through (i) to read as follows:

§ 1.141-0 Table of contents.

* k k * %

§1.141-7 Special rules for output
facilities.

(a) Overview.

(b) Definitions.

(1) Available output.

(2) Measurement period.

(3) Sale at wholesale.

(4) Take contract and take or pay con-
tract.

(5) Requirements contract.

(6) Nonqualified amount.

(c) Output contracts.

(1) Generd rule.

(2) Take contract or take or pay contract.
(3) Requirements contract.

(4) Output contract properly character-
ized as a lease.

(d) Measurement of private business use.
(e) Measurement of private security or pay-
ment.

(f) Exceptions for certain contracts.

(1) Small purchases of output.

(2) Swapping and pooling arrangements.
(3) Short-term output contracts.

(4) Certain conduit parties disregarded.
(g) Special rules for electric output facili-
ties used to provide open access.

(1) Operation of transmission facilities by
nongovernmental persons.

(2) Certain use by nongovernmental per-
sons under output contracts.

(3) Ancillary services.

(4) Exceptions to deliberate action rules.
(5) Additional transactions as permitted by
the Commissioner.

(h) Allocations of output facilities and sys-
tems.

(1) Facts and circumstances analysis.

(2) llustrations.

(3) Transmission and distribution contracts.
(4) Allocation of payments.

(i) Examples.

§1.141-8 $15 million limitation for
output facilities.

(@) In general.

(1) Generd rule.

(2) Reduction in $15 million output limi-
tation for outstanding issues.

(3) Benefits and burdens test applicable.
(b) Definition of project.

(1) Generd rule.

(2) Separate ownership.

(3) Generating property.

(4) Transmission and distribution.

(5) Subseguent improvements.

(6) Replacement property.

(c) Examples.

* % % % %

§ 1.141-15 Effective dates.

* % % % %

(f) Effective dates for certain regulations re-
lating to output facilities.

(1) Generd rule.

(2) Transition rule for requirements con-
tracts.



(9) Refunding bonds for output facilities.
(h) Permissive retroactive application.

(i) Permissive application of certain regu-
lations relating to output facilities.

* k * % %

Par. 3. Section 1.141-2 is amended by
revising the last sentence of paragraph
(d)(3)(ii)(B) to read as follows:

§ 1.141-2 Private activity bond tests.
* k * * %

(d) * % %
(3) * % %
(”) * % *
(B) * * * See § 1.141-7(g)(4).

* %k % k% %

Par. 4. Section 1.141-7 is added to read
as follows:

81.141-7 Special rules for output
facilities.

(8) Overview. This section provides spe-
cia rules to determine whether arrange-
ments for the purchase of output from an
output facility cause an issue of bonds to
meet the private business tests. For this pur-
pose, unless otherwise stated, water facili-
ties are treated as output facilities. Sections
1.141-3 and 1.141-4 generaly apply to de-
termine whether other types of arrange-
ments for use of an output facility cause an
issue to meet the private business tests.

(b) Definitions. For purposes of this sec-
tion and § 1.141-8, the following defini-
tions and rules apply:

(1) Available output. The available out-
put of afacility financed by an issue is de-
termined by multiplying the number of units
produced or to be produced by the facil-
ity in one year by the number of yearsin
the measurement period of that facility for
that issue.

(i) Generating facilities. The number of
units produced or to be produced by a gen-
erating facility in one year is determined by
reference to its nameplate capacity or the
equivalent (or where there is no name-
plate capacity or the equivalent, its maxi-
mum capacity), which is not reduced for
reserves, maintenance or other unutilized ca-
pacity.

(i) Transmission and other output
facilities—(A) In general. For transmis-
sion, distribution, cogeneration, and other
output facilities, available output must be
measured in a reasonable manner to re-
flect capacity.

(B) Electric transmission facilities. Mea
surement of the available output of al or
a portion of electric transmission facili-
ties may be determined in a manner con-
sistent with the reporting rules and
requirements for transmission networks pro-
mulgated by the Federal Energy Regula-
tory Commission (FERC). For example, for
a transmission network, the use of aggre-
gate load and load share ratios in a man-
ner consistent with the requirements of the
FERC may be reasonable. In addition, de-
pending on the facts and circumstances,
measurement of the available output of
transmission facilities using thermal ca-
pacity or transfer capacity may be reason-
able.

(iii) Special rule for facilities with sig-
nificant unutilized capacity. If an issuer rea-
sonably expects on the issue date that
persons that are treated as private busi-
ness users will purchase more than 30 per-
cent of the actual output of the facility
financed with the issue, the Commissioner
may determine the number of units pro-
duced or to be produced by the facility in
one year on a reasonable basis other than
by reference to nameplate or other capac-
ity, such as the average expected annual out-
put of the facility. For example, the
Commissioner may determine the avail-
able output of a financed peaking electric
generating unit by reference to the reason-
ably expected annua output of that unit if
the issuer reasonably expects, on the is-
sue date of bonds that finance the unit, that
an investor-owned utility will purchase more
than 30 percent of the actual output of the
facility during the measurement period un-
der a take or pay contract, even if the
amount of output purchased is less than 10
percent of the available output determined
by reference to nameplate capacity. The rea
sonably expected annual output of the gen-
erating facility must be consistent with the
capacity reported for prudent reliability pur-
poses.

(iv) Special rule for facilities with a lim-
ited source of supply. If alimited source of
supply constrains the output of an output
facility, the number of units produced or to
be produced by the facility must be deter-
mined by reasonably taking into account
those constraints. For this purpose, alim-
ited source of supply shall include a physi-
ca limitation (for example, flow of water),
but not an economic limitation (for ex-
ample, cost of coa or gas). For example,

the available output of a hydroelectric unit
must be determined by reference to the rea
sonably expected annual flow of water
through the unit.

(2) Measurement period. The measure-
ment period of an output facility financed
by an issue is determined under § 1.141-
3(9).

(3) Sale at wholesale. A sale at whole-
sale means a sale of output to any person
for resale.

(4) Take contract and take or pay con-
tract. A take contract is an output con-
tract under which a purchaser agrees to pay
for the output under the contract if the out-
put facility is capable of providing the out-
put. A take or pay contract is an output
contract under which a purchaser agrees to
pay for the output under the contract,
whether or not the output facility is ca-
pable of providing the output.

(5) Requirements contract. A require-
ments contract is an output contract, other
than a take contract or a take or pay con-
tract, under which a nongovernmental per-
son agrees to purchase all or part of its
output requirements.

(6) Nonqualified amount. The nonquali-
fied amount with respect to an issue is de-
termined under section 141(b)(8).

(c) Output contracts—(1) General rule.
The purchase pursuant to a contract by a
nongovernmental person of available out-
put of an output facility (output contract)
financed with proceeds of an issue is taken
into account under the private business tests
if the purchase has the effect of transfer-
ring the benefits of owning the facility and
the burdens of paying the debt service on
bonds used (directly or indirectly) to fi-
nance the facility (the benefits and bur-
dens test). See paragraph (c)(4) of this
section for the treatment of an output con-
tract that is properly characterized as alease
for Federal income tax purposes. See para-
graphs (d) and (e) of this section for rules
regarding measuring the use of, and pay-
ments of debt service for, an output facil-
ity for determining whether the private
business tests are met. See also § 1.141-8
for rules for when an issue that finances an
output facility (other than a water facil-
ity) meets the private business tests be-
cause the nonqualified amount of the issue
exceeds $15 million.

(2) Take contract or take or pay con-
tract. The benefits and burdens test is met
if a nongovernmental person agrees pur-



suant to a take contract or a take or pay
contract to purchase available output of a
facility.

(3) Requirements contract—(i) In gen-
eral. A requirements contract may satisfy
the benefits and burdens test under para-
graph (c)(3)(ii) or (iii) of this section. See
§1.141-15(f)(2) for special effective dates
for the application of this paragraph (c)(3)
to issues financing facilities subject to re-
quirements contracts.

(i) Requirements contract similar to take
contract or take or pay contract. A require-
ments contract generally meets the ben-
efits and burdens test to the extent that it
contains contractud terms that obligate the
purchaser to make payments that are not
contingent on the output requirements of the
purchaser or that obligate the purchaser to
have output requirements. For example, a
requirements contract with an industrial pur-
chaser meets the benefits and burdens test
if the purchaser enters into additional con-
tractual obligations with the issuer or an-
other governmental unit not to cease
operations. A requirements contract does not
meet the benefits and burdens test, how-
ever, by reason of a provision that requires
the purchaser to pay reasonable and cus-
tomary damages (including liquidated dam-
ages) in the event of a default, or a
provision that permits the purchaser to pay
a specified amount to terminate the con-
tract while the purchaser has requirements,
in each case if the amount of the payment
is reasonably related to the purchaser’s ob-
ligation to buy requirements that is dis-
charged by the payment.

(iii) Wholesal e requirements contract—
(A) In general. A requirements contract that
isasde a wholesale (awholesale require-
ments contract) may satisfy the benefits and
burdens test, depending on al the facts and
circumstances.

(B) Sgnificant factors. Significant fac-
tors that tend to establish that a whole-
sale requirements contract meets the benefits
and burdens test include, but are not lim-
ited to—

(1) The term of the contract is substan-
tial relative to the term of the issue or is-
sues that finance the facility; and

(2) The amount of output to be pur-
chased under the contract represents a sub-
stantial portion of the available output of
the facility.

(C) Safe harbors. A wholesale require-
ments contract does not meet the benefits
and burdens test if—

(1) The term of the contract, including
all renewal options, does not exceed the
lesser of 5 years or 30 percent of the term
of the issue; or

(2) The amount of output to be pur-
chased under the contract (and any other re-
quirements contract with the same purchaser
or arelated party with respect to the facil-
ity) does not exceed 5 percent of the avail-
able output of the facility.

(iv) Retail requirements contract. Ex-
cept as otherwise provided in this para-
graph (c)(3), a requirements contract that
is not a sdle at wholesale does not meet the
benefits and burdens test.

(4) Output contract properly character-
ized as a lease. Notwithstanding any other
provision of this section, an output con-
tract that is properly characterized as alease
for Federal income tax purposes shall be
tested under the rules contained in
88 1.141-3 and 1.141-4 to determine
whether it is taken into account under the
private business tests.

(d) Measurement of private business use.
If an output contract results in private busi-
ness use under this section, the amount of
private business use generdly is the amount
of output purchased under the contract.

(e) Measurement of private security or
payment. The measurement of payments
made or to be made by nongovernmental
persons under output contracts as a per-
cent of the debt service of an issue is de-
termined under the rules provided in
§1.141-4.

(f) Exceptions for certain contracts—
(1) Small purchases of output. An output
contract for the use of afacility is not taken
into account under the private business tests
if the average annual payments to be made
under the contract do not exceed 1 per-
cent of the average annual debt service on
all outstanding tax-exempt bonds issued to
finance the facility, determined as of the ef-
fective date of the contract.

(2) Swapping and pooling arrangements.
An agreement that provides for swapping
or pooling of output by one or more gov-
ernmental persons and one or more non-
governmental persons does not result in
private business use of the output facility
owned by the governmental person to the
extent that—

(i) The swapped output is reasonably ex-
pected to be approximately equal in value
(determined over periods of three years or
less); and

(i) The purpose of the agreement is to
enable each of the parties to satisfy differ-
ent peak load demands, to accommodate
temporary outages, to diversify supply, or
to enhance reliability in accordance with
prudent reliability standards.

(3) Short-term output contracts. An out-
put contract with a nongovernmental per-
son is not taken into account under the
private business tests if—

(i) The term of the contract, including
al renewal options, is not longer than 3
years;

(ii) The contract either is a negotiated,
arm’s-length arrangement that provides for
compensation at fair market value, or is
based on generally applicable and uni-
formly applied rates; and

(iii) The output facility is not financed
for aprincipal purpose of providing that fa-
cility for use by that nongovernmental per-
son.

(4) Certain conduit parties disregarded.
A nongovernmental person acting solely as
a conduit for the exchange of output among
governmentally owned and operated utili-
tiesis disregarded in determining whether
the private business tests are met with re-
spect to financed facilities owned by a gov-
ernmental person.

(g) Special rules for electric output fa-
cilities used to provide open access—(1)
Operation of transmission facilities by non-
governmental persons—(i) In general. The
operation of an electric transmission facil-
ity by a nongovernmental person may re-
sult in private business use of the facility
under 8§ 1.141-3 and this section based on
al the facts and circumstances. For ex-
ample, a transmission facility is generally
used for a private business use if a non-
governmental person enters into a con-
tract to operate the facility and receives
compensation based, in whole or in part, on
a share of net profits from the operation of
the facility.

(i) Certain use by independent trans-
mission operators. A contract for the op-
eration of an electric transmission facility
by an independent entity, such as a re-
gional transmission organization or an in-
dependent system operator (independent
transmission operator), does not consti-
tute private business use of the facility if—



(A) The facility is owned by a govern-
mental person;

(B) The operation of the facility by the
independent transmission operator is ap-
proved by the FERC under one or more
provisions of the Federal Power Act (16
U.S.C. 791athrough 825r) (or by a Sate au-
thority under comparable provisions of state
law);

(C) No portion of the compensation of
the independent transmission operator is
based on a share of net profits from the op-
eration of the facility; and

(D) The independent transmission op-
erator does not bear risk of loss of the fa-
cility.

(2) Certain use by nongovernmental per-
sons under output contracts—(i) Trans-
mission facilities. The use of an electric
transmission facility by a nongovernmen-
tal person pursuant to an output contract
does not constitute private business use of
the facility if—

(A) The facility is owned by a govern-
mental person;

(B) The facility is operated by an inde-
pendent transmission operator in a man-
ner that satisfies paragraph (g)(1)(ii) of this
section; and

(C) The facility is not financed for a
principal purpose of providing that facil-
ity for use by that nongovernmental per-
son.

(ii) Digtribution facilities. The use of an
electric distribution facility by a nongov-
ernmental person pursuant to an output con-
tract does not congtitute private business use
of the facility if—

(A) The facility is owned by a govern-
mental person;

(B) The facility is available for use on
a nondiscriminatory, open access basis by
buyers and sellers of electricity in accor-
dance with rates that are generally appli-
cable and uniformly applied within the
meaning of § 1.141-3(c)(2); and

(C) The facility is not financed for a
principal purpose of providing that facil-
ity for use by that nongovernmental per-
son (other than a retail end-user).

(3) Ancillary services. The use of an
electric output facility to provide ancil-
lary services required to be offered as part
of an open access transmission tariff un-
der rules promulgated by the FERC un-
der the Federal Power Act (16 U.S.C. 791a
through 825r) does not result in private
business use.

(4) Exceptions to deliberate action
rules—(i) Mandated whedling. Entering into
a contract for the use of electric transmis-
sion or distribution facilities is not treated
as a deliberate action under § 1.141-2(d)
if—

(A) The contract is entered into in re-
sponse to (or in anticipation of) an order by
the United States under sections 211 and
212 of the Federal Power Act (16 U.S.C.
824j and 824k) (or a state regulatory au-
thority under comparable provisons of state
law); and

(B) The terms of the contract are bona
fide and arm’s-length, and the consider-
ation paid is consistent with the provi-
sions of section 212(a) of the Federal Power
Act.

(ii) Actions taken to implement non-
discriminatory, open access. An action is
not treated as a deliberate action under
§1.141-2(d) if it is taken to implement the
offering of non-discriminatory, open ac-
cess tariffs for the use of electric transmis-
sion or distribution facilities in a manner
consistent with rules promulgated by the
FERC under sections 205 and 206 of the
Federal Power Act (16 U.S.C. 824d and
824e) (or comparable provisions of state
law). This paragraph (g)(4)(ii) does not ap-
ply, however, to the sale, exchange, or other
disposition (within the meaning of sec-
tion 1001(a)) of transmission or distribu-
tion fecilities to a nongovernmenta person.

(iii) Application of reasonable expecta-
tions test to certain current refunding bonds.
An action taken or to be taken with re-
spect to electric transmission or distribu-
tion facilities refinanced by an issue is not
taken into account under the reasonable ex-
pectations test of § 1.141-2(d) if—

(A) The action is described in para-
graph (g)(4)(i) or (ii) of this section;

(B) The bonds of the issue are current
refunding bonds that refund bonds origi-
nally issued before February 23, 1998; and

(C) The weighted average maturity of the
refunding bonds is not greater than the re-
maining weighted average maturity of the
prior bonds.

(5) Additional transactions as permit-
ted by the Commissioner. The Commis-
sioner may, by published guidance, set forth
additional circumstances in which the use
of electric output facilities in a restruc-
tured electric industry does not constitute
private business use.

(h) Allocations of output facilities and
systems—(1) Facts and circumstances
analysis. Whether output sold under an out-
put contract is allocated to a particular fa-
cility (for example, a generating unit), to
the entire system of the seller of that out-
put (net of any uses of that system output
dlocated to a particular facility), or to a por-
tion of afacility is based on al the facts
and circumstances. Significant factors to be
considered in determining the allocation of
an output contract to financed property are
the following:

(i) The extent to which it is physically
possible to deliver output to or from a par-
ticular facility or system.

(if) The terms of a contract relating to
the ddlivery of output (such as delivery limi-
tations and options or obligations to de-
liver power from additional sources).

(iii) Whether a contract is entered into
as part of a common plan of financing for
a facility.

(iv) The method of pricing output un-
der the contract, such as the use of mar-
ket rates rather than rates designed to pay
debt service of tax-exempt bonds used to
finance a particular facility.

(2) llustrations. The following illus-
trate the factors set forth in paragraph (h)(1)
of this section:

(i) Physical possibility. Output from a
generating unit that is fed directly into alow
voltage distribution system of the owner of
that unit and that cannot physicaly leave
that distribution system generally must be
allocated to those receiving electricity
through that distribution system. Output may
be allocated without regard to physical limi-
tations, however, if exchange or similar
agreements provide output to a purchaser
where, but for the exchange agreements, it
would not be possible for the seller to pro-
vide output to that purchaser.

(i) Contract terms relating to perfor-
mance. A contract to provide a specified
amount of electricity from a system, but
only when at least that amount of electric-
ity is being generated by a particular unit,
is dlocated to that unit. For example, a con-
tract to buy 20 MW of system power with
aright to take up to 40 percent of the ac-
tual output of a specific 50 MW facility
whenever total system output is insuffi-
cient to meet all of the seller’'s obliga-
tions generally is allocated to the specific
facility rather than to the system.



(iit) Common plan of financing. A con-
tract entered into as part of a common plan
of financing for a facility generaly is a-
located to the facility if debt service for the
issue of bonds is reasonably expected to be
paid, directly or indirectly, from payments
under the contract.

(iv) Pricing method. Pricing based on the
capital and generating costs of a particu-
lar turbine tends to indicate that output un-
der the contract is properly allocated to that
turbine.

(3) Transmission and distribution con-
tracts. Whether use under an output con-
tract for transmission or distribution is
adlocated to a particular facility or to atrans-
mission or distribution network is based on
all the facts and circumstances, in a man-
ner similar to paragraphs (h)(1) and (2) of
this section. In general, the method used to
determine payments under a contract is a
more significant contract term for this pur-
pose than nominal contract path. In gen-
erd, if reasonable and consistently applied,
the determination of use of transmission or
distribution facilities under an output con-
tract may be based on a method used by
third parties, such as reliability councils.

(4) Allocation of payments. Payments for
output provided by an output facility fi-
nanced with two or more sources of fund-
ing are generally allocated under the rules
in § 1.141-4(c).

(i) Examples. The following examplesiil-
lustrate the application of this section:

Example 1. Joint ownership. Z, an investor-owned
electric utility, and City H agree to construct an elec-
tric generating facility of a size sufficient to take ad-
vantage of the economies of scale. H will issue $50
million of its 24-year bonds, and Z will use $100 mil-
lion of its funds for construction of afacility they will
jointly own as tenants in common. Each of the par-
ticipants will share in the ownership, output, and op-
erating expenses of the facility in proportion to its
contribution to the cost of the facility, that is, one-
third by H and two-thirds by Z. H's bonds will be se-
cured by H’s ownership interest in the facility and by
revenues to be derived from its share of the annual
output of the facility. H will need only 50 percent of
its share of the annual output of the facility during the
first 20 years of operations. It agrees to sell 10 per-
cent of its share of the annual output to Z for a pe-
riod of 20 years pursuant to a contract under which
Z agrees to take that power if available. The facility
will begin operation, and Z will begin to receive power,
4 years after the H bonds are issued. The measure-
ment period for the property financed by the issue is
20 years. H also will sell the remaining 40 percent of
its share of the annual output to numerous other pri-
vate utilities under contracts of three years or less that
satisfy the exception under paragraph (f)(3) of this sec-
tion. No other contracts will be executed obligating
any person to purchase any specified amount of the

power for any specified period of time. No person
(other than Z) will make payments that will result in
atransfer of the burdens of paying debt service on
bonds used directly or indirectly to provide H's share
of the facilities. The bonds are not private activity
bonds, because H's one-third interest in the facility is
not treated as used by the other owners of the facil-
ity. Although 10 percent of H’s share of the annual
output of the facility will be used in the trade or busi-
ness of Z, a nongovernmental person, under this sec-
tion, that portion constitutes not more than 10 percent
of the available output of H’s ownership interest in
the facility.

Example 2. Wholesale requirements contract. (i)
City Jissues 20-year bonds to acquire an electric gen-
erating facility having a reasonably expected eco-
nomic life substantially greater than 20 years and a
nameplate capacity of 100 MW. The available out-
put of the facility under paragraph (b)(1) of this sec-
tion is approximately 17,520,000 MWh (100 MW X
24 hours X 365 days X 20 years). On the issue date,
Jenters into a contract with T, an investor-owned util-
ity, to provide T with al of its power requirements
for aperiod of 10 years, commencing on the issue date.
Jreasonably expects that T will actually purchase an
average of 30 MW over the 10-year period. The con-
tract is taken into account under the private busi-
ness tests pursuant to paragraph (c)(3) of this section
because the term of the contract is substantial rela-
tive to the term of the issue and the amount of out-
put to be purchased is a substantial portion of the
available output.

(i) Under paragraph (d) of this section, the amount
of reasonably expected private business use under this
contract is approximately 15 percent (30 MW X 24
hours X 365 days X 10 years, or 2,628,000 MWh) of
the available output. Accordingly, the issue meets the
private business use test. J reasonably expects that the
amount to be paid for an average of 30 MW of power
(less the operation and maintenance costs directly at-
tributable to generating that 30 MW of power), will
be more than 10 percent of debt service on the is-
sue on a present-value basis. Accordingly, the issue
meets the private security or payment test because J
reasonably expects that payment of more than 10 per-
cent of the debt service will be indirectly derived from
payments by T. The bonds are private activity bonds
under paragraph (c) of this section. Further, if 15 per-
cent of the sale proceeds of the issue is greater than
$15 million and the issue meets the private security
or payment test with respect to the $15 million out-
put limitation, the bonds are also private activity bonds
under section 141(b)(4). See § 1.141-8.

Example 3. Retail contracts. (i) State Agency M,
a political subdivision, issues bonds in 2003 to fi-
nance the congtruction of a generating facility that will
be used to furnish electricity to M’s retail custom-
ers. In 2007, M enters into a 10-year contract with in-
dustrial corporation |. Under the contract, M agrees
to supply | with all of its power requirements dur-
ing the contract term, and | agrees to pay for that
power at a negotiated price as it is delivered. The con-
tract does not require | to pay for any power except
to the extent | has requirements. In addition, the con-
tract requires | to pay reasonable and customary lig-
uidated damages in the event of a default by I, and
permits | to terminate the contract while it has re-
quirements by paying M a specified amount that is a
reasonable and customary amount for terminating the
contract. Any damages or termination payment by |

will be reasonably related to I's obligation to buy re-
quirements that is discharged by the payment. Un-
der paragraph (c)(3) of this section, the contract does
not meet the benefits and burdens test. Thus, it is not
taken into account under the private business tests.

(ii) The facts are the same as in paragraph (i) of
this Example 3, except that the contract reguires | to
make guaranteed minimum payments, regardless of
I’s requirements, in an amount such that the con-
tract does not meet the exception for small purchases
in paragraph (f)(1) of this section. Under paragraph
(c)(3)(ii) of this section, the contract meets the ben-
efits and burdens test because it obligates | to make
payments that are not contingent on its output re-
quirements. Thus, it is taken into account under the
private business tests.

Example 4. Allocation of existing contracts to new
facilities. Power Authority K, a political subdivision
created by the legislature in State X to own and op-
erate certain power generating facilities, sells al of
the power from its existing facilities to four private
utility systems under contracts executed in 1999, un-
der which the four systems are required to take or pay
for specified portions of the total power output until
the year 2029. Existing facilities supply al of the
present needs of the four utility systems, but their fu-
ture power requirements are expected to increase sub-
stantialy beyond the capacity of K's current generating
system. K issues 20-year bonds in 2004 to construct
alarge generating facility. As part of the financing plan
for the bonds, a fifth private utility system contracts
with K to take or pay for 15 percent of the avail-
able output of the new facility. The balance of the out-
put of the new facility will be available for sale as
required, but initialy it is not anticipated that there
will be any need for that power. The revenues from
the contract with the fifth private utility system will
be sufficient to pay less than 10 percent of the debt
service on the bonds (determined on a present value
basis). The balance, which will exceed 10 percent of
the debt service on the bonds, will be paid from rev-
enues derived from the contracts with the four sys-
temsinitially from sale of power produced by the old
facilities. The output contracts with al the private utili-
ties are dlocated to K's entire generating system. See
paragraphs (h)(1) and (2) of this section. Thus, the
bonds meet the private business use test because more
than 10 percent of the proceeds will be used in the
trade or business of a nongovernmenta person. In ad-
dition, the bonds meet the private security or pay-
ment test because payment of more than 10 percent
of the debt service, pursuant to underlying arrange-
ments, will be derived from payments in respect of
property used for a private business use.

Example 5. Allocation to displaced resource. Mu-
nicipal utility MU, a political subdivision, purchases
all of the electricity required to meet the needs of its
customers (1,000 MW) from B, an investor-owned util-
ity that operates its own electric generating facili-
ties, under a 50-year take or pay contract. MU does
not anticipate that it will require additional electric re-
sources, and any new resources would produce elec-
tricity at a higher cost to MU than its cost under its
contract with B. Nevertheless, B encourages MU to
construct a new generating plant sufficient to meet
MU'’s requirements. MU issues obligations to con-
struct facilities that will produce 1,000 MW of elec-
tricity. MU, B, and |, another investor-owned utility,
enter into an agreement under which MU assigns to
| its rights under MU’s take or pay contract with B.



Under this arrangement, | will pay MU, and MU will
continue to pay B, for the 1,000 MW. I's payments
to MU will at least equal the amounts required to pay
debt service on MU’s bonds. In addition, under para-
graph (h)(1)(iii) of this section, the contract among
MU, B, and | is entered into as part of a common plan
of financing of the MU facilities. Under all the facts
and circumstances, MU’s assignment to | of itsrights
under the original take or pay contract is allocable to
MU's new facilities under paragraph (h) of this sec-
tion. Because | is a nongovernmental person, MU’s
bonds are private activity bonds.

Example 6. Operation of transmission facilities by
regional transmission organization. (i) Public Power
Agency D isapalitical subdivision that owns and op-
erates electric generation, transmission and distribu-
tion facilities. In 2003, D transfers operating control
of its transmission system to a regional transmis-
sion organization (RTO), a nongovernmental per-
son, pursuant to an operating agreement that is
approved by the FERC under sections 205 and 206
of the Federal Power Act. D retains ownership of its
facilities. No portion of the RTO's compensation is
based on a share of net profits from the operation of
D’s facilities, and the RTO does not bear any risk of
loss of those facilities. Under paragraph (g)(1)(ii) of
this section, the RTO's use of D’s facilities does not
constitute a private business use.

(ii) Company A is located in D’s service terri-
tory. In 2004, Power Supplier E, a nongovernmen-
tal person, enters into a 10-year contract with A to
supply A's eectricity requirements. The eectricity sup-
plied by E to A will be transmitted over D’s trans-
mission and distribution facilities. D’s distribution
facilities are available for use on a nondiscrimina-
tory, open access basis by buyers and sellers of elec-
tricity in accordance with rates that are generally
applicable and uniformly applied within the mean-
ing of § 1.141-3(c)(2). D’s facilities are not financed
for a principal purpose of providing the facilities for
use by E. Under paragraph (g)(2) of this section, the
contract between A and E does not result in private
business use of D’s facilities.

Example 7. Certain actions not treated as delib-
erate actions. The facts are the same as in Example
6 of this paragraph (i), except that the RTO’s com-
pensation is based on a share of net profits from op-
erating D’s facilities. In addition, D had issued bonds
in 1994 to finance improvements to its transmission
system. At the time D transfers operating control of
its transmission system to the RTO, D chooses to ap-
ply the private activity bond regulations of §8§ 1.141-1
through 1.141-15 to the 1994 bonds. The operation
of D’s facilities by the RTO results in private busi-
ness use under § 1.141-3 and paragraph (g)(1)(i) of
this section. Under the special exception in para-
graph (9)(4)(ii) of this section, however, the trans-
fer of control is not treated as a deliberate action.
Accordingly, the transfer of control does not cause the
1994 bonds to meet the private activity bond tests.

Example 8. Current refunding. The facts are the
same as in Example 7 of this paragraph (i), and in ad-
dition D issues bonds in 2004 to currently refund the
1994 bonds. The weighted average maturity of the
2004 bonds is not greater than the remaining weighted
average maturity of the 1994 bonds. D chooses to ap-
ply the private activity bond regulations of 8§ 1.141-1
through 1.141-15 to the refunding bonds. In gen-
eral, reasonable expectations must be separately tested
on the date that refunding bonds are issued under

§ 1.141-2(d). Under the special exception in para-
graph (g)(4)(iii) of this section, however, the trans-
fer of the financed facilities to the RTO need not be
taken into account in applying the reasonable expec-
tations test to the refunding bonds.

§ 1.141-7T [Removed]

Par. 5. Section 1.141-7T is removed.
Par. 6. Section 1.141-8 is added to read
as follows:

§1.141-8 $15 million limitation for
output facilities.

(@) In general—(1) General rule. Sec-
tion 141(b)(4) provides a specia private ac-
tivity bond limitation (the $15 million
output limitation) for issues 5 percent or
more of the proceeds of which are to be
used to finance output facilities (other than
afacility for the furnishing of water). Un-
der thisrule, an issue congists of private ac-
tivity bonds under the private business tests
of section 141(b)(1) and (2) if the non-
qualified amount with respect to output fa-
cilities financed by the proceeds of the issue
exceeds $15 million. The $15 million out-
put limitation applies in addition to the pri-
vate business tests of section 141(b)(1) and
(2). Under section 141(b)(4) and para-
graph (a)(2) of this section, the $15 mil-
lion output limitation is reduced in certain
cases. Specifically, an issue meets the test
in section 141(b)(4) if both of the follow-
ing tests are met:

(i) More than $15 million of the pro-
ceeds of the issue to be used with respect
to an output facility are to be used for a pri-
vate business use. Investment proceeds are
disregarded for this purpose if they are not
allocated disproportionately to the private
business use portion of the issue.

(i) The payment of the principal of, or
the interest on, more than $15 million of
the sale proceeds of the portion of the is-
sue used with respect to an output facil-
ity is (under the terms of the issue or any
underlying arrangement) directly or
indirectly—

(A) Secured by any interest in an out-
put facility used or to be used for a pri-
vate business use (or payments in respect
of such an output facility); or

(B) To be derived from payments
(whether or not to the issuer) in respect of
an output facility used or to be used for a
private business use.

(2) Reduction in $15 million output limi-
tation for outstanding issues—(i) Gen-
eral rule. In determining whether an issue

5 percent or more of the proceeds of which
are to be used with respect to an output fa
cility consists of private activity bonds un-
der the $15 million output limitation, the
$15 million limitation on private business
use and private security or payments is ap-
plied by taking into account the aggre-
gate nonqualified amounts of any
outstanding bonds of other issues 5 per-
cent or more of the proceeds of which are
or will be used with respect to that out-
put facility or any other output facility that
is part of the same project.

(i) Bonds taken into account. For pur-
poses of this paragraph (8)(2), in apply-
ing the $15 million output limitation to an
issue (the later issue), a tax-exempt bond
of another issue (the earlier issue) is taken
into account if—

(A) That bond is outstanding on the is-
sue date of the later issue;

(B) That bond will not be redeemed
within 90 days of the issue date of the later
issue in connection with the refunding of
that bond by the later issue; and

(C) 5 percent or more of the sale pro-
ceeds of the earlier issue financed an out-
put facility that is part of the same project
as the output facility that is financed by 5
percent or more of the sale proceeds of the
later issue.

(3) Benefits and burdens test
applicable—(i) In general. In applying the
$15 million output limitation, the ben-
efits and burdens test of § 1.141-7 ap-
plies, except that “$15 million” is applied
in place of “10 percent”, or “5 percent” as
appropriate.

(ii) Earlier issues for the project. If
bonds of an earlier issue are outstanding and
must be taken into account under para-
graph (8)(2) of this section, the nonquali-
fied amount for that earlier issue is
multiplied by a fraction, the numerator of
which is the adjusted issue price of the ear-
lier issue as of the issue date of the later
issue, and the denominator of which isthe
issue price of the earlier issue. Pre-issuance
accrued interest as defined in § 1.148—
1(b) is disregarded for this purpose.

(b) Definition of project—(1) General
rule. For purposes of paragraph (a)(2) of
this section, project has the meaning pro-
vided in this paragraph. Facilities that are
functionally related and subordinate to a
project are treated as part of that same
project. Facilities having different pur-
poses or serving different customer bases



are not ordinarily part of the same project.
For example, the following are generdly not
part of the same project—

(i) Generation, transmission and distri-
bution facilities;

(i) Separate facilities designed to serve
wholesale customers and retail custom-
ers, and

(iii) A peaking unit and a baseload unit
(regardiess of the location of the units).

(2) Separate ownership. Except as oth-
erwise provided in this paragraph (b)(2), fa-
cilities that are not owned by the same
person are not part of the same project. If
different governmental persons act in con-
cert to finance a project, however (for ex-
ample as participants in a joint powers
authority), their interests are aggregated with
respect to that project to determine whether
the $15 million output limitation is met. In
the case of undivided ownership interests
in a single output facility, property that is
not owned by different persons is treated
as separate projects only if the separate in-
terests are financed—

(i) With bonds of different issuers; and

(i) Without a principa purpose of avoid-
ing the limitation in this section.

(3) Generating property—(i) Property on
same site. In the case of generation and re-
lated facilities, project means property lo-
cated at the same site.

(ii) Special rule for generating units.
Separate generating units are not part of the
same project if one unit is reasonably ex-
pected, on the issue date of each issue that
finances the units, to be placed in service
more than 3 years before the other. Com-
mon facilities or property that will be func-
tionaly related to more than one generating
unit must be allocated on a reasonable ba-
sis. If a generating unit already is con-
structed or is under construction (the first
unit) and bonds are to be issued to finance
an additional generating unit (the second
unit), all costs for any common facilities
paid or incurred before the earlier of theis-
sue date of bonds to finance the second unit
or the commencement of congtruction of the
second unit are allocated to the first unit.
At the time that bonds are issued to fi-
nance the second unit (or, if earlier, upon
commencement of congtruction of that unit),
any remaining costs of the common facili-
ties may be alocated between the first and
second units so that in the aggregate the al-
location is reasonable.

(4) Transmission and distribution. In the
case of transmission or distribution facili-
ties, project means functionally related or
contiguous property. Separate transmis-
sion or distribution facilities are not part of
the same project if one facility is reason-
ably expected, on the issue date of each is-
sue that finances the facilities, to be placed
in service more than 2 years before the
other.

(5) Subsequent improvements—(i) In
general. An improvement to generation,
transmission or distribution facilities that is
not part of the original design of those fa-
cilities (the original project) is not part of
the same project as the original project if
the construction, reconstruction, or acqui-
sition of that improvement commences more
than 3 years after the original project was
placed in service and the bonds issued to
finance that improvement are issued more
than 3 years after the original project was
placed in service.

(i) Special rule for transmission and dis-
tribution facilities. An improvement to trans-
mission or distribution facilities that is not
part of the original design of that prop-
erty is not part of the same project as the
origina project if the issuer did not rea-
sonably expect the need to make that im-
provement when it commenced congtruction
of the original project and the construc-
tion, reconstruction, or acquisition of that
improvement is mandated by the federal
government or a state regulatory author-
ity to accommodate requests for wheel-
ing.

(6) Replacement property. For purposes
of this section, property that replaces ex-
isting property of an output facility is trested
as part of the same project as the replaced
property unless—

(i) The need to replace the property was
not reasonably expected on the issue date
or the need to replace the property oc-
curred more than 3 years before the is-
suer reasonably expected (determined on the
issue date of the bonds financing the prop-
erty) that it would need to replace the prop-
erty; and

(ii) The bonds that finance (and refi-
nance) the output facility have a weighted
average maturity that is not greater than 120
percent of the reasonably expected eco-
nomic life of the facility.

(c) Example. The application of the pro-
visions of this section is illustrated by the
following example:

Example. (i) Power Authority K, a political sub-
division, intends to issue a single issue of tax-exempt
bonds at par with a stated principal amount and sale
proceeds of $500 million to finance the acquisition of
an electric generating facility. No portion of the fa-
cility will be used for a private business use, except
that L, an investor-owned utility, will purchase 10 per-
cent of the output of the facility under a take con-
tract and will pay 10 percent of the debt service on
the bonds. The nonqualified amount with respect to
the bonds is $50 million.

(if) The maximum amount of tax-exempt bonds
that may be issued for the acquisition of an interest
in the facility in paragraph (i) of this Example is $465
million (that is, $450 million for the 90 percent of the
facility that is governmentally owned and used plus
a nonqualified amount of $15 million).

§ 1.141-8T [Removed]

Par. 7. Section 1.141-8T is removed.

Par. 8. Section 1.141-15 is amended by
revising paragraph (a) and adding para-
graphs (f), (g), (h) and (i) to read as follows:

8 1.141-15 Effective dates.

(8) Scope. The effective dates of this sec-
tion apply for purposes of 88§ 1.141-1
through 1.141-6(a), 1.141-7 through 1.141—
14, 1.145-1 through 1.145-2, 1.150-1(a)(3)
and the definition of bond documents con-
tained in § 1.150-1(b).

* k * % %

(f) Effective dates for certain regula-
tions relating to output facilities—(1) Gen-
eral rule. Except as otherwise provided in
this section, §8 1.141-7 and 1.141-8 ap-
ply to bonds sold on or after November 22,
2002, that are subject to section 1301 of the
Tax Reform Act of 1986 (100 Stat. 2602).

(2) Trangtion rule for requirements con-
tracts. For bonds otherwise subject to
§81.141-7 and 1.141-8, § 1.141—-7(c)(3) ap-
plies to output contracts entered into on or
after September 19, 2002. An output con-
tract is treated as entered into on or after
that date if it is amended on or after that
date, but only if the amendment results in
achange in the parties to the contract or in-
creases the amount of requirements cov-
ered by the contract by reason of an
extension of the contract term or a change
in the method for determining such re-
quirements. For purposes of this paragraph
02—

(i) The extension of the term of a con-
tract causes the contract to be treated as en-
tered into on the first day of the additional
term;

(i) The exercise by a party of alegaly
enforceable right that was provided under



a contract before September 19, 2002, on
terms that were fixed and determinable be-
fore such date, is not treated as an amend-
ment of the contract. For example, the
exercise by a purchaser after September 19,
2002 of a renewal option that was pro-
vided under a contract before that date, on
terms identical to the origina contract, is
not treated as an amendment of the con-
tract; and

(iii) An amendment that increases the
amount of requirements covered by the con-
tract by reason of a change in the method
for determining such requirements is trested
as a separate contract that is entered into
as of the effective date of the amendment,
but only with respect to the increased out-
put to be provided under the contract.

(9) Refunding bonds for output facili-
ties. Except as otherwise provided in para-
graph (h) or (i) of this section, 88 1.141-7
and 1.141-8 do not apply to any bonds sold
on or after November 22, 2002, to refund
a bond to which 8§ 1.141-7 and 1.141-8
do not apply unless—

(1) The refunding bonds are subject to
section 1301 of the Tax Reform Act of 1986
(100 Stat. 2602); and

(2)(i) The weighted average maturity of
the refunding bonds is longer than—

(A) The weighted average maturity of
the refunded bonds; or

(B) In the case of a short-term obliga-
tion that the issuer reasonably expects to re-
fund with a long-term financing (such as
abond anticipation note), 120 percent of the
weighted average reasonably expected eco-
nomic life of the facilities financed; or

(ii) A principal purpose for the issu-
ance of the refunding bonds is to make one
or more new conduit loans.

(h) Permissive retroactive application.
Except as provided in paragraphs (d), (e)
or (i) of this section, 88 1.141-1 through
1.141-6(a), 1.141-7 through 1.141-14,
1.145-1 through 1.145-2, 1.150-1(8)(3) and
the definition of bond documents contained
in § 1.150-1(b) may be applied by issu-
ersin whole, but not in part, to—

(2) Outstanding bonds that are sold be-
fore November 22, 2002, and subject to sec-
tion 141; or

(2) Refunding bonds that are sold on or
after November 22, 2002, and subject to
section 141.

(i) Permissive application of certain
regulations relating to output facilities. Is-
suers may apply 88 1.141-7(f)(3) and
1.141-7(g) to any bonds.

§ 1.141-15T [Removed]
Par. 9. Section 1.141-15T is removed.

Robert E. Wenzel,
Deputy Commisionser
of Internal Revenue.

Approved September 17, 2002.

Pamela F. Olson,
Acting Assistant Secretary
of the Treasury.

(Filed by the Office of the Federal Register on September 19,
2002, 12:39 p.m., and published in the issue of the Federal
Register for September 23, 2002, 67 F.R. 59755)



