
Table 1 (cont’d)
Rev. Rul. 2002–24

Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,

the Succeeding Calendar Year

Month of
Disposition 1999 2000 2001 2002

Apr ’02 69.55 70.40 71.67 72.55

May ’02 69.38 70.24 71.51 72.55

Jun ’02 69.21 70.09 71.37 72.55

Section 61.—Gross Income
Defined

26 CFR 1.61–1: Gross income.
(Also: § 83, 1041; 1.83–7, 1.1041–1T.)

Gross income; transfers of property
incident to divorce. A taxpayer who
transfers interests in nonstatutory stock
options and nonqualified deferred com-
pensation to the taxpayer’s former spouse
incident to divorce is not required to
include an amount in gross income upon
the transfer. Rather, the former spouse is
required to include an amount in gross

income when the former spouse exercises
the stock options or when the deferred
compensation is paid or made available to
the former spouse.

Rev. Rul. 2002–22

ISSUES

(1) Is a taxpayer who transfers inter-
ests in nonstatutory stock options and
nonqualified deferred compensation to
the taxpayer’s former spouse incident to
divorce required to include an amount in
gross income upon the transfer?

(2) Is the taxpayer or the former
spouse required to include an amount in
gross income when the former spouse
exercises the stock options or when the
deferred compensation is paid or made
available to the former spouse?

FACTS

Prior to their divorce in 2002, A and B
were married individuals residing in State
X who used the cash receipts and dis-
bursements method of accounting.

A is employed by Corporation Y. Prior
to the divorce, Y issued nonstatutory
stock options to A as part of A’s compen-
sation. The nonstatutory stock options did
not have a readily ascertainable fair mar-
ket value within the meaning of
§ 1.83–7(b) of the Income Tax Regula-
tions at the time granted to A, and thus no

amount was included in A’s gross income
with respect to those options at the time
of grant.

Y maintains two unfunded, nonquali-
fied deferred compensation plans under
which A earns the right to receive post-
employment payments from Y. Under one
of the deferred compensation plans, par-
ticipants are entitled to payments based
on the balance of individual accounts of
the kind described in § 31.3121(v)(2)–
1(c)(1)(ii) of the Employment Tax Regu-
lations. By the time of A’s divorce from
B, A had an account balance of $100x
under that plan. Under the second
deferred compensation plan maintained
by Y, participants are entitled to receive
single sum or periodic payments follow-
ing separation from service based on a
formula reflecting their years of service
and compensation history with Y. By the
time of A’s divorce from B, A had accrued
the right to receive a single sum payment
of $50x under that plan following A’s ter-
mination of employment with Y. A’s con-
tractual rights to the deferred compensa-
tion benefits under these plans were not
contingent on A’s performance of future
services for Y.

Under the law of State X, stock options
and unfunded deferred compensation
rights earned by a spouse during the
period of marriage are marital property
subject to equitable division between the
spouses in the event of divorce. Pursuant
to the property settlement incorporated
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into their judgment of divorce, A trans-
ferred to B (1) one-third of the nonstatu-
tory stock options issued to A by Y, (2)
the right to receive deferred compensa-
tion payments from Y under the account
balance plan based on $75x of A’s
account balance under that plan at the
time of the divorce, and (3) the right to
receive a single sum payment of $25x
from Y under the other deferred compen-
sation plan upon A’s termination of
employment with Y.

In 2006, B exercises all of the stock
options and receives Y stock with a fair
market value in excess of the exercise
price of the options. In 2011, A terminates
employment with Y, and B receives a
single sum payment of $150x from the
account balance plan and a single sum
payment of $25x from the other deferred
compensation plan.

LAW AND ANALYSIS

Section 1041 and the assignment of
income doctrine

Section 1041(a) provides that no gain
or loss is recognized on a transfer of
property from an individual to or for the
benefit of a spouse or, if the transfer is
incident to divorce, a former spouse. Sec-
tion 1041(b) provides that the property
transferred is generally treated as
acquired by the transferee by gift and that
the transferee’s basis in the property is the
adjusted basis of the transferor.

Section 1041 was enacted in part to
reverse the effect of the Supreme Court’s
decision in United States v. Davis, 370
U.S. 65 (1962), which held that the trans-
fer of appreciated property to a spouse (or
former spouse) in exchange for the
release of marital claims was a taxable
event resulting in the recognition of gain
or loss to the transferor. See H.R. Rep.
No. 432, 98th Cong., 2d Sess. 1491
(1984). Section 1041 was intended to
“make the tax laws as unintrusive as pos-
sible with respect to relations between
spouses” and to provide “uniform Federal
income tax consequences” for transfers of
property between spouses incident to
divorce, “notwithstanding that the prop-
erty may be subject to differing state
property laws.” Id. at 1492. Congress thus
intended that § 1041 would eliminate dif-
fering federal tax treatment of property
transfers and divisions between divorcing

taxpayers who reside in community prop-
erty states and those who reside in non-
community property states.

The term “property” is not defined in
§ 1041. However, there is no indication
that Congress intended “property” to have
a restricted meaning under § 1041. To the
contrary, Congress indicated that § 1041
should apply broadly to transfers of many
types of property, including those that
involve a right to receive ordinary income
that has accrued in an economic sense
(such as interests in trusts and annuities).
Id. at 1491. Accordingly, stock options
and unfunded deferred compensation
rights may constitute property within the
meaning of § 1041. See also Balding v.
Commissioner, 98 T.C. 368 (1992) (mari-
tal rights to military pension treated as
property under § 1041).

Although § 1041 provides nonrecogni-
tion treatment to transfers between
spouses and former spouses, whether
income derived from the transferred prop-
erty and paid to the transferee is taxed to
the transferor or the transferee depends
upon the applicability of the assignment
of income doctrine. As first enunciated in
Lucas v. Earl, 281 U.S. 111 (1930), the
assignment of income doctrine provides
that income is ordinarily taxed to the per-
son who earns it, and that the incidence of
income taxation may not be shifted by
anticipatory assignments. However, the
courts and the Service have long recog-
nized that the assignment of income doc-
trine does not apply to every transfer of
future income rights. See, e.g., Rubin v.
Commissioner, 429 F.2d 650 (2d Cir.
1970); Hempt Bros., Inc. v. United States,
490 F.2d 1172 (3d Cir. 1974), cert.
denied, 419 U.S. 826 (1974); Rev. Rul.
80–198 (1980–2 C.B. 113). Moreover, in
cases arising before the effective date of
§ 1041, a number of courts had concluded
that transfers of income rights between
divorcing spouses were not voluntary
assignments within the scope of the
assignment of income doctrine. See Meis-
ner v. United States, 133 F.3d 654 (8th

Cir. 1998); Kenfield v. United States, 783
F.2d 966 (10th Cir. 1986); Schulze v. Com-
missioner, T.C.M. 1983–263; Cofield v.
Koehler, 207 F. Supp. 73 (D. Kan. 1962).

In Hempt Bros., Inc. v. United States,
the court concluded that the assignment
of income doctrine should not apply to
the transfer of accounts receivable by a

cash basis partnership to a controlled cor-
poration in a transaction described in
§ 351(a), where there was a valid busi-
ness purpose for the transfer of the
accounts receivable together with the
other assets and liabilities of the partner-
ship to effect the incorporation of an
ongoing business. The court reasoned that
application of the assignment of income
doctrine to tax the transferor in such cir-
cumstances would frustrate the Congres-
sional intent reflected in the nonrecogni-
tion rule of § 351(a). Accordingly, the
transferee, not the transferor, was taxed as
it received payment of the receivables. In
Rev. Rul. 80–198, the Service adopted the
court’s position in Hempt Bros., but ruled
that the assignment of income doctrine
would nonetheless apply to transfers to
controlled corporations where there was a
tax avoidance purpose.

Similarly, applying the assignment of
income doctrine in divorce cases to tax
the transferor spouse when the transferee
spouse ultimately receives income from
the property transferred in the divorce
would frustrate the purpose of § 1041
with respect to divorcing spouses. That
tax treatment would impose substantial
burdens on marital property settlements
involving such property and thwart the
purpose of allowing divorcing spouses to
sever their ownership interests in property
with as little tax intrusion as possible.
Further, there is no indication that Con-
gress intended § 1041 to alter the prin-
ciple established in the pre-1041 cases
such as Meisner that the application of
the assignment of income doctrine gener-
ally is inappropriate in the context of
divorce.

Specific provisions governing
nonstatutory stock options

Section 83(a) provides, in general, that
if property is transferred to any person in
connection with the performance of ser-
vices, the excess of the fair market value
of the property over the amount, if any,
paid for the property is included in the
gross income of the person performing
the services in the first taxable year in
which the rights of the person having the
beneficial interest in such property are
transferable or are not subject to a sub-
stantial risk of forfeiture, whichever is
applicable. In the case of nonstatutory
stock options that do not have a readily
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ascertainable fair market value at the date
of grant, § 83 does not apply to the grant
of the option, but applies to property
received upon exercise of the option or to
any money or other property received in
an arm’s length disposition of the option.
See § 83(e) and § 1.83–7(a).

Although a transfer of nonstatutory
stock options in connection with a marital
property settlement may, as a factual mat-
ter, involve an arm’s length exchange for
money, property, or other valuable con-
sideration, it would contravene the gift
treatment prescribed by § 1041 to include
the value of the consideration in the trans-
feror’s income under § 83. Accordingly,
the transfer of nonstatutory stock options
between divorcing spouses is entitled to
nonrecognition treatment under § 1041.

When the transferee exercises the
stock options, the transferee rather than
the transferor realizes gross income to the
extent determined by § 83(a). Since
§ 1041 was intended to eliminate differ-
ing federal tax treatment for property
transferred or divided between spouses in
connection with divorce in community
property states and in non-community
property states, § 83(a) is properly
applied in the same manner in both con-
texts. Where compensation rights are
earned through the performance of ser-
vices by one spouse in a community
property state, the portion of the compen-
sation treated as owned by the non-
earning spouse under state law is treated
as the gross income of the non-earning
spouse for federal income tax purposes.
Poe v. Seaborn, 282 U.S. 101 (1930).
Thus, even though the non-employee
spouse in a non-community property state
may not have state law ownership rights
in nonstatutory stock options at the time
of grant, § 1041 requires that the owner-
ship rights acquired by such a spouse in a
marital property settlement be given the
same federal income tax effect as the
ownership rights of a non-employee
spouse in a community property state.
Accordingly, upon the subsequent exer-
cise of the nonstatutory stock options, the
property transferred to the non-employee
spouse has the same character and is
includible in the gross income of the non-
employee spouse under § 83(a) to the
same extent as if the non-employee

spouse were the person who actually per-
formed the services.

The same conclusion would apply in a
case in which an employee transfers a
statutory stock option (such as those gov-
erned by § 422 or 423(b)) contrary to its
terms to a spouse or former spouse in
connection with divorce. The option
would be disqualified as a statutory stock
option, see §§ 422(b)(5) and 423(b)(9),
and treated in the same manner as other
nonstatutory stock options. Section
424(c)(4), which provides that a
§ 1041(a) transfer of stock acquired on
the exercise of a statutory stock option is
not a disqualifying disposition, does not
apply to a transfer of the stock option. See
H.R. Rep. No. 795, 100th Cong., 2d Sess.
378 (1988) (noting that the purpose of the
amendment made to § 424(c) is to
“clarif[y] that the transfer of stock
acquired pursuant to the exercise of an
incentive stock option between spouses or
incident to divorce is tax free”).

CONCLUSION

Under the present facts, the interests in
nonstatutory stock options and nonquali-
fied deferred compensation that A trans-
fers to B are property within the meaning
of §1041. Section 1041 confers nonrecog-
nition treatment on any gain that A might
otherwise realize when A transfers these
interests to B in 2002. Further, the assign-
ment of income doctrine does not apply
to these transfers. Therefore, A is not
required to include in gross income any
income resulting from B’s exercise of the
stock options in 2006 or the payment of
deferred compensation to B in 2011.
When B exercises the stock options in
2006, B must include in income an
amount determined under § 83(a) as if B
were the person who performed the ser-
vices. In addition, B must include the
amount realized from payments of
deferred compensation in income in the
year such payments are paid or made
available to B. The same conclusions
would apply if A and B resided in a com-
munity property state and all or some of
these income rights constituted commu-
nity property that was divided between A
and B as part of their divorce.

This ruling does not apply to transfers
of property between spouses other than in

connection with divorce. This ruling also
does not apply to transfers of nonstatutory
stock options, unfunded deferred compen-
sation rights, or other future income
rights to the extent such options or rights
are unvested at the time of transfer or to
the extent that the transferor’s rights to
such income are subject to substantial
contingencies at the time of the transfer.
See Kochansky v. Commissioner, 92 F.3d
957 (9th Cir. 1996). Transfers of certain
types of property incident to divorce, the
tax consequences of which are governed
by a specific provision of the Code or
regulations (for example, § 402, 408, 414,
424, or 453B) are not affected by this rul-
ing.

HOLDINGS

(1) A taxpayer who transfers interests
in nonstatutory stock options and non-
qualified deferred compensation to the
taxpayer’s former spouse incident to
divorce is not required to include an
amount in gross income upon the transfer.

(2) The former spouse, and not the tax-
payer, is required to include an amount in
gross income when the former spouse
exercises the stock options or when the
deferred compensation is paid or made
available to the former spouse.

PROSPECTIVE APPLICATION

The Service will apply § 7805(b) and
assignment of income principles to treat
income as gross income of the transferor
and not of the transferee if—

(i) The income is attributable to an
interest in nonstatutory stock options,
unfunded deferred compensation rights,
or other similar intangible property rights;

(ii) The options or rights were trans-
ferred from one party to a divorce to the
other party to the divorce;

(iii) The transfer was required by a
provision of an agreement or court order;

(iv) The provision was contained in
the agreement or order before November
9, 2002; and

(v) (a) The agreement or court order
specifically provides that the transferor
must report gross income attributable to
the transferred interest, or

(b) It can be established to the sat-
isfaction of the Service that the transferor
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has reported the gross income for federal
income tax purposes.

EFFECT ON OTHER DOCUMENTS

Rev. Rul. 87–112 (1987–2 C.B. 207)
which deals with the treatment of trans-
fers of United States savings bonds
between spouses or former spouses, is
clarified by eliminating references to
assignment of income principles. As so
clarified, the ruling is reaffirmed respect-
ing the application of § 454 and the regu-
lations thereunder to the transfer and the
determination of the transferee’s basis.

FURTHER INFORMATION

For further information or questions
regarding § 61 or 1041, contact Edward
Schwartz of the Office of Associate Chief
Counsel (Income Tax and Accounting) at
(202) 622–4960. For further information
or questions regarding § 83, 402, 408,
414, 422, 423, 424, or 453B, contact
Erinn Madden of the Office of the Asso-
ciate Chief Counsel (Tax Exempt and
Government Entities) at (202) 622–6030.
These are not toll-free calls.

Section 83.—Property
Transferred in Connection
With Performance of Services

26 CFR 1.83–7: Taxation of nonqualified stock
options.

A taxpayer who transfers interests in nonstatu-
tory stock options and nonqualified deferred com-
pensation to the taxpayer’s former spouse incident
to divorce is not required to include an amount in
gross income upon the transfer. Rather, the former
spouse is required to include an amount in gross
income when the former spouse exercises the stock
options or when the deferred compensation is paid
or made available to the former spouse. See Rev.
Rul. 2002–22, page 849.

Section 280G.—Golden
Parachute Payments

Federal short-term, mid-term, and long-term
rates are set forth for the month of May 2002. See
Rev. Rul. 2002–25, page 904.

Section 382.—Limitation on
Net Operating Loss
Carryforwards and Certain
Built-In Losses Following
Ownership Change

The adjusted applicable federal long-term rate is
set forth for the month of May 2002. See Rev. Rul.
2002–25, page 904.

Section 401.—Qualified
Pension, Profit-Sharing, and
Stock Bonus Plans

26 CFR 1.401(a)–2: Impossibility of diversion
under qualified plan or trust.

A revenue procedure describes limited relief
from disqualification for certain defined contribu-
tion retirement plans maintained by Professional
Employer Organizations. See Rev. Proc. 2002–21,
page 911.

26 CFR 1.401(a)(9)–1: Minimum distribution
requirement in general.

T.D. 8987

DEPARTMENT OF TREASURY
Internal Revenue Service
26 CFR Parts 1, 54, and 602

Required Distributions From
Retirement Plans

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regula-
tions.

SUMMARY: This document contains
final and temporary regulations relating
to required minimum distributions from
qualified plans, individual retirement
plans, deferred compensation plans under
section 457, and section 403(b) annuity
contracts, custodial accounts, and retire-
ment income accounts. These regulations
will provide the public with guidance
necessary to comply with the law and will
affect administrators of, participants in,
and beneficiaries of qualified plans; insti-
tutions that sponsor and individuals who
administer individual retirement plans,
individuals who use individual retirement
plans for retirement income, and benefi-

ciaries of individual retirement plans; and
employees for whom amounts are con-
tributed to section 403(b) annuity con-
tracts, custodial accounts, or retirement
income accounts and beneficiaries of
such contracts and accounts. The text of
the temporary regulations also serves as
the text of the proposed regulations set
forth in the notice of proposed rulemak-
ing on this subject in the Proposed Rules
section of the Federal Register.

EFFECTIVE DATE: These regulations
are effective January 1, 2003.

FOR FURTHER INFORMATION CON-
TACT: Cathy A. Vohs, 202–622–6090
(Not a toll free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information con-
tained in these final regulations have been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act (44
U.S.C. 3507) under control number
1545–0996, in conjunction with the
notice of proposed rulemaking published
on July 27, 1987, 52 FR 28070, REG-
EE–113–82 (1987–2 C.B. 881), Required
Distributions From Qualified Plans and
Individual Retirement Plans, under con-
trol number 1545–1466 for Third-Party
Disclosure Requirements in IRS Regula-
tions, and control number 1545–1573, in
conjunction with the notice of proposed
rulemaking published on December 30,
1997, 62 FR 67780, REG–209463–82
(1998–1 C.B. 376), Required Distribu-
tions from Qualified Plans and Individual
Retirement Plans. Responses to the col-
lections of information under control
numbers 1545–0996 and 1545–1466 are
mandatory. Responses to the collection of
information under control number 1545–
1573 are required to obtain the benefit of
a trust being treated as a designated ben-
eficiary under a retirement plan.

An agency may not conduct or spon-
sor, and a person is not required to
respond to, a collection of information
unless the collection of information dis-
plays a valid control number assigned by
the Office of Management and Budget.
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