
period of dates. Notice 2001–73 also pro-
poses other rules of administrative conve-
nience that are intended to assist employ-
ers and employees in meeting their
employment tax obligations.

III. Comments Received

The Service requested comments as to
the proposed regulations and the pro-
posed rules in the accompanying notices.
Comments were submitted on a wide
variety of issues raised by the application
of employment taxes to statutory stock
options, including whether imposition of
the FICA and FUTA taxes upon an exer-
cise of a statutory stock option was the
correct interpretation of the law, and the
extent of the administrative burdens upon
employers and employees in administer-
ing the payments of the taxes. Recogniz-
ing the complexity of the issues raised by
the proposed guidance and comments,
Treasury and the Service have determined
that an extension of the moratorium is
needed to provide adequate time to con-
sider those issues.

IV. Interim Guidance

The Service and Treasury will con-
tinue to consider all of the comments
received on the proposed regulations.
However, until that review is completed
and further guidance is issued, the Ser-
vice (1) will not assess FICA or FUTA
taxes upon the exercise of a statutory
stock option or the disposition of stock
acquired by an employee pursuant to the
exercise of a statutory stock option, and
(2) will not treat the exercise of a statu-
tory stock option, or the disposition of
stock acquired by an employee pursuant
to the exercise of a statutory stock option,
as subject to federal income tax withhold-
ing.

This Part IV does not relieve indi-
vidual taxpayers of the obligation to
include any compensation in income
upon a disposition of stock acquired pur-
suant to the exercise of a statutory stock
option and does not relieve employers of
any of their reporting obligations.
Regarding the reporting obligations,
§ 1.6041–2(a)(1) of the Income Tax
Regulations requires that, under certain
circumstances, a payment made by an
employer to an employee be reported on
Form W–2 even if the payment is not

Partnership Straddle Tax
Shelter

Notice 2002–50

The Internal Revenue Service and the
Treasury Department have become aware
of a type of transaction, described below,
that is being used by taxpayers for the
purpose of generating deductions. This
notice alerts taxpayers and their represen-
tatives that the tax benefits purportedly
generated by these transactions are not
allowable for federal income tax pur-
poses. This notice also alerts taxpayers,
their representatives, and promoters of
these transactions of certain responsibili-

ties that may arise from participating in
these transactions.

FACTS

This transaction involves partnerships
manipulated through a series of steps car-
ried out in the following order. No § 754
election is in effect at any relevant time.
Step 1: Corporation acquires a majority
interest in an upper tier partnership (UTP)
at fair market value. Step 2: UTP acquires
a majority interest in a lower tier partner-
ship (LTP) at fair market value. Step 3:
LTP enters into straddles on foreign cur-
rencies and may acquire other assets. Step
4: LTP terminates the gain leg of a for-
eign currency straddle. LTP allocates a
pro rata share of the gain to UTP, which
in turn allocates a pro rata share of the
gain to Corporation. This gain increases
the basis of each partnership interest. Step
5: Corporation sells its interest in UTP to
Taxpayer at fair market value. This results
in a loss to Corporation sufficient to off-
set the gain that was allocated to Corpo-
ration. Step 6: Taxpayer purchases UTP’s
interest in LTP at fair market value. UTP
realizes a loss on this sale, but the loss is
disallowed under § 707(b)(1)(A) because
Taxpayer owns more than 50% of UTP.
Step 7: LTP engages in a transaction that
is intended to increase Taxpayer’s basis in
the LTP interest. For example, LTP may
incur a liability that Taxpayer guarantees.
LTP then terminates the loss leg of the
foreign currency straddle and allocates a
pro rata share of the loss to Taxpayer.
Step 8: Taxpayer sells the interest in LTP
at its fair market value and realizes gain
(for example, from the relief of liability).
Taxpayer then claims that this gain is off-
set under § 267(d) by the amount of the
loss that was disallowed to UTP under
§ 707(b)(1)(A).

ANALYSIS

The transaction described in this notice
has been designed to use a straddle, a
tiered partnership structure, a transitory
partner, and the absence of a § 754 elec-
tion to allow Taxpayer to claim a perma-
nent non-economic loss. The Service
intends to challenge the purported tax
benefits from this transaction on a num-
ber of grounds. First, the Service expects
that the partnership anti-abuse rule con-
tained in § 1.701–2(b) of the Income Tax
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Regulations will generally disallow the
deduction claimed by the Taxpayer upon
the termination of the loss leg of the
straddle. See § 1.701–2(d) (Ex. 8) (disal-
lowing duplication of a built-in loss
deduction attributable to the absence of a
§ 754 election). Second, the Service may
challenge the allowance of the loss
deduction based on other statutory provi-
sions, including § 988, and judicial doc-
trines, including the step transaction doc-
trine and the doctrines of economic
substance, business purpose, and sub-
stance over form. Third, the Service may
assert that, where a loss is disallowed on
the sale of a partnership interest under
§ 267(a)(1) or § 707(b)(1), § 267(d) must
be applied under an aggregate approach
rather than an entity approach. See
§ 1.701–2(e) (requiring aggregate treat-
ment of partnerships for certain pur-
poses). Because the gain realized by Tax-
payer on the sale of its interest in LTP
does not correspond to any increase in the
value of the assets within LTP, the disal-
lowed loss realized on the sale of LTP by
UTP cannot be used to offset the gain
under an aggregate approach.

Transactions that are the same as, or
substantially similar to, the transaction
described in this notice are identified as
“listed transactions” for purposes of
§ 1.6011–4T(b)(2) of the temporary
Income Tax Regulations and § 301.6111–
2T(b)(2) of the temporary Procedure and
Administration Regulations. See also
§ 301.6112–1T, A–4. For purposes of
§ 1.6011–4T(b)(2) and § 301.6111–
2T(b)(2), a transaction will be considered
the same as, or substantially similar to,
the transaction described in this notice
even if, at the time relevant for making
such determination, the taxpayer in such
transaction has not engaged in a step hav-
ing the effect of Step 8.

Persons who are required to satisfy the
registration requirement of § 6111 with
respect to the transaction described in this
notice and who fail to do so may be sub-
ject to the penalty under § 6707(a). Per-
sons who are required to satisfy the list-
keeping requirement of § 6112 with
respect to the transaction and who fail to
do so may be subject to the penalty under
§ 6708(a). In addition, the Service may
impose penalties on participants in this
transaction or substantially similar trans-
actions or, as applicable, on persons who

participate in the promotion or reporting
of this transaction or substantially similar
transactions, including the accuracy-
related penalty under § 6662, the return
preparer penalty under § 6694, the pro-
moter penalty under § 6700, and the aid-
ing and abetting penalty under § 6701.

The principal author of this notice is
Heather Faught of the Office of Associate
Chief Counsel (Passthroughs and Special
Industries). For further information
regarding this notice, contact Ms. Faught
at (202) 622–3060 (not a toll-free call).

SECTION 10. MEMBER’S REQUEST
FOR THE IRS TO DESIGNATE A SUB-
STITUTE AGENT UNDER § 1.1502–
77(d)(3)(i)

SECTION 11. REQUEST THAT IRS
REPLACE A PREVIOUSLY DESIG-
NATED SUBSTITUTE AGENT

SECTION 12. EFFECTIVE DATE

SECTION 13. PAPERWORK REDUC-
TION ACT

SECTION 14. INQUIRIES

SECTION 1. PURPOSE

This revenue procedure provides
instructions for all communications relat-
ing to the determination of a substitute
agent to act on behalf of a consolidated
group pursuant to §1.1502–77(d) or
§ 1.1502–77A(d) of the Income Tax
Regulations. This revenue procedure is
the exclusive procedure under §§ 1.1502–
77(d) and 1.1502–77A(d) for submitting
the communications identified in section
3 of this revenue procedure. This revenue
procedure also provides for the automatic
approval of requests by a terminating
common parent to designate its qualifying
successor as substitute agent.

SECTION 2. GENERAL
BACKGROUND

In general, the corporation that is the
common parent of a consolidated group
for a taxable year is the sole agent for the
group with regard to the group’s income
tax liability for that taxable year. The
original common parent generally
remains the agent for the group for that
taxable year, even if another corporation
is the common parent of the group in a
later year or the group later terminates.
However, the original common parent
cannot act as sole agent if its own exist-
ence terminates. In that case, the group
may require a substitute agent to function
with respect to prior open taxable years
for which the original common parent
was the group’s agent. Sections 1.1502–
77(d) and 1.1502–77A(d) provide rules
regarding a substitute agent to replace a
terminating or terminated common par-
ent. This revenue procedure sets forth the
procedures under those rules. These pro-
cedures also apply when a substitute
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