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Deduction for Contributions of
an Employer to an Employees’
Trust or Annuity Plan and
Compensation Under a
Deferred-Payment Plan

Notice 2002–48

Questions have arisen about certain
variations on the fact pattern described in
Rev. Rul. 90–105, 1990–2 C.B. 69, and
their effect on the timing of an employ-
er’s deduction for contributions to a cash
or deferred arrangement within the mean-
ing of § 401(k) or to a defined contribu-
tion plan as matching contributions
within the meaning of § 401(m). Rev.
Rul. 2002–46, page 118 of this Bulletin,
addresses a fact pattern that is substan-
tially similar to the fact pattern in Rev.
Rul. 90–105. This notice addresses two
other variations on this fact pattern. The
facts in Rev. Rul. 90–105 involve contri-
butions that are attributable to compensa-
tion earned after the end of an employer’s
taxable year and are made after the end of
that year but during the § 404(a)(6) grace
period. Rev. Rul. 90–105 holds that such
contributions are not deductible for the
taxable year.

In Rev. Rul. 2002–46, the plan is
amended to provide for a board resolution
setting a minimum contribution for a plan
year (to be allocated first toward elective
deferrals and matching contributions,
with any excess to be allocated to partici-
pants as of the end of the plan year in
proportion to compensation earned during
the plan year), and a board resolution is
adopted before the end of the taxable year
pursuant to that amendment. Rev. Rul.
2002–46 reaches the same result as Rev.
Rul. 90–105.

This notice addresses two other varia-
tions on the Rev. Rul. 90–105 fact pat-
tern, neither of which involves grace
period contributions. One variation
involves an actual payment to the plan
before the end of the taxable year, in
anticipation of § 401(k) deferrals and
§ 401(m) matches to occur after the end
of the tax year (but before the end of the

overlapping plan year). The other varia-
tion involves such a prepayment, com-
bined with a guaranteed minimum contri-
bution as described in Rev. Rul. 2002–46.
Because these variations involve actual
payments before the end of the taxable
year, § 404(a)(6) and Rev. Rul. 90–105,
1990–2 C.B. 69, do not affect the deduct-
ibility of the contributions.

Rev. Rul. 90–105 based its holding in
part upon § 1.404(a)–1(b) of the Income
Tax Regulations. Specifically, Rev. Rul.
90–105 relied upon language in the regu-
lation requiring that contributions be
compensation for services actually ren-
dered. Upon further consideration, the
Service has concluded that this language
is relevant only where the reasonableness
of an employee’s compensation is in
question, and thus is not an appropriate
basis upon which to determine the timing
of deductions for the contributions
described in Rev. Rul. 90–105, Rev. Rul.
2002–46, and this notice.

The Service is reviewing other issues
that may be raised by the two factual pat-
terns addressed in this notice. Any addi-
tional guidance concerning the matters
addressed in this notice will be prospec-
tive in application. Pending such addi-
tional guidance, the Service will not chal-
lenge the deductibility of contributions
described in this notice, provided actual
payment is made during the taxable year
and the amount deducted does not exceed
the applicable limitation under § 404(a)
(3)(A)(i).

The transactions described in this
notice are not “reportable transactions”
for purposes of § 1.6011–4T(b)(1) of the
Temporary Income Tax Regulations and
are not “listed transactions” for purposes
of § 301.6111–2T(b)(2) of the Temporary
Procedure and Administration Regula-
tions.

The principal author of this notice is
John Richards of the Office of the Divi-
sion Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities).
For further information regarding this
notice, contact Mr. Richards at (202)
622–6090 (not a toll-free call).

Weighted Average Interest
Rate Update

Notice 2002–49

Sect ions 412(b)(5)(B) and
412(l)(7)(C)(i) of the Internal Revenue
Code provide that the interest rates used
to calculate current liability for purposes
of determining the full funding limitation
under § 412(c)(7) and the required contri-
bution under § 412(l) must be within a
permissible range around the weighted
average of the rates of interest on 30-year
Treasury securities during the four-year
period ending on the last day before the
beginning of the plan year.

Notice 88–73, 1988–2 C.B. 383, pro-
vides guidelines for determining the
weighted average interest rate and the
resulting permissible range of interest
rates used to calculate current liability for
the purpose of the full funding limitation
of § 412(c)(7) of the Code.

Section 417(e)(3)(A)(ii)(II) of the
Code defines the applicable interest rate,
which must be used for purposes of deter-
mining the minimum present value of a
participant’s benefit under § 417(e)(1)
and (2), as the annual rate of interest on
30-year Treasury securities for the month
before the date of distribution or such
other time as the Secretary may by regu-
lations prescribe. Section 1.417(e)–
1(d)(3) of the Income Tax Regulations
provides that the applicable interest rate
for a month is the annual interest rate on
30-year Treasury securities as specified
by the Commissioner for that month in
revenue rulings, notices or other guidance
published in the Internal Revenue Bulle-
tin.

The rate of interest on 30-year Trea-
sury Securities for June 2002 is 5.52 per-
cent. Pursuant to Notice 2002–26,
2002–15 I.R.B. 743, the Service has
determined this rate as the monthly aver-
age of the daily determination of yield on
the 30-year Treasury bond maturing in
February 2031.

Section 405 of the Job Creation and
Worker Assistance Act of 2002 amended
§ 412(l)(7)(C) of the Code to provide that
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for plan years beginning in 2002 and
2003 the permissible range is extended to
120 percent.

The following rates were determined
for the plan years beginning in the month
shown below.

Month Year
Weighted
Average

90% to 110%
Permissible

Range

90% to 120%
Permissible

Range

July 2002 5.67 5.10 to 6.23 5.10 to 6.80

Drafting Information

The principal author of this notice is
Todd Newman of the Employee Plans,
Tax Exempt and Government Entities
Division. For further information regard-
ing this notice, please contact the
Employee Plans’ taxpayer assistance tele-
phone service at 1–877–829–5500 (a toll-
free number), between the hours of 8:00
a.m. and 6:30 p.m. Eastern time, Monday
through Friday. Mr. Newman may be
reached at 1–202–283–9888 (not a toll-
free number).

Bonds for Solid Waste
Disposal Facilities

Notice 2002–51

PURPOSE

The Treasury Department and the
Internal Revenue Service have received
inquiries regarding the application of sec-
tion 142(a)(6) of the Internal Revenue
Code to recycling facilities. As part of the
Priority Guidance Plan for the period July
1, 2002 through June 30, 2003, Treasury
and the IRS intend to undertake a guid-
ance project to address the application of
section 142(a)(6) to recycling facilities.
Accordingly, Treasury and the IRS are
soliciting public comment on the issue.

BACKGROUND

Generally, interest on a state or local
bond is excluded from gross income
under section 103. However, section
103(b) provides that the exclusion does
not apply to a private activity bond unless
the bond is a qualified bond. Section
141(e) defines “qualified bond” to
include an exempt facility bond that

103(b)(4)(E) that is applicable to section
142(a)(6). The Conference Report to the
1986 Act provides that “[t]he conference
agreement allows exempt-facility bonds
to be issued to finance solid waste dis-
posal facilities, defined generally as under
present law.” Conf. Rpt. 99–841 (Vol. II),
at II–704; 1986–3 C.B. (Vol. 4) 704.

Section 1.103–8(f)(2)(ii)(a) of the
regulations defines “solid waste disposal
facilities” as any property or portion
thereof used for the collection, storage,
treatment, utilization, processing, or final
disposal of solid waste. Section 1.103–
8(f)(2)(ii)(b) provides that the term “solid
waste” has the same meaning as in former
section 203(4) of the Solid Waste Dis-
posal Act (42 U.S.C. § 3252(4)), as
quoted in the regulations, except that
material will not qualify as solid waste
unless, on the date of issue of the obliga-
tions issued to provide the facility to dis-
pose of the waste material, it is property
that is useless, unused, unwanted, or dis-
carded solid material which has no mar-
ket or other value at the place where it is
located. Thus, where any person is will-
ing to purchase the property, at any price,
the material is not waste. However, if any
person is willing to remove the property

cant pollutants in water resources,
such as silt, dissolved or suspended
solids in industrial waste water
effluents, dissolved materials in irri-
gation return flows or other com-
mon water pollutants.

Section 1.103–8(f)(2)(ii)(c) states that
a facility that disposes of solid waste by
reconstituting, converting, or otherwise
recycling it into material that is not waste
shall also qualify as a solid waste disposal
facility if solid waste constitutes at least
65 percent, by weight or volume, of the
total materials introduced into the recy-
cling process. Such a recycling facility
shall not fail to qualify as a solid waste
disposal facility solely because it operates
at a profit.

Section 17.1(a) of the Temporary regu-
lations provides that, in the case of prop-
erty that has both a solid waste disposal
function and a function other than the dis-
posal of solid waste, only the portion of
the cost of the property allocable to the
function of solid waste disposal is taken
into account as an expenditure to provide
solid waste disposal facilities. However, a
facility that otherwise qualifies as a solid
waste disposal facility will not be treated
as having a function other than solid
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