
Part III. Administrative, Procedural, and Miscellaneous

Additional Relief for Certain
Taxpayers Affected by the
September 11, 2001 Terrorist
Attack

Notice 2002–40

PURPOSE

This notice supplements and expands
the relief granted under section 7508A of
the Internal Revenue Code (Code) in
Notice 2001–61, 2001–40 I.R.B. 305, and
Notice 2001–68, 2001–47 I.R.B. 504, for
taxpayers affected by the September 11,
2001, Terrorist Attack. In Notice 2001–61
and Notice 2001–68, the Department of
the Treasury and the IRS extended and
postponed filing and payment due dates
for affected taxpayers. At the time those
notices were issued, the Code limited the
amount of interest relief the IRS could
provide to an affected taxpayer. Under
section 6404(h), interest was abated only
for income taxes due from an affected
taxpayer located in the Presidentially
declared disaster area and only if both an
extension of time to file under section
6081 and an extension of time to pay
under section 6161 were granted to the
taxpayer. The Secretary’s authority to
provide relief under section 7508A was
specifically limited to items other than
interest. In addition, section 7508A per-
mitted the Secretary to disregard no more
than 120 days in the calculation of penal-
ties.

On January 23, 2002, the President
signed into law the Victims of Terrorism
Tax Relief Act of 2001 (the Act). Section
112 of the Act repealed section 6404(h)
and amended section 7508A (effective
September 11, 2001), by providing, in
part, that the Secretary may disregard up
to one year in determining the amount of
any interest or penalty. Under this
increased authority, the Department of the
Treasury and the IRS are providing relief
from interest and expanded relief from
the failure to pay penalty for certain
affected taxpayers.

GRANT OF RELIEF

(1) For affected taxpayers with an
original income tax return due date on or
after September 11, 2001, and on or
before November 30, 2001, that were pre-
viously granted a six-month extension of
time to file and pay and a 120 day post-
ponement of time to file and pay by para-
graphs (1) and (2) of the Grant of Relief
Section of Notice 2001–61, and for cer-
tain taxpayers who had difficulty in filing
their federal income tax returns due on or
after September 11, 2001, and on or
before October 31, 2001, because of dis-
ruptions in the transportation and delivery
of documents by mail or private delivery
services resulting from the terrorist
attack, that were previously granted a
postponement of time to file and pay until
November 15, 2001, by paragraph (5) of
the Grant of Relief Section of Notice
2001–61, interest will not be due for the
period of time that the payment is
extended and postponed. For example, an
affected fiscal year taxpayer with an
original due date of September 17, 2001,
has until July 15, 2002, to file and pay as
a result of the relief granted by Notice
2001–61. Under this notice, no interest
will accrue from September 17, 2001,
through July 15, 2002. Additionally, no
failure to file or pay penalty will accrue
from September 17, 2001, through July
15, 2002. This relief applies to all
affected taxpayers (as defined in Notice
2001–61 and Announcement 2001–124
2001–52 I.R.B. 630) no matter where
they are located.

(2) For affected taxpayers with an
extended income tax return due date on or
after September 11, 2001, and on or
before November 30, 2001, that were pre-
viously granted a 120 day postponement
of time to file by Notice 2001–61, and for
taxpayers with an extended due date on or
after December 1, 2001, and on or before
January 31, 2002, that were previously
granted a postponement of time to file
until February 15, 2002, by paragraph (1)
of the Additional Grant of Relief section
of Notice 2001–68, interest will not be
due for the period beginning September
11, 2001, and ending with the postponed
due date of the return. In addition, the
relief from the failure to pay penalty pro-

vided by Notice 2001–61 for the period
September 11, 2001, through January 9,
2002 (120 days) is expanded to cover the
period beginning September 11, 2001,
and ending with the postponed due date
of the return. For example, an individual
income taxpayer with an extended due
date of October 15, 2001, has a postponed
filing due date of February 12, 2002, as a
result of the relief granted by Notice
2001–61. Under this notice, no interest or
failure to pay penalty will accrue from
September 11, 2001, through February
12, 2002, on any balance originally due
on April 16, 2001. Interest and the failure
to pay penalty will be owed on any bal-
ance due for the period April 16, 2001,
through September 10, 2001, and on any
balance remaining due after February 12,
2002.

(3) Under paragraph (6) of the Grant
of Relief section of Notice 2001–61, cer-
tain taxpayers were granted a reasonable
cause waiver from the failure to deposit
penalty if third quarter tax deposits due
from September 11, 2001, through Sep-
tember 30, 2001, were deposited by
November 15, 2001. For these taxpayers,
the third quarter return and payment were
generally due on October 31, 2001. In the
absence of relief under section 7508A (as
amended), interest would be imposed for
the period from November 1, 2001,
through November 15, 2001, on any bal-
ance due on October 31, 2001. Under this
notice, taxpayers will not owe interest for
this period on any employment and excise
tax liability for which the failure to
deposit penalty has been waived.

(4) The IRS may have already
assessed interest and penalties relieved
under this notice and taxpayers may have
already paid these amounts. The IRS has
identified taxpayers located in the cov-
ered disaster area specified in Notice
2001–61 who are eligible for the addi-
tional relief and have adjusted those
accounts accordingly. If you were located
in the covered disaster area and are
entitled to receive a refund, you should
receive a notice by May 28, 2002. Tax-
payers not located in the covered disaster
area who are entitled to this additional
relief (or anyone else with any questions
regarding the status of an adjustment or
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refund because of this notice), should
contact the IRS at (866) 562–5227 (a toll-
free call).

DRAFTING INFORMATION

This notice was authored by the Office
of Associate Chief Counsel, Procedure
and Administration (Administrative Pro-
visions and Judicial Practice Division).
For further information regarding this
notice, you may call (202) 622–4940 (not
a toll-free call).

Application Procedures for
Withholding Foreign
Partnership or Withholding
Foreign Trust Status Under
Section 1441; Proposed
Withholding Foreign
Partnership and Withholding
Foreign Trust Agreements

Notice 2002–41

SECTION 1. PURPOSE

.01 Proposed Guidance to Simplify
Partnership and Trust Withholding and
Reporting Obligations. This notice con-
tains proposed guidance for entering into
a withholding foreign partnership (WP)
or withholding foreign trust (WT) agree-
ment with the Internal Revenue Service
(IRS). Similar to the qualified intermedi-
ary (QI) withholding agreement,1 the pro-
posed WP and WT agreements are
designed to simplify withholding and
reporting obligations for payments of
income made to partners of a WP and
beneficiaries or owners of a WT. The IRS
recognizes that foreign partnerships and
trusts differ significantly from each other,
as well as from foreign financial institu-
tions that receive amounts subject to
withholding as intermediaries for account
holders. These proposed agreements
attempt to address the unique features of
partnerships and trusts by adopting tai-
lored procedures for documentation,
reporting and audit that facilitate compli-
ance and reduce administrative and audit

cost for the WP or WT. As discussed fur-
ther in Section 7 of this notice, Treasury
and the IRS request comments on these
proposed agreements. Treasury and the
IRS will review any comments received
and intend thereafter to publish a revenue
procedure containing the final text of the
WP and WT agreements.

Under applicable Treasury regulations,
a foreign partnership or foreign simple or
grantor trust that is not a WP or WT is
required to provide each withholding
agent from whom it receives an amount
subject to withholding under sections
1441 and 1442 of the Internal Revenue
Code (Code) and the regulations thereun-
der with a Form W-8IMY, along with
documentation from each of its partners,
beneficiaries, or owners, and a withhold-
ing statement allocating the amount
attributable to each partner, beneficiary,
or owner. The withholding agent is
required to withhold tax from payments
to the partnership or trust and to report on
Forms 1042-S and 1099 payments to, and
tax withheld from, each partner, benefi-
ciary, or owner.

Under the provisions of the WP and
WT agreements, a WP or WT is permitted
to provide the withholding agent with a
Form W-8IMY as a WP or WT without
attached documentation from partners,
beneficiaries, or owners. The WP or WT
receives payments from the withholding
agent in gross and withholds and deposits
tax, if any, based on the Forms W-8 or
W-9 that it receives from its partners,
beneficiaries, or owners. The WP or WT
reports payments to, and tax withheld
from, its direct foreign partners, benefi-
ciaries or owners on Form 1042-S on an
individual basis or, by election, on a
pooled basis. Thus, a WP or WT is
relieved of the requirement to disclose to
a withholding agent any documentation
and payment information for partners,
beneficiaries or owners. A withholding
agent is relieved of the responsibility for
collecting documentation, withholding
and reporting payment information for
partners, beneficiaries and owners of a
WP or WT.

.02 Key Provisions. The following key
provisions, explained in greater detail in
Section 4.02, are intended to work

together to produce a simple and admin-
istrable agreement for withholding for-
eign partnerships and trusts.

Direct partners, beneficiaries or own-
ers. A foreign partnership or simple or
grantor trust that has entered into a WP or
WT agreement may act as a WP or WT
only with respect to amounts subject to
NRA withholding that are distributed to,
or included in the distributive share of,
direct partners, beneficiaries, or owners.
WP or WT must act as a nonwithholding
foreign partnership or trust with respect to
partners, beneficiaries, or owners that
hold through intermediar ies or
passthrough entities. The foreign partner-
ship or foreign simple or grantor trust
may, however, act as a WP or WT with
respect to amounts distributed to, or
included in the distributive share of,
another WP or WT.

Forms W-8 and W-9. WP or WT is
required to document each direct partner,
beneficiary or owner with Form W-8 or
W-9.

Withholding and reporting—direct for-
eign partners, beneficiaries or owners.
WP or WT is required to withhold and
deposit tax, to file a tax return on Form
1042, and, absent a pooled reporting elec-
tion, to report on Form 1042-S for each
direct foreign partner, beneficiary or
owner.

Reporting—pooled reporting election.
WP or WT may elect to report on Form
1042-S on a pooled basis (using the
recipient codes for QI pooling until such
time that there are recipient codes for
WPs and WTs that make an election to
report on a pooled basis). Whether WP or
WT elects pooled reporting will affect
both the timing of audits and the term of
the agreement.

Reporting—direct U.S. partners, ben-
eficiaries or owners. WP or WT is not
required to report on Form 1099 for U.S.
partners, beneficiaries, or owners. How-
ever, if WP has U.S. partners, WP gener-
ally is required to file Form 1065 with
Schedules K-1 for each U.S. partner. If
WT is a grantor trust with U.S. owners,
WT is required to file Form 3520-A and

1 See Rev. Proc. 2000–12, 2000–1 C.B. 387.
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