Suspension of Requirement to
File Form 8390 (Information
Return for Determination of
Life Insurance Company
Earnings Rate Under Section
809)

Notice 2002-33

Section 809 of the Internal Revenue
Code reduces the policyholder dividends
that a mutua life insurance company is
permitted to deduct under section 808.
Each year, the Internal Revenue Service
publishes the differential earnings rate
(DER) and the recomputed differential
earnings rate (RDER) to be used in com-
puting the amount of the reduction. The
DER and RDER are determined by the
Service on the basis of information
reported by mutual life insurance compa-
nies and the 50 largest stock life insur-
ance companies (as determined by the
Service) on Form 8390, Information
Return for Determination of Life Insur-
ance Company Earnings Rate Under Sec-
tion 809.

The Job Creation and Worker Assis-
tance Act of 2002, Pub. L. No. 107-147,

“Notice 2002-19 (2002-10 |.R.B. 619) provided that the tentative DER for 2001 and RDER for 2000 are zero.

§ 611, amended section 809 of the Code
by adding new paragraph (j). As
amended, section 809(j) provides that the
DER shall be treated as zero for purposes
of computing both the differential earn-
ings amount and the recomputed differen-
tial earnings amount for a mutual life
insurance company’s taxable years begin-
ning in 2001, 2002, or 2003.

As a result of this amendment to sec-
tion 809, the Service will not be comput-
ing the DER and RDER for 2001, 2002,
or 2003." The determination of the 50
largest stock companies, however, will be
made for those years.

The suspension of section 809 by sec-
tion 809(j) expires in 2004. Accordingly,
life insurance companies will not be
required to file Form 8390 in either 2002
or 2003.



The Service will be required to com-
pute a 2004 DER and RDER using prior
year income information from both stock
and mutual life insurance companies.
Therefore, it is expected that the require-
ment that companies file Form 8390 will
be reinstated in 2004. Mutual life insur-
ance companies will be required to file a
Form 8390 with respect to calendar years
2002 and 2003. Any stock life insurance
company that is determined to be one of
the 50 largest stock life insurance compa-
nies during 2001, 2002, or 2003 will be
required to file a Form 8390 with respect
to that year. All life insurance companies
that may be required to report 2001,
2002, or 2003 information are obligated
to retain the records necessary to report
the appropriate information in 2004.

Life insurance companies that will be
required to file a Form 8390 with respect
to calendar years 2001 or 2002 will be
required to file such form no later than
July 1, 2004. Life insurance companies
that will be required to file a Form 8390
with respect to calendar year 2003 will be
required to file such form no later than
October 1, 2004.

When filing Form 1120-L (U.S Life
Insurance Company Income Tax Return)
for 2001, mutual life insurance companies
should treat the DER as zero for purposes
of computing the differential earnings
amount in Schedule C (Differential Earn-
ings Amount). Appropriate changes will
be made to Form 1120-L for 2002.

For 2004 and years thereafter, the Ser-
vice will issue additional guidance
regarding the filing of Form 8390 by life
insurance companies as needed.

Comments are requested on the imple-
mentation of section 809(j), the require-
ment that information with respect to
2001 and 2002 and information with
respect to 2003 be filed separately, and
any required changes to Form 1120-L
(such as temporarily eliminating Schedule
C). Comments should be sent to CC:
ITA:RU (Notice 2002-33), room 5226,
Internal Revenue Service, POB 7604,
Ben Franklin Station, Washington, DC
20044. Comments may be hand delivered
between the hours of 8 am. and 5 p.m.
to: CC:ITA:RU (Notice 2002-33), Couri-
er's Desk, Internal Revenue Service, 1111
Constitution Avenue, NW, Washington,
DC. In the dternative, e-mail comments

to Notice.Comments@irscounsel.treas.gov.

DRAFTING INFORMATION

The principal author of this notice is
Katherine A. Hossofsky of the Office of
the Associate Chief Counsel (Financia
Institutions and Products). For further
information regarding this notice, contact
Ms. Hossofsky at 202—622-3477 (not a
toll-free call).



