age, under group health plans for employwhich an employer is required to maintain
ees taking FMLA leave and regarding theoverage and an employee is required tc
26 CFR 1.125-3: Effect of the Family and Medical  restoration of benefits to employees whaontinue paying premiums. These
Leave Act (FMLA) on the operation of cafeteria plansyayrp from FMLA leave. Proposed reguchanges are described below.
TD. 8966 lations, EE-20-95 (1996-1 C.B. 758), As a general matter, under FMLA, an
published in the Federal Register on Deemployer has the obligation to offer cov-
DEPARTMENT OF THE TREASURY cember 21, 1995 (60 FR 66229), aderage under any group health plan for the
Internal Revenue Service dressed a number of the principal quesituration of FMLA leave, whether paid or
26 CFR Part 1 tions that were raised about how thesenpaid, and under the same conditions a:
FMLA requirements affect the operationcoverage would have been provided if the
Effect of the Family and Medical of cafeteria plans (including flexible employee had been continuously working
Leave Act on the Operation of spending arrangements) maintained undduring the entire leave period. The em-
Cafeteria Plans section 125. These final regulations arployee has the right to keep this coverage
based on the 1995 proposed regulationgy continuing to pay the premium. Dur-
AGENCY: Internal Revenue Serviceand include clarifications and othering the period of FMLA leave, the em-

Section 125.—Cafeteria Plans

(IRS), Treasury. changes resulting from comments reployer is required to continue payment of
ACTION: Final regulations. ceived on the proposed regulations. its share of the costs of group health in-

surance coverage, but may condition suck
SUMMARY: This document contains Summary of Changes continued payments on the employee pay:-

final regulations relating to cafeteria plans ber of h ding his or her share of the costs under one
that reflect changes made by the Family A number of comments that were ma 9f the methods set forth at 29 CER

and Medical Leave Act of 1993 (ACt)-It.n respc;nfetto ;rls/?l_i99_5rhpropos§d regl:'%'25.210. See also the notice requirement:
The final regulations provide the public'!o"s relate to - [he requirements,

re requir at 29 CFR 825.301(b)(1)(v).
with guidance needed to comply with th@€raining to FMLA leave, including the ™ \\pormore. the employer must either

Act and affect employees who participat€MPIOyer's obligation to maintain cover-p, . 1o employee to revoke coverage
in cafeteria plans. age under a group health plan during ;. o, unpaid FMLA leave, or continue

FMLA leave and to restore benefits upo ;
) ; ) llow the employee to dis-
DATES: Effective Date These regula- m (%ovgrage k.)Ut a X

g return from FMLA leave, are establishe ontinue his or her share of the premium

tions are effective October 17, 2001. by FMLA, not the Code. The U.S. De- . ) :
P ; ' : " ayments while the employee is on unpaid

Applicability Date: These regulations partment of Labor, in 29 CFR part 825|F;ayve. Although ordinpar?lly health plzn
are applicable for cafeteria plan years bgras published rules interpreting the 'ezoverage would cease if an employee doe:
ginning on or after January 1, 2002. quirements of FMLA, and the Departmenf,ot make his or her share of the premium

FOR FURTHER INFORMATION CON- ©f Labor has jurisdiction relating to thos&,,yments, FMLA does not give the em-
TACT: Shoshanna Chaiton at (202) 622fights or obligations. These final regulapoyee a right to require that the employer
6080 (not a toll-free number). t'o?j_ dho 20; '”ttﬁrprDet FMt'-A 0; thfeLr“t')esterminate coverage. The FMLA permits an
published Dy the Department of LaboOfemployer to continue health plan coverage
SUPPLEMENTARY INFORMATION:  Rather, they provide guidance on the cafgghile the employee is on unpaid FMLA
Background teria plan rules that apply to an employeaye by paying both the employer’s and

_ _ N in circumstances to which FMLA and thethe employee’s share of group health plan
This document contains additions tdabor Regulations thereunder also applgontributions. In this event, the employer

the Income Tax Regulations (26 CFR Paiccordingly, these final regulations in-may recover the employee’s share of the
1) under section 125 of the Internal Revelude a number of changes intended tgontributions when the employee returns
enue Code of 1986 (Code). These addiarify which particular conditions mustfrom leave or, if the employee fails to re-
tions conform the cafeteria plan regulabe satisfied to comply with FMLA and turn from leave, the employer may recover
tions to the Family and Medical Leavewith the cafeteria plan rules. the employee’s share of contributions and
Act of 1993 (FMLA), Public Law 103-3,  The Department of the Treasury, includmay also recover its own share as well
29 U.S.C. 260%t seq. FMLA imposes ing the Internal Revenue Service (IRS)under the circumstances set forth in 29
certain requirements on employers rediscussed these final regulations with the FR 825.213(a). However, under the
garding coverage, including family cover-Department of Labor to ensure that theFMLA, an employee who chooses to dis-
do not conflict with, and are not inconsiscontinue premium payments may not be
tent with, the provisions of FMLA or the required to make contributions until the
Labor regulations thereunder, at 29 CFRnpaid FMLA leave ends.
Part 825. In response to those discussionsUpon return from leave, FMLA re-
and comments made by the public, thesguires that the employee have the right to
cafeteria plan regulations have beebe reinstated under the same terms as i
changed to clarify the circumstances undehe employee had worked during the en-



tire leave period without any break inupon return. Commentators noted thatoverage does continue during the leave
coverage. An employee who has revoketthis rule did not provide enough flexibil- (whether due to an FMLA coverage con-
coverage or has failed to make requiretly for employers attempting to recouptinuation election by the employee or be-
payments therefore has the right to be rgayments in situations where employeesause the employer’s plan requires healtl
instated in the group health plan upon resriginally elected the pay-as-you-goFSA coverage to be continued during &
turn from leave. If the employee does namnethod but then were not able to makkave), there would of course be no prora
elect to be reinstated in the group healtthose required payments. Accordinglytion.
plan upon return from FMLA leave, thethe rule under the final regulations elimi- Commentators requested clarification
employer may nevertheless require theates the requirement that an employeegarding whether employers are requirec
employee to resume participation if thavho elects the catch-up payment optioto obtain elections from employees who
employer also requires employees whenter into an advance agreement with there on FMLA leave when an open enroll-
return from unpaid non-FMLA leave toemployer. The new rule adds flexibilityment period occurs. In response to this
resume participation upon return fromand permits continued coverage becausepmment, the final regulations clarify that
leave. This reflects a change in positioalthough employees may still use eitheemployees on FMLA leave have the same
from the 1995 proposed regulationsthe catch-up payment option or the afterights during the leave period as employ-
which specifically prohibited an employertax pay-as-you-go method from the outees participating in a cafeteria plan who
from requiring an employee whose coverset, now employers may continue coverare not on FMLA leave. Accordingly,
age has terminated while on FMLA leaveage and, under the catch-up payme@mployers are required to give employee:
to reinstate coverage under a health FSdéption, recoup any amounts paid on aAn FMLA leave the right to enroll in a
upon return from FMLA leave. Severalemployee’s behalf if the employee canndglan or change their election while they
commentators disagreed with this posimake all the payments under the pay-age on leave in the same manner as for a
tion, and suggested that the FMLA reguyou-go method. tive employees, rather than waiting for
lations do not require this rule. In re- The 1995 proposed regulations inthe employees on FMLA leave to return
sponse to these comments, the rule hakided a special proration rule for cases it® Work.
been modified as described above. which health coverage under a flexible These final regulations supplement the
One commentator questioned whethespending arrangement (FSA) did not corregulations that were issued at §1.125—
an employee on paid FMLA leave maytinue during an FMLA leave because théT.D. 8878, 2000-15 I.R.B. 857, issued in
change or revoke an election. Whether a@mployee revoked coverage or failed tdlarch of 2000 (65 FR 15548) and T.D.
employer is required to permit an emmake required payments, and then th8921, 2001-7 I.R.B. 532, issued in Janu
ployee on paid FMLA leave to revoke aremployee elects to resume the coveragdy of 2001 (66 FR 1837)) setting forth
election is governed by the FMLA and thevhen the leave ends during the same yediie conditions under which a cafeteria
Labor Regulations thereunder, rather thafihe proposed regulation permitted th@lan can permit an employee to make a
these regulations. As described above, tienployee’s coverage to be reduced aft@lection change during the year. Thus, a
FMLA permits an employer to require thathe employee resumes work if the emprovided at §1.125-4(g), if an employee
the employee continue coverage during guioyee did not have coverage during thgoes on an FMLA leave, section 125 al-
FMLA leave if the employer is continuing FMLA leave. Based on information pro-lows a cafeteria plan to permit the em-
the employee’s pay during the FMLAvided by the Department of Labor conployee to make an election change if the
leave and does not treat employees arerning FMLA, the final regulations re-conditions in either these final regulations
paid FMLA leave differently from other quire that, where an employee does né¥ the regulations at §1.125-4 are satis
employees on paid leave. If these twbave coverage under the FSA durindied. Further, as described above, FMLA
conditions are satisfied, as described iIRMLA leave because the employedequires that an employee who goes on a
Q&A-4, an employer may require that archooses to revoke coverage or does n6MLA leave have the same election rights
employee who goes on paid FMLA leavepay required premiums for any reasodnder a group health plan as an employe
continue to pay premiums by the methoduring FMLA leave, the employer mustwho is not on FMLA leave. Thus, a cafe-
normally used during any paid leave.  provide the employee upon return fronieria plan that is subject to FMLA must
In response to comments, the rule iIFMLA leave a choice between: (1) reallow an employee who goes on an
the 1995 regulations concerning thesuming coverage at the original level anfMLA leave to be able to make the same
catch-up payment option was modifiedmaking up the unpaid premium paymentglection changes as an employee who i
Under the 1995 regulations, an employeer (2) resuming coverage at a level that 8ot on an FMLA leave.
who elected to use the catch-up paymenéduced under the proration rule and r
option before going on FMLA leave wassuming premium payments at the origina
required to enter into an advance agreéevel. Where the employee selects the It has been determined that this Trea
ment with the employer specifying thatprorated method and the plan has alreadyry decision is not a significant regula-
the employee wanted to continue healtmade disbursements to the employee thiiry action as defined in Executive Order
coverage while on unpaid FMLA leave,exceed the premiums that will be paid fol2866. Therefore, a regulatory assess
that the employer would pay the premithe year, the employer may not require thenent is not required. It also has been de
ums during the FMLA leave, and that theemployee to pay any more than the raermined that section 553(b) of the Ad-
employee would repay these amountsiaining premiums due. If health FSAministrative Procedure Act (5 U.S.C.

Special Analyses



chapter 5) and the Regulatory Flexibilitypays the employee’s share of premiumsafeteria plan to an employee who contin-
Act (5 U.S.C. chapter 6) do not apply toAs discussed in Q&A-3, if the employerues group health plan coverage while on
these regulations, and, therefore, a Reguentinues coverage during an FMLAunpaid FMLA leave, and what is the tax
latory Flexibility Analysis is not required. leave, the employer may recover the entreatment of these payments?

Pursuant to section 7805(f) of the Codeyloyee’s share of the premiums when the A-3: (a) In general. Subject to the lim-
these regulations will be submitted to themployee returns to work. FMLA alsoitations described in paragraph (b) of this
Chief Counsel for Advocacy of the Smallprovides the employee a right to be reinQ&A-3, a cafeteria plan may offer one or
Business Administration for comment orstated in the group health plan coveragmore of the following payment options,

its impact on small business. (including a health FSA) provided under ar a combination of these options, to an
) ) cafeteria plan upon returning from FMLAemployee who continues group health
Drafting Information leave if the employee’s group health plaplan coverage (including a health FSA)

The principal author of these requla®V€29e terminated while on FMLAwhile on unpaid FMLA leave; provided
tions ispChrisRcine Keller. Division Cgun- leave (either by revocation or due to nonthat the payment options for employees
sel/Associate Chief C(;unsel (Office 01payment of premiums). Such an emen FMLA leave are offered on terms at
o oyee is entitled, to the extent requiredeast as favorable as those offered to em
Tax Exempt and Government Entltles)pI yee i itied n quirede f bl h ffered
However gther ersonnel from the IR under FMLA, to be reinstated on the samployees not on FMLA leave. These op-
and De ;irtmentpof the Treasurv particic'ms as prior to taking FMLA leave (in-tions are referred to in this section as pre-
ated inptheir develooment yp cluding family or dependent coverage)pay, pay-as-you-go, and catch-up. See
P r x % P o subject to any changes in benefit levelalso the FMLA notice requirements at 29
that may have taken place during the p&FR 825.301(b)(1)(iv).
Adoption of Amendments to the riod of FMLA leave as provided in 29 (1) Pre-pay (i) Under the pre-pay op-
Regulations CFR 825.215(d)(1). See 29 CFRion, a cafeteria plan may permit an em-
825.209(e) and 825.215(d). In additionployee to pay, prior to commencement of
Accordingly, 26 CFR part 1 is amendeduch an employee has the right to revokbe FMLA leave period, the amounts due

as follows: or change elections under 81.125e4( for the FMLA leave period. However,
because of changes in status or cost BMLA provides that the employer may
PART 1—INCOME TAXES coverage changes as provided undewot mandate that an employee pre-pay the

I§1'125_4) under the same terms and coamounts due for the leave period. See 2¢
. . ) ditions as are available to employees pa€GFR 825.210(c)(3) and (4).
continues to read in part as follows: TR : . SN
. .o x ticipating in the cafeteria plan who are (ii) Contributions under the pre-pay op-
Authority: 26 U.S.C. 7805 . .
. . working and not on FMLA leave. tion may be made on a pre-tax salary re-
Par. 2. Section 1.125-3 is added to ) . . . . .
) Q-2: Who is responsible for makingduction basis from any taxable compensa-
read as follows: . : . . . .
premium payments under a cafeteria plation (including from unused sick days or

Paragraph 1. The authority for part

§1.125-3 Effect of the Family and when an employee on FMLA leave convacation days). However, see Q&A-5 of
Medical Leave Act (FMLA) on the tinues group health plan coverage? this section regarding additional restric-
operation of cafeteria plans. A-2: FMLA provides that an employeetions on pre-tax salary reduction contribu-

is entitled to continue group health plariions when an employee’s FMLA leave

The following questions and answergoverage during FMLA leave whether orspans two cafeteria plan years.
provide guidance on the effect of thenot that coverage is provided under a (iii) Contributions under the pre-pay
Family and Medical Leave Act (FMLA), health FSA or other component of a cafetesption may also be made on an after-tax
29 U.S.C. 260Et. seq on the operation ria plan. See 29 CFR 825.209(b). FMLAbasis.
of cafeteria plans: permits an employer to require an em- (2) Pay-as-you-go(i) Under the pay-

Q-1: May an employee revoke coverployee who chooses to continue groups-you-go option, employees may pay
age or cease payment of his or her shanealth plan coverage while on FMLA leaveheir share of the premium payments on
of group health plan premiums when takto be responsible for the share of grouthe same schedule as payments woulc
ing unpaid FMLA leave? health premiums that would be allocable thave been made if the employee were no

A-1: Yes. An employer must eitherthe employee if the employee were worken leave or under any other payment
allow an employee on unpaid FMLAing, and, for this purpose, treats amountchedule permitted by the Labor Regula-
leave to revoke coverage, or continugaid pursuant to a pre-tax salary reductiotions at 29 CFR 825.210(cg.¢, on the
coverage but allow the employee to disagreement as amounts allocable to the emame schedule as payments are mad
continue payment of his or her share gfloyee. However, FMLA requires the em-under section 4980B (relating to coverage
the premium for group health plan coverployer to continue to contribute the sharender the Consolidated Omnibus Budget
age (including a health flexible spendingf the cost of the employee’s coverage th&econciliation Act (COBRA) 26 U.S.C.
arrangement (FSA)) under a cafeterighe employer was paying before the em4980B), under the employer’s existing
plan for the period of the FMLA leave.ployee commenced FMLA leave. See 28ules for payment by employees on leave
See 29 CFR 825.209(e). FMLA does noCFR 825.100(b) and 825.210(a). without pay, or under any other system
require that an employer allow an em- Q-3: What payment options are revoluntarily agreed to between the em-
ployee to revoke coverage if the employegjuired or permitted to be offered under @loyer and the employee that is not incon-



sistent with this section or with 29 CFRcoverage under these circumstances, theExample (i) Employer Y allows employees to

825.210(c)). prior agreement of the employee, as s@f Premiums for group health coverage during ar
(ii) Contributions under the pay-as-forth in paragraph (a)(3)(i) of this Q&A- FMLA leave on an aftertax basis while the em-
pay paragrap ployee is on unpaid FMLA leave. Under the terms

you-go option are generally made by thg, is not required. of Y’s cafeteria plan, if an employee elects to con-
employee on an after-tax basis. However, (iii) Contributions under the catch-uptinue health coverage during an unpaid FMLA leave
contributions may be made on a pre-tagption may be made on a pre-tax salargnd fails to pay one or more of the after-tax premium
basis to the extent that the contributioneeduction basis from any available taxabl@alyr:‘e”fttsrdt‘;e f‘:; tlhat C‘:Vterrf:lgef'r trZeFiATF:‘I’yee‘
are made from taxable compensationompensation (including from unuse e 0 Ceoserpu%?d gr:m;m:ahe prem?_ave
(e.g, from unused sick days or vacatiorsick days and vacation days) after the €Mms that were to be paid by the employee on ar
days) that is due the employee during theloyee returns from FMLA leave. Theafter-tax basis during the FMLA leave, but were
leave period. cafeteria plan may provide for the catchpaid by the employer instead). o
(iii) An employer is not required to up option to apply on a pre-tax salary ret-he(“go';1 dtii‘i'jn'zxfr‘]mtf]'i‘;’gz Zagmf(”:‘ é’;?gtjfi‘zsgf’;n
continue the group health coverage of aduction basis if premiums have not beef, 4 aiso satisfy the conditions in this Q&A-3 if
employee who fails to make required prepaid on any other basis.€., have not the plan provided for coverage to cease in the ever
mium payments while on FMLA leave,been paid under the pre-pay or pay-agie employee fails to make a premium payment
provided that the employer follows theyou-go options or on a catch-up after-ta¥hen due during an unpaid FMLA leave.
notice procedures required under FMLADasis). Q-4: Do the special FMLA require-
See 29 CFR 825.212. However, if the (iv) Contributions under the catch-upMents concerning payment of premiums
employer chooses to continue the healtbption may also be made on an after-taRY @n employee who continues group
coverage of an employee who fails to papasis. health plan_coverage under a cafete_rlz
his or her share of the premium payments (b) Exceptions Whatever payment op-Plan apply if the employee is on paid
while on FMLA leave, FMLA permits the tions are offered to employees on nonEMLA leave? ,
employer to recoup the premiums (to thEMLA leave must be offered to employ- A-4: No. The Labor Regulations pro-
extent of the employee’s share). See 2%s on FMLA leave. In accordance Witﬁl'dle that, if an employe?S FMLA leave is
CFR 825.212(b). Such recoupment mag9 CFR 825.210(c), cafeteria plans majaid leave as described at 29 CFR
be made as set forth in paragraphffer one or more of the payment option 25.207 and the employer mandates the
(a)(3)(i) and (ii) of this Q&A-3. See alsodescribed in paragraph (a) of this Q&A_&the employeg continue group health plar
Q&A-6 of this section regarding coveragewith the following exceptions: coverage while on FMLA leave, the em-
under a health FSA when an employee (1) FMLA does not permit the pre-payPloyee’s share of the premiums must be
fails to make the required premium payeption to be the sole option offered to empaid by the method normally used during
ments while on FMLA leave. ployees on FMLA leave. However, thed" Paid leaveelg, by pre-tax salary re-
(3) Catch-up (i) Under the catch-up cafeteria plan may include pre-payment aduction if the employee’s share of premi-
option, the employer and the employean option for employees on FMLA leave UMS were paid by pre-tax salary reductior
may agree in advance that the group coeven if such option is not offered to emPpefore the FMLA leave began). See 29
erage will continue during the period ofployees on non-FMLA Ieave-Without-pay-CFR 8_25'210(b)' - .
unpaid FMLA leave, and that the em- (2) FMLA allows the catch-up option Q5 What restrictions apgply to contri-
ployee will not pay premiums until theto be the sole option offered to employeegUtlons when an gmployees FMLA leave
employee returns from the FMLA leave.on FMLA leave if and only if the CatCh-upSpans_ two cafeteria plaq year;? )
Where an employee is electing to use theption is the sole option offered to em- A5 (a) NO, amount will be included n
catch-up option, the employer and theloyees on non-FMLA leave-without-pay. 2" gmp!oyees gross income dye to partic
employee must agree in advance of the (3) If the pay-as-you-go option is of-1pation in a cafeteria plan during FMLA
coverage period that: the employee elecfsred to employees on non-FMLA |eave_le_ave, provided that the' plan compllgs
to continue health coverage while on unwithout-pay, the option must also be ofWVith othe_r generally applicable cafetgrla
paid FMLA leave; the employer assume#ered to employees on FMLA leave. Thelan requirements. Among othgr require-
responsibility for advancing payment ofemployer may also offer employees off"€NiS: @ plan may not operate in a man
the premiums on the employee’s behafFMLA leave the pre-pay option and/or thd'€" that enables employegs on FMLA
during the FMLA leave: and these ad<catch-up option. leave to defer compensation from one
vance amounts are to be paid by the em- (c) Voluntary waiver of employee pay_qafeterla plan year to a.subsequent cafete
ployee when the employee returns fronments In addition to the foregoing pay-rla plan year. Sge section 125@(2)'
FMLA leave. ment options, an employer may voluntar- ,(b) The Tollowmg example illustrates
(i) When an employee fails to make reily waive, on a nondiscriminatory basis,th'éxgnf"?e's(i') Emplovee A elects aroun health
quired premium payments while onthe requirement that employees who eleggveragepur{der a Cr;eﬁdar year Cafe%eriapplan mair
FMLA leave, an employer is permitted toto continue group health coverage whilined by Employer X. Employee A's premium for
utilize the catch-up option to recoup theon FMLA leave pay the amounts the emhealth coverage is $100 per month throughout the
employee’s share of premium paymentployees would otherwise be required td2-month period of coverage. Employee A takes
when the employee returns from FMLApay for the leave period. FMLA leave for 12 weeks beginning on October 31
. after making 10 months of premium payments total-
leave. Seee.g, 29 CFR 825.212(b). If (d) Example The following example ing $1,000 (10 months x $ 100 = $1,000). Em-

the employer chooses to continue grouitlustrates this Q&A-3: ployee A elects to continue health coverage while or



FMLA leave and utilizes the pre-pay option by apto make the required contributions as de- (3) The following examples illustrate
plying his or her unused sick days in order to makgcrined in Q&A-3(a)(2)(iii) of this sec- the rules in this Q&A-6:
the required premium payments due while he or shg, ) ‘e 1l amount of the elected health Example 1. (i) Employee B elects $1,200 worth

is on FMLA leave.
" . SA coverage, less an rior reimbursle coverage under a calendar year health FSA pro-
(ii) Because A cannot defer compensation fronF g y p vided under a cafeteria plan, with an annual pre-

one plan year to a subsequent plan year, Amay préients, must be available to the employeg; . $1,200. Employee B is permitted to pay

pay the premiums due in November and Decembegt all times, including the FMLA leave e 1,200 through pre-tax salary reduction amounts

(i.e., $100 per month) on a pre-tax basi_s, but A catheriod. of $100 per month throughout the 12-month period
not pre-pay the premium payment due in January on

h L ; - i ’ f coverage. Employee B incurs no medical ex-

2 reibass. Apamcpaiesn e et ) FS minates while the emESTes o oAl 1. On Ayl 1. s FLA
for January on an after-tax basis or use another oployee is on FMLA leave, the employee i Zﬁxe ;g?);)nz; kr::]gnt:;;ei gclnotgs:o;ggg;rleur;loros ;oe—
tion (e.g, pay-as-you-go, catch-up, reduction in unnot entitled to receive reimbursements fogg Eoverage ceases during the FMLA |éaveP gon_
Elsjidinsflc:nﬂ?r/& etc.) to make the premium paymegigims incurred during the period whensequently, B makes no premium payments for the
) Y- . . the coverage is terminated. If an emmonths of April, May, and June, and B is not entitled
Q-6: Are there special rules Concem'n%myee subsequently elects or the enfe submit claims or receive reimbursements for ex-
employees taking FMLA leave who par- enses incurred during this period. Employee B re-

ticipate in health FSAs offered under £oner requires the employee to be re"fhrns from FMLA leave and elects to be reinstated in
cafeteria plan?

stated in the health FSA upon return fromye heaith FsA on July 1.
A-6: (a) In general (1) A group health FMLAtIr? e folr he remaind(;)r OI e tp Iar|1 ugii)nEngg\l,oeyrZeeBanﬁé tl):vglivi?]ne?feccrloéce;o?; rt?{e
plan that is a flexible spending arrangeyear’ € employee may not retroactively g N
ment (FSA) offered under a cafeteria pla

elect health FSA coverage for claims infMLA leave (.., $1,200) and making up the un-

. . paid premium payments ($300), or resuming health
must conform to the generally applicabltgurrEd during _the period When_the cover‘;SA coverage at a level that is reduced opra
rules in this section Concerning emp'oyTage was terminated. Upon reInStateme%a basis for the period during the FMLA leave for
ees who take FMLA leave. Thus, to thento a health FSA upon return fromwhich no premiums were paid, reduced for 3
extent required by FMLA (see 29 CFRFMLA leave (e|ther because the emmonths or 1/4 of the plan year) less prior reim-
ployee elects reinstatement or because tRgsementsif., $0) with premium payments due

A employer requires reinstatement) the enj]r_l the same monthly amount payable before the

. . leave (.e., $100 per month). Consequently, if B
moyee has the rlght under FMLA: to '€®chooses to resume coverage at the level in effect

825.209(b)), an employer must — —
(i) Permit an employee taking FML
leave to continue coverage under a heal

FSA while on FMLA leave: and sume coverage at the level in effect befoligfore the FMLA leave, B's coverage for the re-
(ii) If an employee is on unpaid FMLA the FMLA leave and make up the unpaidhainder of the plan year would equal $1,200 and
leave either — — premium payments, or to resume covel®'s monthly premiums would be increased to $150

. r month for the remainder of the plan year, to
(A) Allow the employee to revoke cov-39€ at a level that is reduced and resunﬁ?ake up the $300 in premiums missed ($100 per

erage; or premium payments at the level in e1Lreq:nonth plus $50 per month ($300 divided by the re-

(B) Continue coverage, but allow thePefore the FMLA leave. If an employeemaining 6 months)). If B chooses prorated cover-
employee to discontinue payment of hi§hooses to resume health FSA coverageate, B’s coverage for the remainder of the plan
or her share of the premium for the healtft |evel that is reduced, the coverage igar would equal $900, and B would resume mak-

. . ; ; ing premium payments of $100 per month for the
FSA under the cafeteria plan during th@rorated for the period during the FMLATY Prti tpheyplan Jear. P

unpaid FMLA leave period. leave for which no premiums were Paid- Example 2(i) Assume the same factsEsample
(2) Under FMLA, the plan must permit'n both cases, the coverage level is r@-except that B incurred medical expenses totaling
the employee to be reinstated in healtuced by prior reimbursements. $200 in February and obtained reimbursement of

coverage upon return from FMLA leave (i) FMLA requires that an employee onthese expenses.

. ; (i) The results are the same adEixample 1ex-
on the same terms as if the employee h&dMLA leave have the right to revoke Orcept that if B chooses to resume coverage at the

been working throughout the leave pecha.mge.elections (because of events dgye in effect before the FMLA leave, B's coverage
riod, without a break in coverage. See 28cribed in 81.125-4) under the same terms the remainder of the year would equal $1,000
CFR 825.214(a) and 825.215(d)(1) an@nd conditions that apply to employee$$1,200 reduced by $200) and the monthly payments
paragraph (b)(2) of this Q&A-6. In addi- participating in the cafeteria plan who ardor the remainder of the year would still equal $150.

. . If instead B chooses prorated coverage, B's cover-
tion, under FMLA, a plan may require arnot on FMLA leave. Thus, for example, Ifa e for the remainder of the plan year would equal

employee to be reinstated in health covef group health plan offers an annual opeghog (s1.200 prorated for 3 months, and then re-
age upon return from a period of unpaig¢nrollment period to active employeesguced by $200) and the monthly payments for the
FMLA leave, provided that employeesthen, under FMLA, an employee ornemainder of the year would still equal $100.

who return from a period of unpaid leavé"MLA leave when the open enroliment is Example 3.()) Assume the same facts Bsam-
not covered by the FMLA are also reoffered must be offered the right to mak@le 1 except that, prior to taking FMLA leave, B

. . . . elects to continue health FSA coverage during the
quired to resume participation upon returglection changes on the same basis ag A jeave. The plan permits B (and B elects) to

from leave. other employees. Similarly, if a groupyse the catch-up payment option described in Q&A-
(b) Coverage (1) Regardless of the health plan decides to offer a new benefi of this section, and as further permitted under the
payment option selected under Q&A-3 opackage option and allows active employRlan, B chooses to repay the $300 in missed pay-
this section, for so Iong as the employeees to elect the new option, then, undé’?e,nts on aratablg basis over the remaining 6-montt
. period of coveragd.¢., $50 per month).
continues health FSA coverage (or for seMLA, an employee on FMLA leave (il) Thus, B's monthly premium payments for the
long as the employer continues the healtmust be allowed to elect the new option Ofmainder of the plan year will be $150 ($100 +

FSA coverage of an employee who failshe same basis as other employees. $50).



Q-7: Are employees entitled to non- David A. Mader,
health benefits while taking FMLA leave? Acting Deputy Commissioner

A-7: FMLA does not require an em- of Internal Revenue.
ployer to maintain an employee’s non-
health benefitsg.g, life insurance) during Approved October 9, 2001.

FMLA leave. An employee’s entitlement to Mark Weinberger,
benefits other than group health benefits Assistant Secretary of the
under a cafeteria plan during a period of Treasury (Tax Policy).

FMLA leave is to be determined by the em-
ployer’s established policy for providing(F”ed by the Office of the Federal_ Regi;ter on Octc
. . ber 16, 2001, 8:45 a.m., and published in the issue
such benefits When the employee IS ON NOWK, Federal Register for October 17, 2001, 66 F.|
FMLA leave (paid or unpaid). See 29 CFR52676)
825.209(h). Therefore, an employee who
takes FMLA leave is entitled to revoke an
election of non-health benefits under a cafe-
teria plan to the same extent as employees
taking non-FMLA leave are permitted to re-
voke elections of non-health benefits under
a cafeteria plan. For example, election
changes are permitted due to changes of sta-
tus or upon enrollment for a new plan year.
See § 1.125-4. However, FMLA provides
that, in certain cases, an employer may con-
tinue an employee’s non-health benefits
under the employer’s cafeteria plan while
the employee is on FMLA leave in order to
ensure that the employer can meet its re-
sponsibility to provide equivalent benefits
to the employee upon return from unpaid
FMLA. If the employer continues an em-
ployee’s non-health benefits during FMLA
leave, the employer is entitled to recoup the
costs incurred for paying the employee’s
share of the premiums during the FMLA
leave period. See 29 CFR 825.213(b). Such
recoupment may be on a pre-tax basis. A
cafeteria plan must, as required by FMLA,
permit an employee whose coverage termi-
nated while on FMLA leave (either by revo-
cation or nonpayment of premiums) to be
reinstated in the cafeteria plan on return
from FMLA leave. See 29 CFR 825.214(a)
and 825.215(d).

Q-8: What is the applicability date of
the regulations in this section?

A-8: This section is applicable for cafe-
teria plan years beginning on or after Jan-
uary 1, 2002.

Par. 3. Section 1.125-4 is amended by
adding a sentence at the end of paragraph
(g) to read as follows:

§ 1.125-4 Permitted election changes.
* k k k%
(9) Special requirements relating to the
Family and Medical Leave Act.* * See
§ 1.125-3 for additional rules.

* k ok ok k



