Section 7701.—Definitions Background Application to Certain Pension Trusts

Created or Organized in Puerto Rico
On October 12, 2000, the Treasury De-

partment and the IRS published a notice Section 1022(i)(1) of the Employee

T.D. 8962 of proposed rulemaking (REG-Retirement Income Security Act of
108553-00, 2000-44 1.R.B. 452) unde974, Public Law 93—406 (88 Stat. 829

DEPARTMENT OF THE TREASURY  section 7701 of the Internal RevenugéSeptember 2, 1974), provides for ta
Internal Revenue Service Code (Code) in théederal Register(65 exemption for certain trusts created c
26 CFR Part 301 FR 60822). The proposed regulations adskganized in Puerto Rico that form par
group trusts consisting of qualified plarof a pension, profit-sharing, or stocl

Classification of Certain Pension trusts and IRA trusts, as described in Reonus plan. Section 1022(i)(2) an
and Employee Benefit Trusts, Rul. 81-100 (1981-1 C.B. 326), and cer§1.401(a)-50 of the Income Tax Regulz
and Other Trusts tain investment trusts to the categories afons generally provide that the adminis
_ trusts that may use the safe harbor imator of such a trust may elect to hav

AGENCY: Internal Revenue Serviceg301.7701-7(d)(1)(iv) of the Procedurehe trust treated as a trust created or ¢
(IRS), Treasury. and Administration Regulations relatingganized in the United States for pur
ACTION: Final regulations. to the application of the control test ofposes of section 401(a). In light of th
section 7701(a)(30)(E). The proposedhanges made to section 7701(a)(30)

SUMMARY: This document contains regulations also modify the safe harbor ifthe Small Business Job Protection Ac
final regulations amending the regulation§301.7701-7(d)(1)(iv) to clarify that em-pyblic Law 104—188 (110 Stat. 1755
defining a domestic or foreign trust forployee benefit trusts and investment trust@ugust 20, 1996), and the Taxpayer Re
federal tax purposes. The regulations wildentified in the regulations are deemed tRef Act of 1997, Public Law 105-34
affect certain specified employee benefigatisfy the control test if United Stateg111 Stat. 788) (August 5, 1997), and th
trusts and investment trusts. The regularustees control all of the substantial deciensuing regulations, some taxpayet
tions provide that these employee benefilions of the trust made by the trustees gfaye expressed concerns regarding t
trusts and investment trusts are deemed tioe trust. No one requested to speak at te@ntinuing application of sections
satisfy the control test for domestic truspublic hearing scheduled for January 314022(i)(1) and (2) and §1.401-50 to .
treatment if United States trustees contr@001. Accordingly, the public hearingpension trust created or organized i
all of the substantial decisions of the trustvas canceled on January 26, 2001 (66 FR,erto Rico that is not a domestic tru:
made by the trustees of the trust. 7867). Comments in response to the NQyithin the meaning of section

DATES: Effective DateThese regula-  1C€ of proposed rulemaking were re7701(a)(30). Because the application
tions are effective August 9, 2001. ceived ar_wd are addressed in the followinghese provisions is not restricted t

Applicability Dates For dates of EXPlanation and Summary of Commentsysts that are domestic trusts within th
applicability of §301.7701-7(d)(1) 'S document finalizes the proposed regneaning of section 7701(a)(30), th
(iv) and (v) Examples 1and5, see Ulations without change. 1996 and 1997 amendments to sectic

§ 301.7701-7(e)(3). Explanation and Summary of 7701(a)(30) and the en'suin'g regulatior
Comments do not affect the application of these

FOR FURTHER INFORMATION CON- provisions.

TACT: James A. Quinn at (202) 622'Reporting Requirements for Foreign

3060 (not a toll-free number). Widely Held Fixed Investment Trusts ~ Special Analyses

SUPPLEMENTARY INFORMATION:

26 CFR 301.7701-7: Trusts—domestic and foreign.

Two commentators were concerned It has been determined that this Tree
about United States investors in widelgury decision is not a significant regula
held fixed investment trusts that are outtory action as defined in Executive
side the safe harbor provided byOrder 12866. Therefore, a regulator
8301.7701-7(d)(1)(iv)(l) and thereforeassessment is not required. It also h
are treated as foreign trusts. These corheen determined that section 553(b) ¢
mentators suggested that United States ithe Administrative Procedure Act (5
vestors in such trusts should not be sutt}.S.C. chapter 5) does not apply t
ject to reporting under section 6048 and tthese regulations, and, because the re
the corresponding penalties in sectionlations do not impose a collection o
6677 for failure to comply with the sec-information on small entities, the Regu
tion 6048 reporting requirements. A guiddatory Flexibility Act (5 U.S.C. chapter
ance project under section 671 concerning) does not apply. Pursuant to sectic
reporting requirements for all widely held7805(f) of the Code, the notice of pro
fixed investment trusts is currently undeposed rulemaking preceding these reg
consideration. Accordingly, these regulalations was submitted to the Small Busi
tions do not specifically address thisiess Administration for comment on the
issue. regulations’ impact on small business.



Drafting Information substantial decisions made by the trusteé® power to terminate the trust and to replace th
of the trust— United States trustee or to appoint additiona

The principal author of these regulations x « trustees. This trust is deemed to satisfy the contrc

i i i ie . . test under paragraph (d)(1)(iv) of this section be:
's James A. Quinn of the Office of Associ (H) A group trust described in Rev. RUI-causeB, a United States person, is the trust’s only

a_te Chief C_:c'unsel (Passthroughs and SP§1-100 (1981-1 C.B. 326) (se@rustee. Any powers held by the plan committee o
cial Industries). However, other personn%ﬁgl_eo:]_(d)(z) of this chapter); X are not considered under the safe harbor of par:
from the IRS and Treasury Department () An investment trust classified as &'aph (d)(1)(v) of this section. In the event that

participated in their development. trust under §301.7701—4(c), provided th%etppomts additional trustees including foreign
* ok x ok * - " oo rustees, any powers held by such trustees must |
the following conditions are satisfied— considered in determining whether United State:

(1) All trustees are United States pertrustees control all substantial decisions made by th
sons and at least one of the trustees igirastees of the trust.
bank, as defined in section 581, or &****
Accordingly, 26 CFR part 301 isUnited States Government-owned agency (e) Effective date-(1) General rule

Adoption of Amendments to the
Regulations

amended as follows: or United States Government-sponsoredxcept for the election to remain a do-

enterprise; mestic trust provided in paragraph (f) of
PART 301—PROCEDURE AND (2) All sponsors (persons who ex-this section and except as provided ir
ADMINISTRATION change investment assets for beneficigaragraph (€)(3) of this section, this sec

o interests with a view to selling the benefition is applicable to taxable years endin
Paragraph 1. The authority citation fok5) jnterests) are United States personsfter February 2, 1999. * * *

part 301 continues to read in part as foly,q * Kk KKk

lows: (3) The beneficial interests are widely (3) Effective date of safe harbor for
Authority: 26 U.S.C. 7805 *** offered for sale primarily in the Unitedcertain employee benefit trusts and in-
Par. 2. Section 301.7701~7 is amendegl,tes 1o United States persons: vestment trustsParagraphs (d)(1)(iv) and

as follows: * % % Kk (v) Examples Bnd5 of this section apply
1. Paragraph (d)(1)(iv) introductory () « « to trusts for taxable years ending on o

text is revised. Example 1 Trust is a testamentary trust withafter August 9, 2001. Paragraphs
2. Paragraph (d)(1)(iv)(H) is redesig+hree fiduciariesp, B, andC. A andB are United (d)(1)(iv) and (v)Examples Bnd5 of this

nated as paragraph (d)(1)(iv)(J). States citizens, ardis a nonresident alien. No per-gq tinny may be relied on by trusts for tax
5. New paragraphs (D)) anc, ot Vet e sty 0 0L U2 LG S e

(d)()(iv)(1) are added. ~ vides that no substantial decisions of the trust can 3296, and also may be relied on by trust
4. In paragraph (d)(1)(vExample Iis  made unless there is unanimity among the fiduciawhose trustees have elected to apply se

revised andExample 5s added. ries. The control test is not satisfied because Unitejons 7701(a)(30) and (31) to the trusts fo
5. The first sentence of paragrapﬁtates persons do not control aII‘the su_b§tantial de?iéxable years ending after August 20

(e)(1) is revised. sions of. the tI’EJSt. No substantial decisions can bf996 under section 1907(a)(3)(B) of the
6. Paragraph (e)(3) is added. in *af fl’v ithouC's agreement. SB ‘]P, Act.
The revisions and additions read as fol- gxample 5 X, a foreign corporation, conducts * * * * *

lows: business in the United States through various branch Robert E. Wenzel,

operations. X has United States employees and has

8301.7701-7 Trusts—domestic and established a trust as part of a qualified employee Deputy Commissioner

of Internal Revenue.

foreign_ benefit plan under section 401(a) for these employ-
ees. The trust is established under the laws of Staje
* kK kK A, and the trustee of the trustBs a United States pproved July 31, 2001.
* kK * %k bank governed by the laws of StéteB holds legal .
(d) (1) . title to the trust assets for the benefit of the trust ben- Mqu Weinberger,
(iv) ,Safe harbor fo_r certain employeeeficiaries. A plan committee makes decisions with Assistant Secretary
benefit trusts and investment trustSrespect to the plan and the trust. The plan committee of the Treasury.

Notwithstanding the provisions of thiscan direc's actions with regard to those decisions

paragraph (d), the trusts listed in thignd under the governing documestss not liable (Filetcé b%/ot(;]f nge of the ged%rl_alhRggisttﬁr on Au-
; ; r those decisions. Members of the plan committe@ust S, ; ©:40 a.m., and published In the Issue «

paragraph (d)(1)(iv) are dee_med 0 SatISfg?onsist of United States persons and nonresideffte Federal Register for August 9, 2001, 66 F.R

the Co,r_]trOI te_St set _forth n paragrapgliens, but nonresident aliens make up a majority 0

(@)(1)(ii) of this section, provided thatihe plan committee. Decisions of the plan commit-

United States trustees control all of theee are made by majority vote. In additiiretains



