Section 6011.—General Applicability Date For dates of applica- ments and recommendations received.
Requirement of Return, bility, see §1.6011-4T(g) and 8301.6111and other changes may be made in the

Statement, or List 2T(h). final regulations.

FOR FURTHER INFORMATION CON- Exp|anation of Provisions

26 CFR 1.6011-4T: Requirement of statement . . . _
disclosing participation in certain transactions by TACT: Danielle M. Grimm (202) 622

corporate taxpayers (Temporary) 3080 (not a toll-free number). 1. Different Foreign Tax Treatment

Characteristic in §1.6011-4T(b)(3)(I)(F)
SUPPLEMENTARY INFORMATION:

T.D. 8961 Under section 6011, reportable transac-
Background tions include listed transactions and trans-
DEPARTMENT OF THE TREASURY i actions that have at least two of six speci-
Internal Revenue Service This document amends 26 CFR parts foq characteristics.  One of the
26 CFR Parts 1 and 301 and 301 to provide modified rules relating,, o teristics is present if the expected
to the disclosure of certain reportabley,, o cterization of any significant aspect of
Modification of Tax Shelter transactions by corporate investors Ofq yransaction for Federal income tax pur-
Rules I their Federal corporate income tax retums,ses differs from the expected characteri-

. unde_zr se(_:tion 6011 and the registration qation of such aspect of the transaction for
AGENCY: Internal Revenue Serviceconfidential corporate tax shelters “ndeﬁurposes of taxation of any party to the
(IRS), Treasury. section 6111. ) transaction in another country. Commenta-
On February 28, 2000, the IRS issueg, s have suggested that the inclusion of

temporary and proposed regulations r6gis characteristic causes the regulations te
SUMMARY: These temporary regula-garding section 6011 (T.D. 8877, 2000-1}¢ overinclusive. Based on these com-

tions modify the rules relating to the re4.R.B. 747; REG-103735-00, 2000-11,,ants and further review, the IRS and Trea-
quirement that certain corporate taxpayeisR.B. 770), section 6111 (T.D. 8876,Sury have removed this characteristic from
file a_statement with their Federal corpoZOOO—ll I.R.B. 7583; REG_110_311_98the temporary and proposed regulations.
rate income tax returns under sectio2000-11 |I.R.B. 767), and section 6112
6011(a) and the registration of confiden¢T.D. 8875, 2000-11 I.R.B. 761; REG-2. Clarification of Exceptions Under
tial corporate tax shelters under sectioh03736-00, 2000-11 I.R.B. 768) (collec- 81.6011-4T
6111(d). These regulations provide thévely, the February regulations). The, . ; )
public with additional guidance needed té-ebruary regulations were published "?.clégtnegd_setsggplzgn??g §gler;3%r1alll_3;_?(cb)
comply with the disclosure rules undethe Federal Register(65 FR 11205, 65 3)(i)(B) '
section 6011(a), the registration requireFR 11215, 65 FR 11211) on March 2,
ment under section 6111(d), and the [i2000. On August 11, 2000, the IRS is- The temporary regulations under sec-
maintenance requirement under sectiosued temporary and proposed regulatiori®dn 6011 provide that a transaction, other
6112 applicable to tax shelters. The tenregarding sections 6011, 6111, and 611than a listed transaction, is not a reportable
porary regulations affect corporation§T.D. 8896, 2000-36 |.R.B. 249;transaction if one of four exceptions is sat-
participating in certain reportable transacREG-103735-00, REG-110311-98isfied. One exception applies if the tax-
tions, persons responsible for registerinREG-103736—00, 2000-36 I.R.B. 258payer has participated in the transaction in
confidential corporate tax shelters, angcollectively, the August regulations).the ordinary course of its business in a
organizers of potentially abusive tax shelThe August regulations were published iflorm consistent with customary commer-
ters. The text of these temporary regulahe Federal Register(65 FR 49909) on cial practice, and the taxpayer reasonably
tions also serves as the text of the prcAugust 16, 2000, modifying the Februarydetermines that there is a long-standing
posed regulations set forth in the notice akgulations and generally accepted understanding tha
proposed rulemaking (REG-103735-00, Based on comments that have been rthe expected Federal income tax benefits
REG-110311-98, and REG-103736-0Q)eived, the IRS and Treasury have dete(taking into account any combination of
on page 204 in this issue of the Bulletin. mined that certain additional interimintended tax consequences) from the
changes to the temporary and proposdthnsaction are allowable under the Code
regulations are warranted. The changes far substantially similar transactions.
the proposed rules are published on pageCommentators have requested addi-
204 in this issue of the Bulletin. tional guidance on the meaning of the
These interim changes are intended fohrase “long-standing and generally ac-
assist taxpayers and ease tax administreepted” that is contained in this exception.
tion by simplifying and clarifying certain This exception is intended to apply to
provisions of the regulations, addressingransactions the structure of which is cus-
certain practical problems relating taomary and the intended tax treatment of
compliance with the regulations, andwvhich is widely known and generally ac-
making certain other changes relating toepted as properly allowable under the In-
the scope of the regulations. The IRS an@rnal Revenue Code. Ordinarily, a deter-
Treasury continue to evaluate all the conmination as to whether the intended tax

ACTION: Temporary regulations.

DATES: Effective Date These temporary
regulations are effective August 2, 2001.



treatment of a transaction has achievemqgistration and list maintenance are apprd-herefore, a regulatory assessment is nc
such a level of general acceptance cannptiate will constitute other tax structuredrequired. It has also been determined the
be made unless information relating to theransactions within the meaning ofsection 553(b) of the Administrative Proce-
structure and tax treatment of substantiall§301.6111-2T(b)(4). Accordingly, thedure Act (5 U.S.C. chapter 5) does not
similar transactions has been in the publieconomic substance test as described apply to these regulations, and becaus
domain and widely known for a period 0f§301.6111-2T(b)(3) is removed from thehese regulations impose no new collectior
years. However, the applicability of thistemporary and proposed rggtions under of information on small entities, a Regula-
exception does not depend on such genesaction 6111. tory Flexibility Analysis under the Regula-
acceptance having existed for any mini-, : . , .. tory Flexibility Act (5 U.S.C. chapter 6) is
mum period of time. Accordingly, the IRS4' Presumption Against Confidentiality not required. Pursuant to section 7805(f) o
and Treasury have eliminated the phrase Section 301.6111-2T(c)(3) contains @he Internal Revenue Code, these tempc
“long-standing” from the exception andpresumption that, unless facts and circumary regulations will be submitted to the
have added language to clarify the scope sefances clearly indicate otherwise, an offeChief Counsel for Advocacy of the Small
the exception. Corresponding changeis not considered made under conditions dusiness Administration for comment on
have been made in §301.6111-2T. confidentiality if the tax shelter promotertheir impact on small business.
b.“No reasonable basis exception” in provides express V\_/rl_tten authorization to afting Information
§1.6011-4T(b)(3)(i)(C) each offeree permitting the (_)fferee (ang) g
_ _ _ each employee, representative, or other tpq principal author of these regulations
This exception generally provides that agent of such offeree) to disclose the strugs panielle M. Grimm, Office of the Asso-

_transacnon, othe_r than a listed transactiotyre and tax aspects o_f the tr_an_sa_ctlon 1Qate Chief Counsel (Passthroughs an
is not rgportable if the.taxpayer reasonablgny a_nd all persons, without limitation OfSpeciaI Industries). However, other per-
determines that there is no regsonable b_aasy kind on such dls_closure. There h?éonnel from the IRS and Treasury Depart
under Federal tax law for denial of any sigbeen a request to clarify the phrase “to dig;, ot participated in their development.
nificant portion of the expected Federal inclose the structure and tax aspects of the x % x % %
come tax benefits from the transactiontransaction.” Accordingly, the IRS and
Commentators have requested additiondreasury have added language to clarifxdoption of Amendments to the
guidance on the no reasonable basis detépat this phrase is to be construed broadRegulations
mination. Accordingly, the regulationsand includes all materials (including opin- )
clarify that for purposge>s/ of this cgexceptionjons or other tax analyses) that are pro- Accordingly, 26 CFR parts 1 and 301
whether the IRS would have a reasonablédded to the offeree related to the structurd™® amended as follows:
basis for its position is to be determined bsind tax aspects of the transaction. PART 1—INCOME TAXES
applying the same standard as that applicg.- Tax Shelter Registration in §301.6111— o
ble to taxpayers under §1.6662-3(b)(3). 2T(e)(2)(i)(E) Paragraph 1. The authority citation for

Thus, the reasonable basis standard is not part 1 continues to read in part as follows
satisfied by an IRS position that would be The August regulations provided that Authority: 26 U.S.C. 7805 * * *

merely arguable or that would constitutéhe Form 8264 Application for Regis- Par. 2. Section 1.6011-4T is amendec
merely a colorable claim. The determinatration of a Tax Shelter,was to be filed as follows:

tion of whether the IRS would have such ®ith the Kansas City Service Center. Re- 1. Paragraph (b)(3)(i)(F) is removed.
reasonable basis is qualitative in nature arf@ntly, the Service issued Announcement 2. Paragraphs (b)(3)(ii)(B) and (C) are
does not depend on any percentage 8p01—62 (2001—24 |.R.B. 1337) instructrevised.

other quantitative assessment of the likelind taxpayers to file these forms with the 3. Paragraph (b)(5) is amended by re
hood that the taxpayer would ultimatelyP9den Service Center. The instructionsoving the language “long-standing and”
prevail if a significant portion of the ex-t0 Form 8264 will be revised to reflect thefrom the fifth sentence ixample land
pected tax benefits were disallowed by thehange in filing location. Accordingly, the seventh sentencefinample 3.

IRS. Corresponding changes have bedR€ regulations are amended to provide 4. Paragraph (g) is revised.

made to newly redesignated §301.6111that the Form 8264 is to be filed as pre- The revisions and addition read as fol-
2T(b)(4)(). scribed in the instructions to the form.  lows:

3. Economic Substance Test 6. Effective Date §1.6011-4T Requirement of statement

; ; isclosing participation in certain
. . 2001. However, in general, taxpayert y corp pay
economic substance test, as articulated ’ '

§301.6111-2T(b)(3), may encompasd1ay rely on the regulations after FebruarfTemporary).

transactions for which registration pursua 8,2000 wEwE
to section 6111(d) or list maintenance undespecial Analyses (b) * =
section 6112 would not be appropriate. (€) Rl

Further, the IRS and Treasury believe that It has been determined that this Treasury (i) * * *
substantially all transactions encompasseitecision is not a significant regulatory ac- (B) The taxpayer has participated in the
by the economic substance test for whiction as defined in Executive Order 12866transaction in the ordinary course of its



business in a form consistent with cusany unreasonable or unrealistic factual asdding “(b)(4)(i)” in its place.

tomary commercial practice, and the taxsumptions, and must take into account all 7. Newly redesignated paragraph
payer reasonably determines that there islevant aspects of Federal tax law, inf)(4)(i) is revised.

a generally accepted understanding thatuding the statute and legislative history, 8. Newly redesignated paragraph
the taxpayer’s intended tax treatment dfeaties, administrative guidance, and jub)(4)(ii) is amended by removing the ref-
the transaction (taking into account anylicial decisions that establish principlegrence “(b)(6)” and adding “(b)(5)” in its
combination of intended tax conse-of general application in the tax la@.¢, place.

quences) is properly allowable under th&regory v. Helvering 293 U.S. 465 9. Newly redesignated paragraph
Internal Revenue Code for substantiallf1935)). The determination of whethei(b)(6) is amended as follows:

similar transactions. There is no minithe IRS would or would not have such a a. Paragraph (b)(6), introductory text,
mum period of time for which such areasonable basis is qualitative in naturis revised.

generally accepted understanding musind does not depend on any percentage o. Example Iis removed.

exist. In general, however, a taxpayeother quantitative assessment of the likeli- ¢. “Example 2’ is redesignated asX-
cannot reasonably determine whether theood that the taxpayer would ultimatelyample”

intended tax treatment of a transactioprevail if a significant portion of the ex- d. The language “long-standing and” is
has become generally accepted unless ipected tax benefits were disallowed byemoved from paragraph (i) in the newly

formation relating to the structure andhe IRS. redesignate@&xample
tax treatment of such transactions has* * * * e. The fourth sentence of paragraph (i)
been in the public domaire(g, rulings,  (g) Effective dateThis section applies in the newly redesignatefixampleis re-

published articles, etc.) and widelyto Federal corporate income tax returngioved.

known for a sufficient period of time (or-filed after February 28, 2000. However, f. Paragraph (i) in the newly redesig-
dinarily a period of years) to provideparagraphs (b)(3)(ii)(B), (b)(3)(ii)(C), and nated Examplé is revised.
knowledgeable tax practitioners and théb)(5) Examples land 3, of this section ~ 10. Paragraphs (c)(3) and (e)(2)(ii)(E)
IRS reasonable opportunity to evaluatapply to Federal corporate income tax reare revised.

the intended tax treatment. The merturns filed after August 2, 2001. Taxpay- 11. Paragraph (h) is amended by
fact that the taxpayer may have receiveers may rely on the rules in paragraphadding 3 sentences at the end.

an opinion or advice from one or morgb)(3)(ii)(B), (b)(3)(ii)(C), and (b)(5Ex- The revisions and additions read as fol-
knowledgeable tax practitioners to theamples land3, of this section for Federal lows:

effect that the taxpayer’s intended taxorporate income tax returns filed after i )

treatment of the tfanysaction should ofebruary 28, 2000. Otherwise, the ruleg501.6111-2T Confidential corporate
will be sustained, if challenged by thethat apply with respect to Federal corpot-ax shelters (temporary).

IRS, is not sufficient to satisfy rate income tax returns filed after Februs « x « «

the requirements of this paragraptry 28, 2000, and on or before August 2, (py « * * (1) In general The avoidance

(B)B)(i)(B). 2001, are contained in 81.6011-4T in efs; eyasion of Federal income tax will be

(C) The taxpayer reasonably deterfect prior to August 2, 2001 (see 26 CFRnsidered a significant purpose of the
mines that there is no reasonable baspart 1 revised as of April 1, 2001). structure of a transaction if the transaction
u_ndgr_ Federal _tax law for denial of AN RT 301—PROCEDURE AND is described in paragraph (b)(2) or (3) of
significant portion of the expected Fed-, b\ /iNISTRATION this section. However, a transaction de-
eral income tax benefits from the transac- scribed in paragraph (b)(3) of this section

tion. This paragraph (b)(3)(ii)(C) applies Par. 3. The authority citation for partneed not be registered if the transaction is
only if the taxpayer reasonably deter301 continues to read in part as follows: described in paragraph (b)(4) of this sec-

mines that there is no basis that would Authority: 26 U.S.C. 7805 * * * tion. For purposes of this section, Fed-
meet the standard applicable to taxpayersPar. 4. Section 301.6111-2T iseral income tax benefits include deduc-
under 81.6662-3(b)(3) under which themended as follows: tions, exclusions from gross income,
IRS could disallow any significant por- 1. Paragraph (b)(1) is revised. nonrecognition of gain, tax credits, ad-
tion of the expected Federal income tax 2. Paragraph (b)(3) is removed. justments (or the absence of adjustments

benefits of the transaction. Thus, the rea- 3. Paragraphs (b)(4), (b)(5), (b)(6) ando the basis of property, and any other tax
sonable basis standard is not satisfied Ifp)(7) are redesignated paragraphs (b)(3Jpnsequences that may reduce a tax
an IRS position that would be merely ar{b)(4), (b)(5) and (b)(6), respectively. payer’'s Federal income tax liability by af-
guable or that would constitute merely a 4. Newly redesignated paragraphecting the timing, character, or source of
colorable claim. However, the taxpayer'gb)(3) introductory text is amended by reany item of income, gain, deduction, loss,
determination of whether the IRS wouldvising the reference to “(b)(4)” with or credit.

or would not have a reasonable basis fd(b)(3).” Fokk A K
such a position must take into account the 5. Newly redesignated paragraph (3)***
entirety of the transaction and any combigh)(3)(ii) is revised. (i) There is a generally accepted un-

nation of tax consequences that are ex-6. Newly redesignated paragraplierstanding that the expected Federal in-
pected to result from any component steg®)(4) introductory text is amended by recome tax benefits from the transaction
of the transaction, must not be based anoving the reference “(b)(5)(i)” and (taking into account any combination of



intended tax consequences) are propersansaction, must not be based on any un-(2) * * *

allowable under the Internal Revenueeasonable or unrealistic factual assump- (ii) * * *

Code for substantially similar transactions, and must take into account all rele- (E) Sign the Form 8264 and file the
tions. There is no minimum period ofvant aspects of Federal tax law, includinform as prescribed in the instructions to
time for which such a generally acceptethe statute and legislative history, treatieshe form.

understanding must exist. In generakdministrative guidance, and judicial de#* * * * *

however, a tax shelter promoter (or othecisions that establish principles of general (h) Effective date* * * However, para-
person who would be responsible for regapplication in the tax lane(g, Gregory v. graphs (b)(1), (b)(3)(ii), (b)(4)(i), (b)(6)
istration under this section) cannot reasorHelvering 293 U.S. 465 (1935)). The de-Example(i) and (ii), (c)(3), and (e)(2)
ably determine whether the intended tatermination of whether the IRS would or(ii)(E) of this section apply to confidential
treatment of a transaction has becomeould not have such a reasonable basisésrporate tax shelters in which any inter-
generally accepted unless information regualitative in nature and does not depenelsts are offered for sale after August 2
lating to the structure and tax treatment adn any percentage or other quantitative001. The rules in paragraphs (b)(1),
such transactions has been in the publassessment of the likelihood that the taxb)(3)(ii), (b)(4)(i), (b)(6), (b)(6)Example
domain é.g, rulings, published articles, payer would ultimately prevail if a signif- (i) and (ii), (c)(3), and (e)(2)(ii)(E), of this
etc.) and widely known for a sufficient pe-cant portion of the expected tax benefitsection may be relied upon for confiden-
riod of time (ordinarily a period of years)were disallowed by the IRS. tial corporate tax shelters in which any in-
to provide knowledgeable tax practitionerg * * * * terests are offered for sale after Februan
and the IRS reasonable opportunity to (6) Example The following example il- 28, 2000. Otherwise, the rules that apply
evaluate the intended tax treatment. THestrates the application of paragraph® confidential corporate tax shelters in
mere fact that one or more knowledgeabl@)(1) through (4) of this section. Assumewhich any interests are offered for sale
tax practitioners have provided an opinioffor purposes of the example, that the transfter February 28, 2000, and on or before
or advice to the effect that the intended taaction is not the same as or substantialkkugust 2, 2001, are contained in this
treatment of the transaction should or wilkimilar to any of the types of transaction§301.6111-2T in effect prior to August 2,
be sustained, if challenged by the IRS, ithat the IRS has identified as listed trans2001 (see 26 CFR part 301 revised as c
not sufficient to satisfy the requirementsctions under section 6111 and, thus, is néipril 1, 2001).

of this paragraph (b)(3)(ii). described in paragraph (b)(2) of this sec- Par. 5. Section 301.6112-1T is
(4) *** tion. The example is as follows: amended by removing the authority cita-
(i) In the case of a transaction other Example.* * * tion immediately following the section.

than a transaction described in paragraph (ii) Analysis The transaction repre-
(b)(2) of this section, the tax shelter prosented by this combination of financial in-
moter (or other person who would be restruments is a transaction described in
sponsible for registration under this secparagraph (b)(3) of this section. However,
tion) reasonably determines that there i§Y is uncertain whether this transaction i%pproved July 31, 2001.
no reasonable basis under Federal tax ladescribed in paragraph (b)(3) of this sec-

David A. Mader,
Acting Deputy Commissioner
of Internal Revenue.

for denial of any significant portion of thetion, or is otherwise uncertain whether Mark Weinberger,
expected Federal income tax benefitsegistration is required, Y may apply for a Assistant Secretary
from the transaction. This paragraphuling under paragraph(b)(5) of this sec- of the Treasury

(b)(4)(i) applies only if the tax sheltertion, and the transaction will not be re- _ _
promoter (or other person who would bejuired to be registered while the ruling i Fu"seidz bgotgf Sgg%%th:ng %ﬂ%ﬁi@g?ﬂﬁ;?&ﬁgb
responsible for registration under this segending or for sixty days thereafter. the Federal Register for August 7, 2001, 66 F.R.
tion) reasonably determines that there is (c) * * * 41133)

no basis that would meet the standard ap- (3) Presumption. Unless facts and cir-

plicable to taxpayers under 81.6662-eumstances clearly indicate otherwise, an

3(b)(3) of this chapter under which theoffer is not considered made under condi-

IRS could disallow any significant por-tions of confidentiality if the tax shelter

tion of the expected Federal income tapromoter provides express written autho-

benefits of the transaction. Thus, the reaization to each offeree permitting the of-

sonable basis standard is not satisfied bhgree (and each employee, representative,

an IRS position that would be merely areor other agent of such offeree) to disclose

guable or that would constitute merely @ any and all persons, without limitation

colorable claim. However, the determinaef any kind, the structure and tax aspects

tion of whether the IRS would or wouldof the transaction, and all materials of any

not have a reasonable basis for such a gand (including opinions or other tax

sition must take into account the entiretyanalyses) that are provided to the offeree

of the transaction and any combination ofelated to such structure and tax aspects.

tax consequences that are expected to ret * * *

sult from any component steps of the (e)***



