Section 141.—Private Activity regulation is in §1.142(f)(4)-1. This in- Estimated annual frequency of response
Bond; Qualified Bond formation is required to enable the IRS tds on occasion.

identify persons engaged in the local fur- An agency may not conduct or sponsor
26 CFR 1.141-7T: Special rules for output facilities nishing of electric energy or gas that usand a person is not required to respond to,
(temporary). facilities financed with exempt facility collection of information unless it displays
TD. 8941 bonds under section 142(a)(8) and that valid control number assigned by the Of-

expand their service area in a manner irfice of Management and Budget.
DEPARTMENT OF THE TREASURY consistent with the requirements of sec- Books or records relating to a collection

Internal Revenue Service tions 142(a)(8) and (f) who have made aof information must be retained as long as
26 CFR Part 1 election to ensure that those bonds witheir contents may become material in the

continue to be treated as exempt facilitpdministration of any internal revenue law.
Obligations of States and bonds. The data collected will be used bgenerally, tax returns and tax return infor-
Political Subdivisions the IRS as the mechanism for identifyingnation are confidential, as required by 2€

bonds that will remain tax-exemptU.S.C. 6103.
AGENCY: Internal Revenue Service (IRS)notwithstanding a service area expansion
Treasury. that is inconsistent with the requirement8ackground

of sections 142(a)(8) and (f). The collec- .
tion of information is mandatory. The _ NS document amends the Income Ta

SUMMARY: This document contains tem-likely respondents are business instituRegulations (26 CFR part 1) under sectior
porary regulations that provide guidance tgons. 141 by providing special rules for tax-ex-
issuers of tax-exempt bonds for output fa- Comments on the collection of informa-EMPt bonds issued for output facilities.
cilities. This document also contains fination should be sent to th@ffice of Man- 1 Nis document also amends the Income
regulations that provide guidance to certaiagement and BudgetAttn: Desk Officer 12 Regulations under section 142(f)(4) by
nongovernmental persons that are engagfst the Department of the Treasury, Officd"oViding rules to make the election pro-
in the local furnishing of electric energy orof Information and Regulatory Affairs, Vided in that section for nongovernmental
gas using facilities financed with state owashington, DC 20503, with copies to th&€rsons engaged in local furnishing of elec
local government bonds. These regulationaternal Revenue Service Attn: IRS Re- UIiC €nergy or gas using facilities financed
will affect issuers of tax-exempt bonds angyorts Clearance Officer, W:CAR:Mp: With tax-exempt bonds.

nongovernmental persons engaged in theP:S:0 Washington, DC 20224. Comments On January 22, 1998, temporary regula
local furnishing of electric energy or gason the collection of information should belions (T-D. 8757, 1998-1 C.B. 775) (the
after the effective date. received by March 19, 2001. Comment$998 temporary regulations) were pub-

The text of the temporary regulationsare specifically requested concemning: ~ 1shed in theFederal Register(63 FR

also serves as the text of the proposed regu-whether the collection of information is3226) to provide guidance under the Inter-
lations (REG-114998-99) set forth in thenecessary for the proper performance of tft2! Revenue Code of 1986 regarding the
notice of proposed rulemaking on this subfunctions of thelnternal Revenue application of the private activity bond tests
ject on page 992 of this Bulletin. Senvice including whether the information Under section 141(b)(1) and (2) to outpul

. . . will have practical utility: contracts for output facilities; the applica-
DATEﬁS- EﬁeCJtlve Dati theosglfegwaﬂons b y tion of the $15 million limit under section
are effective January 19, .

The accuracy of the estimated burden a141(b)(4) . tput facility f ) i
g . sociated with the collection of information 0 oufput facility financings; the
_Applicability Date For dates of applica- (see below): election provided in section 142(f)(4) for
bility, see §81.141-15T, 1.142(f)(4)-1(9), ’

How the quality, utility, and clarity of the nongovernmental persons engaged in loce
and 1.150-5(b). information to be collected may be enfurmnishing of electric energy or gas using

ACTION: Final and temporary regulations.

FOR FURTHER INFORMATION CON- hanced: facilities financed with tax-exempt bonds;
TACT: Rose M. Weber (202) 622-3980 How the burden of complying with the@nd the f!llng Iocatlop for certain notices
(not a toll-free number). collection of information may be mini- @d €lections. A notice of proposed rule-

mized, including through the application offa@king (REG-110965-97, 1998-1 C.B.

automated collection techniques or othef93) cross-referencing the temporary regu

Paperwork Reduction Act forms of information technology; and lations was published in tiieederal Regis-
Estimates of capital or start-up costs antf On the same day (63 FR 3296). On
The collection of information in this rule costs of operation, maintenance, and puf*Pril 28, 1998, the IRS held a public hear-
has been reviewed and, pending receipt agtlase of services to provide information. 1N on the proposed regulations. Written
evaluation of public comments, approved Estimated total annual reporting burde§oMMents responding to the notice of pro

SUPPLEMENTARY INFORMATION:

by the Office of Management and Budgeis 15 hours. posed rulgmak?ng were also received
(OMB) under 44 U.S.C. 3507 and assigned Estimated average annual burden houfdfter consideration of all the comments,
control number 1545-1730. per respondent is 1 hour. the 1998 temporary regulations are revisef

The collection of information in this  Estimated number of respondents is 150 this Treasury decision. The new tempo



rary regulations are referred to below as thefacility or with other specific performancemay overstate the amount of private busi-

“revised regulations.” The revisions areights to the use of output of the facility areess use. They suggested that the amoul

discussed below. generally taken into account under the prof private business use should be the

vate business tests, even if the benefits aathount of output actually purchased under

burdens test is not met. Commentators réie contract.

A. Section 1.141-7T Special Rules for quested clarification of the scope of this The revised regulations _provi_de that, i_f

rule. an output contract results in private busi-
The revised regulations amend the ruleess use, the amount of private business us

1. Benefits and burdens test - transmissioand clarify its application by specifying thatgenerally is the amount of output purchased
contracts an output contract that is properly charaainder the contract.

terized as a lease for federal income t

' - e Spurposes is tested under §81.141-3 and

?anigr]nriesiirgﬁr;tetreicpersc,)\i/sldgee::g:alE/rtrper;gctjyl'141_4 to determine whether it is taken The 1998 temporary regulations provide

fito account under the private businesgat output contracts are not taken into ac-

a take or take or pay _contract. .Cpmmentf[aests_ count under the private business tests if the
tors suggested that firm or priority trans- . .
o X . . purchaser is not required to make a sub-
mission contracts should not automatically. Special rule for facilities with . . .
stantially certain payment in any year that

be treated as take or take or pay contracts. significant unutilized capacity is greater than 0.5 percent of the average

They recommended that the same stan- ] ] . . ?
The 1998 temporary regulations provid@nnual debt service on an issue that fi-

dards that apply to determine whether gen- """ ! -
eration contracts result in private businedg@l if @n issuer reasonably expects on tHENCES the facility. Some commentators

use, including the requirements contradSue date that persons that are treated sitggested that this provision should be
provisions, should also apply to transmisPrivate business users will purchase mo@mended to take into account average an
sion contracts. The revised regulationfian 30 percent of the actual output Of,th@ual payments under a contract, rather thar
adopt this recommendation by deleting thiCility, the Commissioner may determing®@yments in any one year, and that the pro
provision that generally treats all contractd?® Number of units produced or to be pro4sion should apply based on all the out-
for firm or priority transmission service asduced by the facility in one year on a rea® tanding bonds for the facility. Other com-
take or take or pay contracts. sonable basis other than by reference fgentators stated that the exception shoulc

namep]ate Capacity, such as the average é)e eliminated as inconsistent with a com-

Explanation of Provisions

Output Facilities

Under the 1998 temporary regulation Exception for small purchases of output

2. Retail requirements contracts pected annual output of the facility. The repetitive electric industry.
_ _ vised regulations change the 30 percent The revised regulations provide that out-
The 1998 temporary regulations providgy, eshoid to 20 percent. put contracts are not taken into account
that a retail requirements contract generally under the private business tests if the aver
meets the benefits and burdens test to tBe Special rule for facilities with a limited age annual payments under the contrac
extent it obligates the purchaser to make source of supply that are substantially certain to be made dc
payments that are not contingent on the pur- not exceed 0.5 percent of the average an

chaser's output requirements. Commenta- Under the 1998 temporary regulations, o geht service on all outstanding tax-ex-
tors requested clarification regarding the aghe available output of a facility that is congm it honds issued to finance the facility.

plication of this rule to reasonable contracgtrained by a limited source of supply must .
damages and termination provisions. Thee determined by reasonably taking thos® Exception for short-term sales of output

re\_/ised regulations clarify that a retail recogzi:aﬂné;salrl}}tigaii(é)c:z?ih é:r?gamn(iar?ta;?rlfnf- The 1998 temporary regulations pro-
quwements contract does not meet the berﬁ d source of supply. For examgle thevide that the exceptions for short-term use
les_and burdens _test by reason of (1) a pr pply. ple, hat apply to other types of arrangements
vision that requires the purchaser to pagsked whether the term includes not onl

incluebysical but also economic limitations nder the general private activity bond
reasonable and customary damages (inclue?y " rules in §1.141-3 also apply to output

ing liquidated damages) in the event of a d?i-m-li—tr; ég\lj'rigiffgu'?“%gfugggy ;hiitca?ontracts. Many commentators suggestec
fault, or (2) a provision thqt _perm|ts the purb’mitation S s F:Eg o Wa?ery bu?that these exceptions may have limited
chas_er to pay a speC|f_|ed amount t ’ Co ’ gtractical application in the output context
terminate the contract while the purchasétot an economic limitation, such as the co

has requirements, in each case if the amougftcoal or gas. and recommended that they be expande

) to permit contracts of a longer duration.

purchaser’s obligation to buy requirement term contracts are required in order to
thatis discharged by the payment. The 1998 temporary regulations providéransfer substantial benefits of ownership
3. Output contract properly characterized that., if an output contract results in privatear_1d substantial burdens of Q¢bt service
business use, the amount of such use geneiith respect to an output facility. Other
ally is the capacity that must be reserved fmommentators suggested that any sale o

Under the 1998 temporary regulationsthe nongovernmental person under prudentitput by a municipal utility outside of its
output contracts that provide the purchaseeliability standards. Commentators statettaditional service territory should result
with specific rights to control the output ofthat this provision is difficult to apply andin private business use.

as a lease



The revised regulations provide an explans because the FERC may not approwERC); the terms of the contract &ena
ception under which an output contracall such plans. Other commentators rdide and arm’s-length; and the considera-
with a nongovernmental person will not bejuested clarification regarding the amounton paid is consistent with section 212(a)
taken into account under the private busthat an issuer must use to redeem bondsf.the Federal Power Act.
ness tests if: (1) the term of the contract, ifinally, some commentators recommended Commentators suggested eliminating the
cluding all renewal options, does not exdeleting the exception entirely. requirement that orders of state regulaton
ceed one year; (2) the compensation under The revised regulations retain the excefguthorities be undertaken pursuant to :
the contract is based on generally applicéion, with certain modifications. First, theFERC-approved state open access plan b
ble and uniformly applied rates or reprerevised exception permits tax-exempt ficause FERC approval may not be require
sents a negotiated, fair market price; andancing during the contract term for propfor all such plans. The revised regulations
(3) the facility is not financed for a princi- erty that does not increase the generatiraglopt this suggested change.
pal purpose of serving that nongovernmercapacity of the issuer’'s system by more The second exception in the 1998 tem
tal person. than three percent. Second, the amendpdrary regulations provides that an action i
exception deletes the reference to FERGot treated as a deliberate action if it is
approval of state open access plans. Thirdken to implement the offering of non-dis-
the revised regulations remove the refecriminatory, open access tariffs for the use
ence to stranded costs. Finally, the reviseuf financed transmission facilities in a man-

The 1998 temporary regulations contaigxception clarifies that the amounts that aner consistent with FERC rules, including
an exception to private business use for cdpsuer must use to redeem bonds consisttbe reciprocity conditions of FERC Order
tain output contracts if: (1) the contracgll payments that it receives under the coiNo. 888 (61 FR 21540, May 10, 1996).
term does not exceed three years; (2) the f§act, other than the portion of such payThe exception also applies to orders ant
suer does not utilize tax-exempt financingnents that is properly allocable to the payules of state regulatory authorities pur-
to increase the generating capacity of itent of ordinary and necessary expensesant to a plan approved by the FERC tha
system during the contract term; (3) thélirectly attributable to the operation andare comparable to certain FERC orders an
governmental owner offers non-discriminamaintenance of the facility (as described irules. The exception does not apply, how

tory, open access transmission tariffs und&?.141-4(c)(2)(C)). ever, tfoghe jéfl!e, excr;ange, or other ?iSF_)I(_)S
certain rules of the Federal Energy Regula- . . . tion of bond-financed transmission faclili-
tory Commission (FERC) (or comparablgL 0. ;Eﬁﬁ;glsexcepnons fortransmission ies 15 a nongovernmental person.
provisions of state law pursuant to a plan Commentators recommended that the
approved by the FERC); (4) all of the out- The 1998 temporary regulations do nogxception be expanded to apply to open ac
put sold is attributable to excess capacityeat all use of transmission facilities purcess tariffs that are offered under state lav
resulting from the offer of the open accessuant to standard tariffs as general publierovisions that are comparable to FERC
tariffs; (5) the contract mitigates strandedise, but contain certain special exceptiorislles, regardless of whether those provi:
costs attributable to the open access tariff) private business use of transmission f&lons are promulgated by a state regulator
and (6) any stranded costs recovered by ti#ities. Some commentators suggested thatthority or approved by the FERC. The
governmental owner are applied asise of transmission facilities under standari@Vvised regulations adopt this suggeste
promptly as is reasonably practical to retariffs should be treated as general publighange.
deem tax-exempt bonds in a manner comse, and therefore should never result in Commentators also requested clarifica:
sistent with §1.141-12. private business use. The revised reguléon regarding the circumstances in which
Comments were received regardingions do not treat all use of transmission fa&n independent system operator (ISO) ma
many of the above requirements. In pagilities pursuant to standard tariffs as gerPe treated as a private business user
ticular, many commentators suggested thatal public use, but retain and modify théransmission facilities. Some commenta-
the maximum contract term should be exspecial exceptions, as discussed below. tors suggested that the operation of trans
tended beyond three years. Some com- The 1998 temporary regulations contaiffission facilities by an I1SO is a quasi-gov-
mentators recommended eliminating thewo special exceptions under which certaiffnmental function and thus should neve
prohibition on tax-exempt financing to in-actions with respect to transmission faciliconstitute private business use. Some con
crease capacity during the contract ternties financed by an issue are not treated B¥entators requested clarification of
Others suggested thaé minimiscapacity deliberate actions under §1.141-2(d). Thehether the existing rules for managemen
increases should be permitted. Somfirst exception provides that the executio§ontracts under section 141 may be applie
commentators suggested that the requiref a contract for the use of transmission fd0 arrangements for the operation of trans
ment that a contract mitigate strandedilities is not treated as a deliberate action fission facilities by an ISO.
costs should be eliminated because ttthe contract is entered into in response to or The revised regulations do not provide
purpose of that provision is accomplisheth anticipation of a specific order by thethat the operation of bond-financed trans:
by the requirement that all of the outpuEERC to wheel power under sections 21mission facilities by an ISO or other re-
sold be attributable to excess capacitgnd 212 of the Federal Power Act (1@ional transmission organization (RTO) is
from open access tariffs. Some comment&).S.C. 824j and 824k) (or a state regulator§fisregarded under section 141. However
tors recommended deleting the referencauthority under comparable provisions othe existing rules for management contract:
to FERC approval of state open accessate law pursuant to a plan approved by ti#der section 141, including Revenue Pro

9. Special exception for sales of output
attributable to excess generating
capacity resulting from open access



cedure 97-13 (1997-1 C.B. 632), are aplefinition of transmission facilities createsfor public comment with respect to devel-
plicable in determining whether an arrangadinwarranted complexity. They recom-opments in the electric power industry that
ment for the operation of transmission famended that facilities used for ancillary serhave occurred since the publication of the
cilities by an ISO or other RTO results invices be treated as transmission facilities998 temporary regulations. The revised
private business use, including a determinanly for purposes of the special exceptionsegulations are published in temporary
tion of whether the arrangement is properlfor transmission facilities in the regulationsform with the expectation that the Treasury
characterized as a lease for federal inconféhe revised regulations adopt this apand the IRS will reexamine them in light of
tax purposes. Comments are requested proach. new developments within the next three
whether additional guidance is needed con- . . years.
cerning the treatment under section 141 & Section 1.141-8T $15 Million Comments are invited on whether fur-
arrangements for the operation of bond-fi- Limitation for Output Facilities ther guidance is needed to address the ne
nanced transmission facilities by an ISO or | jnqer the 1998 temporary regulationst,ypes of contractual arrangements that are
other RTO. property that replaces existing property jarising in the electric power industry. In
The 1998 temporary regulations providgqated as part of the same project as the particular, comments are invited on
a special transition rule for bonds (Otheblaced property unless, among other thing@’,hether additional guidance is needed to
than advance refunding bonds) that refungla ,onds that finance the replaced proper?jdress the proper treatment under sectiol
bonds issued prior to July 9, 1996 (the ef;5e 4 weighted average maturity that i 41 of output contracts for the use of trans-
fective date of FERC Order No. 888).,, greater than 120 percent of the reasofission and distribution facilities under
Under this rule, an action taken or to b%bly expected economic life of the replacedPEN access, and output contracts for ancil
taken with respect to transmission facilitie roperty. lary services that are necessary to maintair
is not taken into account under the reason- o commentator noted that it is nofh€ reliability of a transmission grid. Com-
able expectations test of §1.141-2(d) if the,mmon to allocate bonds that finance oufM€Nts are also requested on the impact o
action is described in one of the two specieHut facilities to the specific assets that confERC Order No. 2000 (65 FR 810, January
exceptions discussed above and theica those facilities, and thus it may be dif®: 2000) on tax-exempt bonds issued by
weighted average maturity of the refunding i to determine whether this 120 percen?Ub"C power systems, including whether
bonds does not exceed the remaini”ﬂaquirement is met. The revised regu|azgdditional guidance is needed regarding the
weighted average maturity of the priokjsns amend this rule so that it applies to tHRrOPer treatment under section 141 of
bonds. entire output facility of which the rep|(,chedarrang;;ements for the operation of bond-fi-
Commentators recommended that thﬁroperty is a part, rather than the specifieanced transmission facilities by an ISO or
July 9, 1996, date be changed to a date QRget being replaced. other RTO that satisfies the requirements of
or after February 23, 1998 (the effective Order 2000.
date of the 1998 temporary regulations)c. Need for Temporary Regulations and ,
The revised regulations change the cut-off Request for Public Comments Effective Dates
date to February 23, 1998. Congress passed the Energy Policy Act Sections 1.141-7T and 1.141-8T are ap-
Under the 1998 temporary regulations, . 1 505 encourage restructuring of th@licable to bonds sold on or after January
issuers may apply the special exceptiong, .- power industry. Since that time, thd'9 2001. Section 1.142(f)(4)-1 applies to
for transmission facilities to any bonds iS'FERC and many statés have adopted’ poﬁJECtionS made on or after January 19,
sued before the effective date of those regiec 1o open up access to transmission fa A001. Section 1.150-5 applies to notices
lations. However, issuers may not apply. . Treasury and the IRS are aware thapd elections filed on or after January 19,
the exceptions to refunding bonds issued (%Hes.e initiatives are causing rapid change@m'
or after the effective date, unless the re- ihe electric power industry _
funding bonds_ are §ubjec_t 0 the 1998 tem- The 1998 temporary reg.ulations WereS pecial Analyses
E%i?;{g?:Izﬂ%ngse?tg:jeltrhzr,:tlriityarggrmt_gublished in order to provide immediate It has been determined that this Treasury
L uidance under section 141 regarding thdecision is not a significant regulatory ac-
encourage open access, issuers should ect on the tax-exempt status of bonds dion as defined in Executive Order 12866
permitted to apply the exceptions to refunds. oo . P : NN
ing bonds that are not otherwise subject certain restructuring transactions necessa]')her_efore, a regulatory assessment is no
the regulations. The revised regulationsor utl_I|t|es_ _to part|C|pate in a restructuredequ_wed. It has also bee_n _dete_rmlned tha
adopt this change electric utility industry. Treasury and thesection 553(b) of the Administrative Proce-
' IRS are aware, however, that restructuringure Act (5 U.S.C. chapter 5) does not

11. Definition of transmission faciliies  €fforts are evolving and uncertain, and thaipply to these regulations.
new types of arrangements may be devel- It is hereby certified that the collection of
The 1998 temporary regulations defin@ped to implement restructuring. information in these regulations will not
transmission facilities to include facilities Accordingly, the revised regulations aréhave a significant impact on a substantial
that are necessary to provide ancillary sepublished in both temporary and proposedumber of small entities. This certification
vices required to be offered as part of opefiorm in order to continue to provide guid-is based upon the fact that in the years 198
access transmission tariffs under FER@nce on which issuers can rely in evaluathrough 1997 a total of only 80 different
rules. Commentators stated that the inclung their participation in open accesstate or local government issuers of exempi
sion of ancillary services within the generategimes, while providing the opportunityfacility bonds issued under section 142(f)



for facilities for the local furnishing of elec- (2) Benefits and burdens test. *ok kKK
tric energy or gas filed information returng3) Take contract or take or pay contract. ~ Par. 3. Section 1.141-7T is revised ta

with the IRS under section 149(e). Furthef4) Requirements contracts. read as follows:
an election under section 142(f)(4) is in ng5) Output contract properly characterized .
event required to be filed with the Internahs a lease. §1.141-7T Special rules for output

Revenue Service more than once. Theréd) Measurement of private business use. facilities (temporary).

fore, a Regulatory Flexibility Analysis (e) Measurement of private security or pay-

under the Regulatory Flexibility Act (5 ment.

U.S.C. chapter 6) is not required. Pursuaff) Exceptions for certain contracts.

to section 7805(f) of the Internal Revenugl) Small purchases of output.

Code, these temporary regulations will b€2) Swapping and pooling arrangements.

submitted to the Chief Counsel for Advo+3) Short-term output contracts.

cacy of the Small Business Administratior(4) Special 3-year exception for sales

for comment on its impact on small busioutput attributable to excess generating ¢

ness. pacity resulting from participation in open
access.

(a) Overview This section provides spe-
cial rules to determine whether arrange-:
ments for the purchase of output from ar
output facility cause an issue of bonds tc
meet the private business tests. For thi

Jpurpose, unless otherwise stated, water f

51Iities are treated as output facilities. Sec:

tions 1.141-3 and 1.141-4 generally apply
to determine whether other types of

Drafting Information arrangements for use of an output facility

(®) Special exceptions for transmission fa(-:ause an issue to meet the private busine:
The principal authors of these regulaCilities. tests. |

tions are Bruce M. Serchuk, and Rose M6) Certain conduit parties disregarded. _— , i
Weber. Offi f Chief C | (Tax Ex-(9) Allocations of output facilities and sys- . (b) Definitions For purposes qf this Sec
eper, Orice o let Lounse (Tax Ex tion and §1.141-8T, the following defini-
empt and Government Entities), Intern?}{i;né' © and . e tions and rules apply:
Revenue Service, and Stephen J. Wats acts and circumstances analysis. - i .
Office of Tax Legislative CoFl)JnseI Depart{2) lllustrations. ) Avallabe output The avatiable out
g » bep put of a facility financed by an issue is de-

sonnel from the IRS and Treasury Depar%:g él)l((;(;rz?nl(;r; of payments. units produced or to be produced by the fa
ment participated in their development. pies. cility in one year by the number of years in
e §1.141-8T $15 million limitation for the measurement period of that facility for
Adoption of Amendments to the output facilities (temporary). thatissue. _

Regulations 0] Qeneratmg facilities The number
(@) In general. of units produced or to be produced by &
Accordingly, 26 CFR part 1 is amended) General rule. N ~ generating facility in one year is deter-
as follows: (2) Reduction in $15 million output limita- mined by reference to its nameplate ca
tion for outstanding issues. . pacity or the equivalent (or where there is
PART 1—INCOME TAXES (3) Beneﬁ_ts and bu_rdens test applicable. g nameplate capacity or the equivalent
(b) Definition of project. its maximum capacity), which is not re-

Paragraph 1. The authority citation for(l) General rule.
part 1 continues to read in part as follows: (2) Separate ownership.

e * % % .
éuth(;rlty.SZGt_U.S.lCiZfog . ded 3) Generapng property. (i) Transmission and other output facili-
ar. 2. >ection L2411 1S amendec i) Transmission. ties—(A) In general. For transmission, co-

revising the entries for $31.141-7Ts) supsequent improvements. generation, and other output facilities,
1.141-8T and 1.141-15T to read as folg) Replacement property. available output must be measured in a rez

duced for reserves, maintenance or othe
unutilized capacity.

lows: £C2 Ei(?mples. sonable manner to reflect capacity.
81.141-0 Table of contents. (B) Electric transmission facilities
P 81.141-15T Effective dates (temporary). Measure'ment of the 'avallable. oqtput Of. ?"
or a portion of electric transmission facili-
§1.141-7T Special rules for output (@) through (e) [Reserved]: . tigs may pe determineq in a manner con
facilities (temporary). (f) Effective dates for certain regulations reSISItent with the reportlng 'rules and re-
lating to output facilities. quirements for transmission networks
(a) Overview. (1) General rule. promulgated by the Federal Energy Regu
(b) Definitions. (2) Transition rule for requirement con-latory Commission (FERC). For example,
(1) Available output. tracts. for a transmission network, the use of ag-
(2) Measurement period. (3) Elective application of 1998 temporarygregate load and load share ratios in :
(3) Sale at wholesale. regulations. manner consistent with the requirements o
(4) Take contract and take or pay contract.(g) Refunding bonds. the FERC may be reasonable. In addition
(5) Transmission facilities. (h) Permissive retroactive application. depending on the facts and circumstances
(6) Nonqualified amount. (i) Permissive retroactive application ofmeasurement of the available output of
(c) Output contracts. certain regulations pertaining to output contransmission facilities using thermal capac-

(1) General rule. tracts. ity or transfer capacity may be reasonable.



(iii) Special rule for facilities with signif- the output under the contract, whether atens of paying debt service on an issue ftc
icant unutilized capacity If an issuer rea- not the output facility is capable of provid-the extent that the issuer reasonably expect
sonably expects on the issue date that péng the output. that it is substantially certain that payments
sons that are treated as private business(5) Transmission facilities-(i) In gen- will be made under the terms of the con-
users will purchase more than 20 percent efal. Transmission facilitiegre facilities tract (disregarding default, insolvency, or
the actual output of the facility financedfor the transmission or distribution of out-other similar circumstances). For example,
with the issue, the Commissioner may desut. an output contract is treated as transferring
termine the number of units produced or to (ii) Special rule for ancillary services burdens of paying debt service on an issue
be produced by the facility in one year on &or purposes of paragraph (f)(5), transmist payments must be made upon contract
reasonable basis other than by reference gimn facilities include facilities necessary tdermination.
nameplate capacity, such as the average gxevide ancillary services required to be of- (iii) Payments pursuant to pledged con-
pected annual output of the facility. For exfered as part of open access transmissitiact. Payments made or to be made unde!
ample, the Commissioner may determintariffs under rules promulgated by thehe terms of an output contract that is
the available output of a financed peakingERC under sections 205 and 206 of theledged as security for an issue are takel
electric generating unit by reference to thEederal Power Act (16 U.S.C. 824d andhto account under the private business test
reasonably expected annual output of th&24e). Thus, if a facility also serves aneven if the issuer reasonably expects that i
unit if the issuer reasonably expects, on thather function (for example, a facility thatis not substantially certain that payments
issue date of bonds that finance the uniprovides for operating reserves for transwill be made under the contract (disregard-
that an investor-owned utility will purchasemission and also provides generation) aing default, insolvency, or other similar cir-
more than 20 percent of the actual output @fllocable portion of the facility is treated azumstances). For this purpose, an outpu
the facility during the measurement perio@ transmission facility for purposes of paraeontract is pledged as security only if the
under a take or pay contract, even if thgraph (f)(5) of this section. bond documents provide that the pledged
amount of output purchased is less than 10 (6) Nonqualified amount The nonquali- contract cannot be substantially amendec
percent of the available output determinetied amount with respect to an issue is davithout the consent of bondholders or a
by reference to nameplate capacity. Thermined under section 141(b)(8). trustee for the bondholders. This paragrapt
reasonably expected annual output of the (c) Output contracts—(1) General rule (c)(2)(iii) applies to pledges made on or
generating facility must be consistent withThe purchase by a nongovernmental perseaiiter February 23, 1998, with respect to
the capacity reported for prudent reliabilityof available output of an output facility (out-bonds that are subject to this section.
purposes. put contract) financed with the proceeds of (3) Take contract or take or pay contract

(iv) Special rule for facilities with a lim- an issue is taken into account under the pithe benefits and burdens test is met if a
ited source of supplyif a limited source of vate business tests if the purchase has the mbngovernmental person agrees pursuant t
supply constrains the output of an outpuect of transferring substantial benefits o take contract or a take or pay contract tc
facility, the number of units produced or taowning the facility and substantial burdengpurchase available output of a facility.
be produced by the facility must be deteref paying the debt service on bonds used (4) Requirements contraets(i) In gen-
mined by reasonably taking into accounfdirectly or indirectly) to finance the facility eral. A requirements contract under which
those constraints. For this purpose, a linfthe benefits and burdens test). See pam-hongovernmental person agrees to pur
ited source of supply shall include a physigraph (c)(5) of this section for the treatmenthase all or part of its output requirements
cal limitation (for example, flow of water), of an output contract that is properly charads taken into account under the private busi-
but not an economic limitation (for exam-terized as a lease for Federal income taess tests only to the extent that, based ol
ple, cost of coal or gas). For example, thpurposes. See paragraphs (d) and (e) of tlits the facts and circumstances, the contrac
available output of a hydroelectric unitsection for rules regarding measuring theeets the benefits and burdens test. Se
must be determined by reference to the rease of, and payments of debt service for, &1.141-15T(f)(2) for special effective dates
sonably expected annual flow of wateputput facility for determining whether thefor the application of this paragraph (c)(4)
through the unit. private business tests are met. See algmissues financing facilities subject to re-

(2) Measurement period The measure- §1.141-8T for rules for when an issue thajuirements contracts.
ment period of an output facility financedfinances an output facility (other than a (i) Significant factors Significant fac-
by an issue is determined undewater facility) meets the private businessors that tend to establish that the benefits
§1.141-3(g). tests because the nonqualified amount of tleed burdens test is met under the rule se

(3) Sale at wholesale For purposes of issue exceeds $15 million. forth in paragraph (c)(4)(i) of this section
this section, a sale at wholesale means a(2) Benefits and burdens tes{i) Bene- include, but are not limited to—
sale of output to any person for resale.  fits of ownership An output contract trans-  (A) The purchaser’s customer base has

(4) Take contract and take or pay confers substantial benefits of owning a facilitysignificant indicators of stability, such as
tract. Atake contracts an output contract if the contract gives the purchaser (directarge size, diverse composition, and a sub.
under which a purchaser agrees to pay for indirectly) rights to capacity of the facil- stantial residential component;
the output under the contract if the outputy on a basis that is preferential to the (B) The contract covers historical re-
facility is capable of providing the output.rights of the general public. quirements of the purchaser, rather than
A take or pay contrads an output contract (i) Burdens of paying debt servicdn only projected requirements that are in ad-
under which a purchaser agrees to pay foutput contract transfers substantial budition to historical requirements; and



(C) The purchaser agrees not to construghct is not taken into account under the priures for property that does not increase th
or acquire other power resources to meghte business tests if the average annugégnerating capacity of the system by more
the requirements covered by the contract. payments under the contract that are suthan 3 percent).

(iiiy Special rule for retail requirements stantially certain to be made under para- (iii) The governmental owner offers non-
contracts In general, a requirements congraph (c)(2)(ii) of this section do not ex-discriminatory, open access transmissiot
tract that is not a sale at wholesalegfail ceed 0.5 percent of the average annual dehtiffs for use of its transmission system
requirements contragtdoes not meet the service on all outstanding tax-exemppursuant to rules promulgated by the FERC
benefits and burdens test because the obligpnds issued to finance the facility, deterander sections 205 and 206 of the Federe
ation to make payments on the contract imined as of the effective date of the conPower Act (16 U.S.C. 824d and 824e) (ot
contingent on the output requirements of &act. comparable provisions of state law).
single user. Such a requirements contract in(2) Swapping and pooling arrange- (iv) All of the output sold under the con-
general meets the benefits and burdens testents An agreement that provides fortract is attributable to excess capacity re
however, to the extent that it contains corswapping or pooling of output by one oisulting from the offer of the non-discrimi-
tractual terms that obligate the purchaser tnore governmental persons and one @oratory, open access transmission tariffs
make payments that are not contingent amore nongovernmental persons does nogferred to in paragraph (f)(5)(iii) of this
the output requirements of the purchaser oesult in private business use of the outpsection.
that obligate the purchaser to have outptecility owned by the governmental person (v) All payments received by the govern-
requirements. For example, a requirements the extent that— mental owner under the contract (other thal
contract with an industrial purchaser meets (i) The swapped output is reasonably exhe portion of such payments described ir
the benefits and burdens test if the purchageected to be approximately equal in valug1.141-4(c)(2)(C)) are applied as promptly
enters into additional contractual obliga{determined over periods of one year oas is reasonably practical to redeem tax-ex
tions with the issuer or another governmeness); and empt bonds that financed the output facility
tal unit not to cease operations. Aretail re- (ii) The purpose of the agreement is tin a manner consistent with §1.141-12.
guirements contract does not meet thenable each of the parties to satisfy differ- (5) Special exceptions for transmission
benefits and burdens test by reason of a preat peak load demands, to accommodatacilities—(i) Mandated wheeling Enter-
vision that requires the purchaser to pay reeemporary outages, to diversify supply, oing into a contract for the use of transmis-
sonable and customary damages (including enhance reliability in accordance withsion facilities financed by an issue is not
liquidated damages) in the event of a desrudent reliability standards. treated as a deliberate action unde
fault, or a provision that permits the pur- (3) Short-term output contracté\n out- 81.141-2(d) if—
chaser to pay a specified amount to termput contract with a nongovernmental per- (A) The contract is entered into in re-
nate the contract while the purchaser ha®on is not taken into account under the prsponse to (or in anticipation of) an order by
requirements, in each case if the amount ghte business tests if— the United States under sections 211 an
the payment is reasonably related to the pur- (i) The term of the contract, including all212 of the Federal Power Act (16 U.S.C.
chaser’s obligation to buy requirements thaenewal options, is not longer than 1 year;824j and 824k) (or a state regulatory au:
is discharged by the payment. (i) The contract either is a negotiatedthority under comparable provisions of

(5) Output contract properly character- arm’s-length arrangement that provides fostate law); and
ized as a leaseNotwithstanding any other compensation at fair market value, or is (B) The terms of the contract abena
provision of this section, an output contradbased on generally applicable and uniideand arm’s length, and the consideratior
that is properly characterized as a lease ftormly applied rates; and paid is consistent with the provisions of
Federal income tax purposes shall be tested(iii) The output facility is not financed section 212(a) of the Federal Power Act.
under the rules contained in §81.141-3 arfdr a principal purpose of providing that fa- (ii) Actions taken to implement non-dis-
1.141-4 to determine whether it is takewility for use by that nongovernmental pereriminatory, open accessAn action is not
into account under the private businesson. treated as a deliberate action unde
tests. (4) Special 3-year exception for sales 0§1.141-2(d) if it is taken to implement the

(d) Measurement of private business.us@utput attributable to excess generating casffering of non-discriminatory, open access
If an output contract results in private busipacity resulting from participation in opentariffs for the use of transmission facilities
ness use under this section, the amount afcess The purchase of output of an elecfinanced by an issue in a manner consister
private business use generally is th#ic generating facility by a nongovernmenwith rules promulgated by the FERC under
amount of output purchased under the cottal person is not treated as private businessctions 205 and 206 of the Federal Powe
tract. use if all of the following requirements areAct (16 U.S.C. 824d and 824e) (or compa:-

(e) Measurement of private security ormet: rable provisions of state law). This para-
payment. The measurement of payments (i) The term of the contract is not longegraph (f)(5)(ii) does not apply, however, to
made or to be made by nongovernment#than 3 years, including all renewal optionsthe sale, exchange, or other disposition o
persons under output contracts as a percent(ii) The issuer does not make expenditransmission facilities to a nongovernmen-
of the debt service of an issue is determinddres to increase the generating capacity t#l person.
under the rules provided in §1.141-4. its system during the term of the contract (iii) Application of reasonable expecta-

(f) Exceptions for certain contraets(1) that are, or will be, financed with proceedsions test to certain current refunding
Small purchases of outpuAn output con- of tax-exempt bonds (other than expendbonds An action taken or to be taken with



respect to transmission facilities refinancetbw voltage distribution system of the (h) Examples The following examples
by an issue is not taken into account undewner of that unit and that cannot physiilustrate the application of this section:
the reasonable expectations test dafally leave that distribution system gener- Example 1. Joint ownershifZ, an investor-owned
§1.141-2(d) if— ally must be allocated to those receivinglectric utility, and City H agree to construct an elec-

(A) The action is described in paragraplelectricity through that distribution system.tvr;ng;';e;“t’;% t‘gg%ﬂe"s‘ Z"fzzcjl‘g'c'z”\tlv}l‘l’ itsiteea;j&‘;o
HG)() or (i) of this sec_tlon; Outp_ut may be_ allocated wnh0_ut regard tQ ion of its 2 4-year bonds, and Z will use $100 mil-

(B) The bonds of the issue are current rgghysical limitations, however, if exchang@on of its funds for construction of a facility they will
funding bonds that, directly or indirectly,or similar agreements provide output to @intly own as tenants in common. Each of the partic-
refund bonds originally issued before Febpurchaser where, but for the exchangigants will share in the ownership, output, and operat-
ruary 23, 1998; and agreements, it would not be possible for thB9 expenses of the facility in proportion to its contri-

C) The weighted average maturity ofseller to provide output to that purchaser bution to the cost of the facility, that is, one-third by H

(C) The weighted g Yy ertop p at p * and two-thirds by Z. H's bonds will be secured by H's
the refunding bonds is not greater than the (ii) Contract terms relating to perfor- gwnership interest in the facility and by revenues to be
remaining weighted average maturity ofnance A contract to provide a specifiedderived from its share of the annual output of the facil-
those prior bonds. amount of electricity from a system, bufty. H will need only 50 percent of its share of the an-

(6) Certain conduit parties disregarded only when at least that amount of electricit2 OutPut of the facility during the first 20 years of
A | . lel ia bei ted b rticul it i perations. It agrees to sell 10 percent of its share o

nongovernmenta person acting solely asia being generated by a particular unit, is alre 2 nnual output to z for a period of 20 years pur-
conduit for the exchange of output amongpcated to that unit. For example, a contragtant to a contract under which Z agrees to take tha
governmentally owned and operated utilitieto buy 20 MW of system power with a rightpower if available. The facility will begin operation,
is disregarded in determining whether théo take up to 40 percent of the actual outp@nd Z will begin to receive power, 4 years after the H
private business tests are met with respectaba specific 50 MW facility whenever total Ponds are issued. The measurement period for the
financed facilities owned by a governmentadystem output is insufficient to meet all oﬁrOperty financed by the Issue is 20 years. H also wil

yag Y ) P coE - ell the remaining 40 percent of its share of the annua

person. Use of property by a power mathe seller’s obligations generally is allo-output to numerous other private utilities under con-
keter in the trade or business of purchasirgpted to the specific facility rather than taracts of one year or less that satisfy the exception
and reselling power, however, is taken intthe system. under paragraph (f)(3) of this section. No other con-
account under the private business tests. (i) Common plan of financingA con-  acts will be executed obligating any person to pur-
. [ . chase any specified amount of the power for any spec-

(9) Allocations of output facilities and tract entered into as part of a common plag, period of time. No person (other than Z) will
systems-(1) Facts and circumstancesof financing for a facility generally is allo- make payments substantially certain to be made (dis-
analysis Whether output sold under arcated to the facility if debt service for theregarding default, insolvency, or other similar circum-
output contract is allocated to a particulaissue of bonds is reasonably expected to B@nces) under paragraph (c)(2) of this section that will
facility (for example, a generating unit), topaid, directly or indirectly, from paymentsreslt in a transfer of substantial burdens of paying
h . fth I fth b iall . b d d debt service on bonds used directly or indirectly to
the entire system of the seller of that outpugubstantia y certaln to be mal e under the Jide H's share of the faciliies. The bonds are not
(net of any uses of that system output allesontract (disregarding default, insolvencyprivate activity bonds, because H's one-third interest
cated to a particular facility), or to a portioror other similar circumstances). in the facility is not treated as used by the other owners
of a facility is based on all the facts and cir- (iv) Pricing method Pricing based on ©f the facility. Although 10 percent of H's share of the
cumstances. Significant factors to be corthe capital and generating costs of a partigﬁn.“"’II output of the facility will be used in the trade or

id din d . h I . " . . usiness of Z, a nongovernmental person, under this
sidered in etermlmng the allocation of amlar turbine tends Fo indicate that outpUfection. that portion constitutes not more than 10 per-
output contract to financed property are thender the contract is properly allocated teent of the available output of H's ownership interest
following: that turbine. in the facility.

(i) The extent to which it is physically (3) Transmission contracts/Nhether use =~ Example 2. Requirements contract treated as take
possible to deliver output to or from a parunder an output contract for transmission Fs?”"”_‘Ct (i) City J 'szue,sl,zo;]ye?f bonds to acqt‘:l”e an
ticular facility or system. allocated to a particular facility or to a°'°ct¢ generating facility having a reasonably ex-

. . L. . pected economic life substantially greater than 20
(_||) The terms of a contract re_Iatmg_to_thetransmlsspn network is pased on all 'th_ears and a nameplate capacity of 100 MW. The
delivery of output (such as delivery limita-facts and circumstances, in a manner Simvailable output of the facility under paragraph (b)(1)
tions and options or obligations to delivefar to paragraphs (g)(1) and (2) of this se®f this section is approximately 17,520,000 MWh
power from additional sources). tion. In general, the method used to deteft90 '\QWXJZ“ hours X 365 days X 20 zeTars)- Onthe

(iiiy Whether a contract is entered into asnine payments under a contract is a mofg-¢ date. J enters into a contract with T, an investor

. . C . owned utility, to provide T with all of its power re-
part of a common plan of financing for a fa&gmﬂcan; contract term for this purpoS&irements for a period of 10 years, commencing on
cility. than nominal contract path. In general, ifhe issue date. J reasonably expects that T will actu:

(iv) The method of pricing output underreasonable and consistently applied, the dally purchase an average of 30 MW over the 10-year
the contract, such as the use of market ratesmination of use of transmission facilitieé’erl'og- Btfed_on z‘_' of the facés and C“i&‘msﬁ‘”ﬁesv
rather than rates designed to pay debt semder an output contract may be based orf g9 the size, diversity, and composition of T's

. . . . .customer base, J reasonably expects that it is substar
vice of tax-exempt bonds used to finance m_lgthod usgd by third parties, such as religziy certain (disregarding default, insolvency, or
particular facility. bility councils. other similar circumstances) that T will actually pur-

(2) llustrations The following illustrate  (4) Allocation of payments Payments chase only an average of 26 MW over the 10-year pe-
the factors set forth in paragraph (g)(1) ofor output provided by an output facility fi- fiod- The contractis a requirements contract that must
this section: nanced with two or more sources of fundpe taken into account under the private business test
. N I . pursuant to paragraph (c)(4) of this section because i
(i) Physical possibility. Output from a ing are generally allocated under the rul€§ovides T with substantial benefits of ownership

generating unit that is fed directly into an 81.141-4(c). (rights to capacity) and obligates T with substantial



burdens of making payments that the issuer reasomet anticipate that it will require additional electric re-of the financed facilities to the RTO need not be taker

ably expects are substantially certain. sources, and any new resources would produce elégto account in applying the reasonable expectation:
(ii) Under paragraph (d) of this section, the amourificity at a higher cost to MU than its cost under itgest to the refunding bonds.

of reasonably expected private business use under tgtract with B. Nevertheless, B encourages MU 10 par 4. Section 1.141-8T is revised tc

contract is approximately 15 percent (30 MW X 24construct a new generating plant sufficient to meet, o4 as follows:

hours X 365 days X 10 years, or 2,628,000 MWh) oMU’s requirements. MU issues obligations to con- ’

the available output. Accordingly, the issue meets thigruct facilities that will produce 1,000 MW of elec- B T

private business use test. J reasonably expects thatffi@ty. MU, B, and I, another investor-owned utility, 81.141 8T. $15 million limitation for

amount to be paid for an average of 26 MW of powegnter into an agreement under which MU assigns toQUtpUt facilities (temporary).

(less the operation and maintenance costs directly &8 rights under MU's take or pay contract with B.

tributable to generating that 26 MW of power), will beUnder this arrangement, | will pay MU, and MU will (@) In generat—(1) General rule Sec-

more than 10 percent of debt service on the issue of@ntinue to pay B, for the 1,000 MW. I's payments t¢jon 141(b)(4) provides a special private ac-

present-value basis. The payment for 26 MW oMU will at least equal the amounts required to P¥jvity bond limitation (the $15 million out-

power is an amount that J reasonably expects is subt service on MU's bonds.  In addition, under para ut limitation) for issues 5 percent or more

stantially certain to be made under paragraph (c)(2) 8/aph (g)(1)(iii) of this section, the contract amonng h )d ¢ which P o b dt

this section. Accordingly, the issue meets the privafdU, B, and | is entered into as part of a common plaRT th€ proceeds or which are 1o be used k

security or payment test because J reasonab|y expe@(ginancing of the MU facilities. Under all the factsflnance Output faCI|ItIeS (Other than a faC'l'

that it is substantially certain that payment of mor@nd circumstances, MU's assignment to | of its rightity for the furnishing of water). Under this
than 10 percent of the debt service will be indirectiyinder the original take or pay contract is allocable tpy 10 ~an jssue consists of private activity
derived from payments by T. The bonds are privatU’s new facilities under paragraph (g) of this secy ; ;
activity bondg uynder par)::lgraph (c) of this sepctiori.ion- Because | is a nongovernmental person, MU OﬂdS under the private pusmess teStS. ¢
Further, if 15 percent of the sale proceeds of the isst¥@nds are private activity bonds. ;ectlon 141(b?(1) and (2) if the nonqul‘_"l“_
is greater than $15 million and the issue meets the pri- Example 5. Transmission faciliies transferred tdi€d amount with respect to output facilities
vate security or payment test with respect to the $1&gional transmission organization(j) In 2001, the financed by the proceeds of the issue ex
million output limitation, the bonds are also private acpublic utilities commission of State C adopts a plan fopeeds $15 million. The $15 million output
tivity bonds under section 141(b)(4). See §1.141-8Trestructuring its electric power industry. The plan fosﬁmitation applies in addition to the private
Example 3. Allocation of existing contracts to neviers competition by providing both wholesale and "e;)usiness tests of section 141(b)(1) and (2
= J

facilities. Power Authority K, a political subdivision tail customers with non-discriminatory access to tran .
created by the legislature in State X to own and opefission facilities within the State. The plan providedJnder section 141(b)(4) and paragrapt

ate certain power generating facilities, sells all of théhat investor-owned utilities will transfer Operating(a)(Z) of this SeCt'On, the $15 million Output

power from its existing facilities to four private utility control over all of their transmission assets to a rdimjtation is reduced in certain cases.
s s e | 5 s ey i 70, 10 Special, an s oot e s s
which the four systems are required to take or pa - . .
specified portiorzls of the totalqpower output uni)il }tlhebined assets as a single, state-wide system. munilon 141(b)(4) if both of the following tests
year 2029. Existing facilities supply all of the presenpally-owned utilities are eligible for, but are not re-aré met:
needs of the four utility systems, but their future powefiuired to participate in, the open access system (i) More than $15 million of the pro-
requirements are expected to increase substantially t:b@!?'edmente? bly t?? RTO. The functions ofdthe RTQeeds of the issue to be used with respect
ond the capacity of K's current generating system. Kiclude control of transmission access and pricin i ;
iyssues 20_ygar tt,)(/,nds in 2004 togconstrucgt] a);arge gefgheduling transmission, control area operations, a?%p OUtpl‘!t facility are to be used for a pri-
erating facility. As part of the financing plan for thesettlements and billing. The RTO's compensatior\'?te business use. InveStmem proceeds &
bonds, a fifth private utility system contracts with K tounder its operating agreement with transmission owiglisregarded for this purpose if they are no
take or pay for 15 percent of the available output of the's is based on a share of net profits from operating teglocated disproportionately to the private
new facility. The balance of the output of the new fafsggtice& The thSthCttl_innngc;?n iil gggfo;/tehd t'):y (tjh*blljsiness use portion of the issue.
cility will be available for sale as required, but initially pursuant to sections 205 an of the Federal . .
it is not anticipated that there will be any need for thafower Act. (",) The payment of the prmmpgl of, or
power. The revenues from the contract with the fifth (ii) In 1994, City D had issued bonds to finance im-the interest on, more than $15 million of the
private utility system will be sufficient to pay less tharprovements to its transmission system. In 2001, Sales proceeds of the portion of the issu
10 percent of the debt service on the bonds (deteransfers operating control of its transmission systemsed with respect to an output facility is
m_||r|1ed on Zplrgsent vall:e ??}?s)a 'LTe balz_;mce, Wtr;:ublthe ?TO pgrstrjlant to t?e restlrucithurlng_platm. A}Ftnﬁjnder the terms of the issue or any under
will excee percent of the debt service on theame time, D chooses to apply the private activity . . A
bonds, will be paid from revenues derived from thdond regulations of §81.141-1 through 1.141-15 t!}/mg arrangement) dlre.CtIy or Ir_ldlreCtly_
contracts with the four systems initially from sale ofthe 1994 bonds. The operation of the financed facili- (A) Secured by any interest in an output
power produced by the old facilities. The output conties by the RTO results in private business use undfacility used or to be used for a private busi-
tracts with all the private utilities are allocated to K's§1.141-3. Under the special exception in paragraghess yse (or payments in respect of such &
entire generating system. See paragraphs (g)(1) afii(5) of this section, however, the transfer of control i%utput facility); or
(2) of this section. Thus, the bonds meet the privateot treated as a deliberate action. Accordingly, the ! .
business use test because more than 10 percent ofttaesfer of control does not cause the 1994 bonds to (B) To be derived from payments
proceeds will be used in the trade or business of a nameet the private activity bond tests. (whether or not to the issuer) in respect o
governmental person. In addition, the bonds meet the Example 6. Current refundingThe facts are the an output facility used or to be used for a
privat?hsec;gty or patyn;('iﬂt tSSLttJecaLfse paymentt ;?me as in Example 5 of this paragraph (h), and in agrivate business use.
more than 10 percent or the aebt service, pursuant @ion D issues bonds in 2003 to currently refund the Lo o s
underlying arrangements, will be derived from pay41994 bonds. The weighted average m;/turity of the (2) Reduction in _$15_m|II|0n_output limi-
ments in respect of property used for a private busp0o3 bonds is not greater than the remaining weightd@tion for outstanding issues(i) General
ness use. average maturity of the 1994 bonds. D chooses falle.  In determining whether an issue 5
Example 4. Allocation to displaced resourddu- apply the private activity bond regulations ofpercent or more of the proceeds of which
n:ltzlpfa:hutllltly I\t/IUt; pol|t_|ce;|| fublelfl?hn, pur(;hastfesti§l.14l—ll throughbl|.141—15t t? the refutnglng bondt%lre to be used with respect to an output f5
all of the electricity required to meet the needs of ittn general, reasonable expectations must be separatgly. . . L
customers (1,000 MW) from B, an investor-ownedested on the date that refunding bonds are issu ('i){lty consists O,f .prlvate ac.tlvllty.bonds
utility that operates its own electric generating faciliunder §1.141-2(d). Under the special exception i|°\'nder the $15 million output limitation, the
ties, under a 50-year take or pay contract. MU dogmaragraph (f)(5) of this section, however, the transféb15 million limitation on private business



use and private security or payments is ap- (ii) Separate facilities designed to servglaced in service more than 2 years before
plied by taking into account the aggregatesholesale customers and retail customerte other.
nonqualified amounts of any outstandingnd (5) Subsequent improvement§) In gen-
bonds of other issues 5 percent or more of (iii) A peaking unit and a baseload unit. eral. An improvement to generating or
the proceeds of which are or will be used (2) Separate ownershipExcept as oth- transmission facilities that is not part of the
with respect to that output facility or anyerwise provided in this paragraph (b)(2), faeriginal design of those facilities (the origi-
other output facility that is part of the sameilities that are not owned by the same penal project) is not part of the same project as
project. son are not part of the same project. the original project if the construction, re-
(i) Bonds taken into account~or pur- different governmental persons act in conzonstruction, or acquisition of that improve-
poses of this paragraph (a)(2), in applyingert to finance a project, however (for exment commences more than 3 years after th
the $15 million output limitation to an issueample as participants in a joint powers awriginal project was placed in service and the
(the later issue), a tax-exempt bond of arthority), their interests are aggregated witbonds issued to finance that improvement
other issue (the earlier issue) is taken int@spect to that project to determine whethare issued more than 3 years after the origi

account if— the $15 million output limitation is met. In nal project was placed in service.
(A) That bond is outstanding on the issu#he case of undivided ownership interests in (i) Special rule for transmission facili-
date of the later issue; a single output facility, property that is noties An improvement to transmission facil-

(B) That bond will not be redeemedowned by different persons is treated aifies that is not part of the original design of
within 90 days of the issue date of the lateseparate projects only if the separate intethat property is not part of the same project
issue in connection with the refunding oksts are financed— as the original project if the issuer did not
that bond by the later issue; and (i) With bonds of different issuers; and reasonably expect the need to make tha

(C) 5 percent or more of the sale pro- (i) Without a principal purpose of avoid-improvement when it commenced con-
ceeds of the earlier issue financed an outpiig the limitation in this section. struction of the original project and the con-
facility that is part of the same project as (3) Generating property-(i) Property struction, reconstruction, or acquisition of
the output facility that is financed by 5 peron same site In the case of generation andhat improvement is mandated by the fed-
cent or more of the sale proceeds of thelated facilitiesprojectmeans property lo- eral government or a state regulatory au-
later issue. cated at the same site. thority to accommodate requests for wheel-

(3) Benefits and burdens test applica- (ii) Special rule for generating units ing.
ble—(i) In general In applying the $15 Separate generating units are not part of the(6) Replacement propertyFor purposes
million output limitation, the benefits same project if one unit is reasonably exef this section, property that replaces exist-
and burdens test of §1.141-7T appliegpected, on the issue date of each issue tlag property of an output facility is treated
except that “$15 million” is substitutedfinances the units, to be placed in servicas part of the same project as the replace
for “10 percent”, or “5 percent” as ap-more than 3 years before the other. Conproperty unless—
propriate. mon facilities or property that will be func- (i) The need to replace the property was

(i) Earlier issues for the projectIf tionally related to more than one generatingot reasonably expected on the issue dat
bonds of an earlier issue are outstandingnit must be allocated on a reasonabler the need to replace the property occurrec
and must be taken into account under parhasis. If a generating unit already is cormore than 3 years before the issuer reasor
graph (a)(2) of this section, the nonqualistructed or is under construction (the firsably expected (determined on the issue dat
fied amount for that earlier issue is multi-unit) and bonds are to be issued to finanad the bonds financing the property) that it
plied by a fraction, the numerator of whichan additional generating unit (the secondiould need to replace the property; and
is the adjusted issue price of the earliamit), all costs for any common facilities (i) The bonds that finance (and refi-
issue as of the issue date of the later issumgid or incurred before the earlier of thaance) the output facility have a weighted
and the denominator of which is the issussue date of bonds to finance the secoraerage maturity that is not greater than
price of the earlier issue. Pre-issuance aanit or the commencement of constructiod20 percent of the reasonably expectec
crued interest as defined in 81.148-1(b) isf the second unit are allocated to the firsgtconomic life of the facility.
disregarded for this purpose. unit. At the time that bonds are issued to fi- (c) Example The application of the pro-

(b) Definition of project—(1) General nance the second unit (or, if earlier, upomisions of this section is illustrated by the
rule. For purposes of paragraph (a)(2) afommencement of construction of thafollowing example
this sectionproject has the meaning pro- unit), any remaining costs of the common Example (i) Power Authority K, a political subdi-
vided in this paragraph. Facilities that aréacilities may be allocated between the firgfiSion: intends to issue a single issue of tax-exempt
functionally related and subordinate to and second units so that in the aggregag(%] ds at par with a stated principal amount and sale

) o ceeds of $500 million to finance the acquisition of
project are treated as part of that same prthe allocation is reasonable. an electric generating facility. No portion of the facil-
ject. Facilities having different purposes or (4) Transmission In the case of trans- ity will be used for a private business use, except that
serving different customer bases are not omission facilities project means function- L. an investor-owned utility, will purchase 10 percent
dinarily part of the same project. For exally related or contiguous property. Sepaf the output of the facility under a take contract and

. . . ill pay 10 percent of the debt service on the bonds.
ample, the foIIO\_/vmg are generally not partate transmlss_lon _faC|I|t|es are r_10t part o\fhe nonqualified amount with respect to the bonds is
of the same project— the same project if one facility is reasongso million.

(i) Generation and transmission facili-ably expected, on the issue date of each (i) The maximum amount of tax-exempt bonds
ties; issue that finances the facilities, to b éhat may be issued for the acquisition of an interest in



the facility in paragraph (i) of thixampleis $465 (a) through (e) [Reserved]. For further (2)(i) The weighted average maturity of

][“"','I‘?” (rt]hat_ is, $450 m'”"’””for the ZO pZrcemd"fltheguidance see §1.141-15. the refunding bonds is longer than—

naocr:gﬁ ;"ﬁéc'jsa?:gjr?r;eﬁg mmi and usedPlis & (1) Effective dates for certain regulations (A) The weighted average maturity of
Par. 5. Section 1.141-15 is amended B lating to output facilities—(1) General the refunded bonds; or

revising paragraphs (c), (d) and (e) to red le. Except as otherwise provided in this (B) In the case of a short-term obliga-

as follows: section, §81.141-7T and 1.141-8T apply tgon that the issuer reasonably expects t
bonds sold on or after January 19, 200%efund with a long-term financing (such
§1.141-15 Effective dates. that are subject to section 1301 of the Taxs a bond anticipation note), 120 percen

Reform Act of 1986 (100 Stat. 2602). of the weighted average reasonably ex

_ _ (2) Transition rule for requirements con-pected economic life of the facilities fi-
(¢) Refunding bondsSections 1.141-1 tracts. For bonds otherwise subject thanced: or

through 1.141-6(a), 1.141-9 througtg§1.141-7T and 1.141-8T, (ji) A principal purpose for the issuance
1.141-14, 1.145-1 through 1.145-281.141-7T(c)(4) applies to output contractsf the refunding bonds is to make one ol
1.150-1(a)(3) and the definition of bondentered into on or after February 23, 1998nore new conduit loans.
documents contained in §1.150-1(b) do n@n output contract is treated as entered into 1y permissive retroactive application
apply to any bonds issued on or after Maygn or after that date if its term is extendedzycept as provided in §1.141-15(d) or (e)
16, 1997, to refund a bond to which thosghe parties to the contract change, or othgf paragraph (i) of this section, §§1.141—1
sections do not apply unless— material terms are amended on or after thf’ﬁrough 1.141-6 1_141_7% through
(1) The refunding bonds are subject t@ate. For purposes of this paragraph 141-gT, 1_141_'9 through 1.141-14,
section 1301 of the Tax Reform Act of(f)(2)— 1.145-1 through 1.145-2, 1.150-1(a)(3)
1986 (100 Stat. 2602); and (i) The extension of the term of a conynd the definition of bond documents con-
(2)(i) The weighted average maturity oftract causes the contract to be treated as @gmed in §1.150-1(b) may be applied in
the refunding bonds is longer than— tered into on the first day of the additionalyhole, but not in part to—
(A) The weighted average maturity ofterm; (1) Outstanding bonds that are sold be

the refunded bonds; or (ii) The exercise by a party of a legallyfore january 19, 2001, and subject to sec
(B) In the case of a short-term obligatiorenforceable right that was provided under g, 141 or

th_art] theI: issuer re?sonqbly expehcts to r:fugtntract befpre February 23, _1998, on terms (2) Refunding bonds sold on or after Jan
wit 1 a ong-term inancing (such as a bonthat were _f|xed and determinable befor%ary 19, 2001, that are subject to sectiol
anticipation note), 120 percent of thesuch date, is not treated as an amendment,of;
weighted average reasonably expected edhe contract. For example, the exercise by a ..
norplc Ilfe.of Fhe facilities flnanced.; or purchaser_ after February 23, 1998, of a relations pertaining to output contracts
(i) A principal purpose for the issuancenewal option that was provided under a CONs e i
) . . ) ection 1.141-7T(f)(4) and (5) may be ap-
of the refunding bonds is to make one dract before that date, on terms identical t lied to any bonds
more new conduit loans. the original contract, is not treated as a o .
o o . Par. 7. Section 1.142(f)(4)-1 is added tc
(d) Permissive application of regula- amendment of the contract; and read as follows:
tions Except as provided in paragraph (e) (iii) An amendment that reduces the term '
of this section, §§1.141-1 throughofa contract, or the amount of requirementsy 142(f)(4)-1 Manner of making election
1.141-6(a), 1.141-9 through 1.141-14covered by a contract, is not, in and of itg terminate tax-exempt bond financing.
1.145-1 through 1.145-2, 1.150-1(a)(33elf, material.
and the definition of bond documents con- (3) Elective application of 1998 tempo- (&) Overview Section 142(f)(4) permits
tained in 81.150-1(b) may be applied imary regulations For an issue sold on ora person engaged in the local furnishing o
whole, but not in part, to actions taken beafter January 19, 2001, and before Februagjectric energy or gas (a local furnisher)
fore February 23, 1998, with respect to— 15, 2001, an issuer may apply the provithat uses facilities financed with exempt fa-
(1) Bonds that are outstanding on Mayions of §§1.141-7T and 1.141-8T in effectility bonds under section 142(a)(8) and
16, 1997, and subject to section 141; or  prior to January 19, 2001 (26 CFR part Ithat expands its service area in a manner ir
(2) Refunding bonds issued on or aftefevised April 1, 2000) in whole, but not inconsistent with the requirements of section:
May 16, 1997, that are subject to sectiopart, in lieu of applying §81.141-7T andl142(a)(8) and (f) to make an election to en
141. 1.141-8T. sure that those bonds will continue to be
(e) Permissive application of certain sec- (9) Refunding bonds in generaExcept treated as exempt facility bonds. The elec
tions The following sections may each bés otherwise provided in paragraph (h) dion must meet the requirements of para
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(i) Permissive application of certain reg-

applied to any bonds— (i) of this section, §81.141-7T andgraphs (b) and (c) of this section.
(1) Section 1.141-3(b)(4): 1.141-8T do not apply to any bonds sold (b) Time for making electieA-(1) In
(2) Section 1.141-3(b)(6); and on or after January 19, 2001, to refund general An election under section
(3) Section 1.141-12. bond to which 8§81.141-7T and 1.141-8T42(f)(4)(B) must be filed with the Internal
Par. 6. Section 1.141-15T is revised t§° ot apply unless— Revenue Service on or before 90 days afte
read as follows: (1) The refunding bonds are subject tthe date of the service area expansion th:

section 1301 of the Tax Reform Act ofcauses bonds to cease to meet the requir
81.141-15T Effective dates (temporary). 1986 (100 Stat. 2602); and ments of sections 142(a)(8) and (f).



(2) Date of service area expansidror a local furnisher files an election within the (2) Section 1.142(f)(4)-1; and
the purposes of this section, the date of thgeriod specified in paragraph (b) of this (3) Section 1.142-2(c)(2).
service area expansion is the first date aection, section 150(b) does not apply to (b) Effective dates This section applies
which the local furnisher is authorized tdonds identified in the election during ando notices and elections filed on or after
collect revenue for the provision of servicafter that period. January 19, 2001.
in the expanded area. (e) Effect of failure to meet agreements

(c) Manner of making electionAn elec- If a local furnisher fails to meet any of the31-150-5T [Removed]
tion under section 142(f)(4)(B) must beconditions stated in an election pursuant to p5 10 Section 1.150-5T is removed.
captioned “ELECTION TO TERMINATE paragraph (c)(6) of this section, the election
TAX-EXEMPT BOND FINANCING”, isinvalid. PART 602—OMB CONTROL
must be signed under penalties of perjury (f) Corresponding provisions of the In-NUMBERS UNDER THE PAPERWORK
by a person who has authority to sign oternal Revenue Code of 1954ection REDUCTION ACT
behalf of the local furnisher, and must con103(b)(4)(E) of the Internal Revenue Code

tain the following information— of 1954 set forth corresponding require- P& 11. The authority for part 602 con-
(1) The name of the local furnisher:  ments for the exclusion from gross incomdnues to read as follows:
(2) The tax identification number of theof the interest on bonds issued for facilities Authority: 26 U.S.C. 7805. ,
local furnisher; for the local furnishing of electric energy or Par 12 . In 8602.101, paragraph (b) is
(3) The complete address of the locagas. For the purposes of this section arfgmended by adding an entry in numerical
furnisher; reference to sections 142(a)(8) and (f) gfrder to the table to read as follows:
_ (4) The date of the service area exparhe Internal Revenue Code of 1986 i_n§602_101 OMB Control numbers.
sion; cludes a reference to the corresponding
(5) Identification of each bond issue subportion of section 103(b)(4)(E) of the Inter-* * * * *
ject to the election, including the completenal Revenue Code of 1954. (b) ***
name of each issue, the tax identification (g) Effective dates This section applies
number of each issuer, the report number &6 elections made on or after January 19, Robert E. Wenzel,
the information return filed under sectior2001. Deputy Commissioner
149(e) for each issue, the issue date of each of Internal Revenue.

issue, the CUSIP number (if any) of the1.142(f)(4)-1T [Removed]

bond with the latest maturity of each issue, Approved January 10, 2001.

the issue price of each issue, the adjustedpar('j 8. Section 1.142(f)(4)-1T is re- Jonathan Talisman,
issue price of each issue as of the date BI°Ved- _ _ Assistant Secretary of the Treasury
the election, the earliest date on which the P& 9. Section 1.150-5 is added to read

bonds of each issue may be redeemed, a5 follows: (Filed by the Office of the Federal Register on January

17, 2001, 8:45 a.m., and published in the issue of the

the principal amount of bonds of each ISSUgY 1505 Filing notices and elections. Federal Register for January 18, 2001, 66 F.R. 4661)

to be redeemed on the earliest redemption

date; (a) In general Notices and elections
(6) A statement that the local furnisheunder the following sections must be filed

making the election agrees to the condwith the Internal Revenue ServicEl11

tions stated in section 142(f)(4)(B); and  Constitution Avenue, NW, Attention:
(7) A statement that each issuer of th& GE:TEB:O, Washington, DC 20224 or

bonds subject to the election has receivesiich other place designated by publication

written notice of the election. of a notice in the Internal Revenue Bul-
(d) Effect on section 150(bExcept as letin—

provided in paragraph (e) of this section, if (1) Section 1.141-12(d)(3);

CFR part or section where Current OMB

identified and described control No.
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