Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- with the universal availability require-

and Notice of Public Hearing TACT: Concerning the regulations, Rments described below.
Lisa Mojiri-Azad or John T. Ricotta at o o
Catch-Up Contributions for (202) 622-6060 (not a toll-free number)”- Eligibility for Catch-up Contributions
Individuals Age 50 or Over concerning submissions and the hearing, jnder these proposed regulations, a
and/or to be placed on the building acCesSyrticipant is a catch-up eligible partici-
REG-142499-01 list to attend the hearing, Donna Pomdexﬁant’ and thus is permitted to make catch-
ter (202) 622-7180 (not a toll-free num

“up contributions, if the participant is oth-
erwise eligible to make elective deferrals
under the plan and is age 50 or older. For
purposes of this rule, a participant who is
Background projected to attain age 50 before the enc
SUMMARY: This document contains ) _ of a calendar year is deemed to be age 5
proposed regulations that would provid This document contains proposed reglss of January 1 of that year. The effect of
guidance concerning the requirements fj?t'ons under section 414(v) of the Interyjs ryle is that all participants who wil
retirement plans providing catch-up conP@ Revenue Code of 1986 (Code). Segqtain age 50 during a calendar year are
tributions to individuals age 50 or olderio" 414(v) was added by section 631 Ofeated the same beginning January 1 o
pursuant to the provisions of sectiorn® Economic Growth and Tax Reliefihat year, without regard to whether the
414(v). These proposed reguIationEeco_nC'“at'on Act of 2001 (EGTRRA)ﬁarticipant survives to his or her 80
would affect section 401(k) plans, sectior) uPlic Law 107-16), enacted on June hrthday or terminates employment dur-
408(p) SIMPLE IRA plans, section 2001. Under section 414(v), an individing the year and without regard to the em-
408(k) simplified employee pensionsUal @ge 50 or over is permitted to makgjoyer's choice of plan year.

section 403(b) tax-sheltered annuity congdditional elective deferrals (up to a dol- A catch-up eligible participant can
tracts, and section 457 eligible govern®" limit provided in that section) under amake catch-up contributions under a sec-
mental plans, and would affect particiP/an that otherwise permits elective defefion 401(k) plan, a SIMPLE IRA plan as
pants eligible to make elective deferral§2!S If certain requirements providétyefined in section 408(p), a simplified
under these plans or contracts. This docynder that section are satisfied. Sectiogmployee pension as defined in section
ment also contains a notice of public heaft14(v) also provides that a plan will noyog k) (SEP), a plan or contract that satis-

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemak-SUPPLEMENTARY INFORMATION:
ing and notice of public hearing.

ber).

ing on these proposed regulations. violate any provision of the Code by perfies the requirements of section 403(b), or

mitting these additional elective deferrals, section 457 eligible governmental plan,
DATES: Written and electronlc commentsto be made. as long as the participant can otherwise
and requests to speak (with outlines Ofx \anation of Provisions make elective deferrals under the plan or
oral comments) at a public hearing sched=xP contract. For this purpose, elective defer-
uled go[) F‘?bruary gi 228822 must be re- . proposed regulations would imfals include not only elective deferrals de-
celved by January 34, ' plement new section 414(v) by providingined in section 402(g)(3), but also any

ADDRESSES: Send submissions tothat an employer plan is not treated as vEONtribution to a section 457 eligible gov-
CC:IT&A:RU (REG-142499-01), room olating any provision of the Code solelyernmental plan.

5226, Internal R_evenu_e Service_, PO$:ecause_ t_he plan perm_its a <_:atch-up eligg_ Determination of Catch-up

7604, Ben Franklin Station, Washingtonble participant (as defined in these prog b ution

DC 20044. Submissions may be hand dgosed regulations) to make catch-up con-

livered Monday through Friday betweertributions. Catch-up contributions In describing section 631 of EGTRRA,
the hours of 8 a.m. and 5 p.m. togenerally are elective deferrals made by #he Conference report states that “the oth-
CC:IT&A:RU (REG-142499-01), catch-up eligible participant that excee@rwise applicable dollar limit on elective
Courier’s Desk, Internal Revenue Seran otherwise applicable limit and that areleferrals under a section 401(k) plan, sec-
vice, 1111 Constitution Avenue, NW, treated as catch-up contributions undeion 403(b) annuity, SEP, or SIMPLE, or
Washington, DC. Alternatively, taxpayerghe plan, but only to the extent they do nadeferrals under a section 457 plan is in-
may submit comments electronically vieexceed the maximum amount of catch-upreased for individuals who have attained
the Internet by selecting the “Tax Regstontributions permitted for the taxableage 50 by the end of the year.” Conf.
option on the IRS Home Page, or by subyear. An employer is not required to proRep. No. 107-84, at 236 (2001). The leg-
mitting comments directly to the IRS In-vide for catch-up contributions in any ofislative history to section 631 of
ternet site ahttp://www.irs.gov/tax_ its plans, even if the plans provide foEGTRRA indicates that the intent of Con-
regs/reglist.html. The public hearing will elective deferrals. If, however, any playress in enacting section 414(v) was to
be held in the IRS Auditorium (7th Floor),of an employer provides for catch-up conallow a catch-up eligible participant to
Internal Revenue Buildingl111 Consti- tributions, all plans of the employer thaimake additional elective deferrals over
tution Avenue, NW, Washington, DC. provide elective deferrals must complyand above any otherwise applicable limit,



up to the catch-up contribution limit forin the plan by a highly compensated enpercent of compensation for the seconc
the taxable year. The proposed regulgloyee after the application of sectiorhalf of the year, the applicable limit will
tions would provide that elective deferralgtl01(k)(8)(C) (without regard to sectionbe 9 percent of each employee’s plan yea
made by a catch-up eligible participané14(v)). For example, if after ADP test-compensation.
are treated as catch-up contributions ihg, elective deferrals by highly compen- Under the proposed regulations, elec:
they exceed any otherwise applicableated employees in excess of $8,00flve deferrals in excess of an applicable
limit, to the extent they do not exceed th&vould be required to be distributed ofimit would be treated as catch-up contri-
maximum dollar amount of catch-up contecharacterized as employee contributiortsutions only to the extent that such elec:
tributions permitted under section 414(v)under the statutory correction set forthive deferrals do not exceed the catch-uf
However, the regulations would not re-under section 401(k)(8)(C), then the ADRontribution limit for the taxable year re-
quire that a participant have made electiviamit is $8,000. Similar rules apply in theduced by elective deferrals previously
deferrals in excess of an otherwise applicase of a SEP. treated as catch-up contributions for the
able limit in order to be a catch-up eligi- The amount of elective deferrals in extaxable year. The catch-up contribution
ble participant. A plan providing for cess of an applicable limit is generally delimit for a taxable year is generally the ap-
$1,000 of catch-up contributions in 2002ermined as of the end of a plan year bglicable dollar catch-up limit for such tax-
could allow a participant who is over ageeomparing the total elective deferrals foable year, except that an elective deferrs
50 to make elective deferrals in arthe plan year with the applicable limit forwill not be treated as a catch-up contribu-
amount projected to exceed the otherwighe plan year. For example, if a plan limtion to the extent that the elective deferral
applicable limit by $1,000 at any timeits elective deferrals to 10% of compensawvhen added to all other elective deferrals
during 2002. tion, then whether the participant hagor the taxable year under all plans of the
Under the proposed regulations, catclelective deferrals in excess of 10% oémployer, exceeds the participant’s com:
up contributions would be determined bycompensation is determined at the end glensation (determined in accordance witt
reference to three types of limits: statuthe plan year. Similarly, elective deferralsection 415(c)(3)).
tory limits, employer-provided limits, andin excess of the ADP limit are determined These proposed regulations would in-
the actual deferral percentage (ADPas of the end of the plan year. For a limiglude a timing rule for purposes of deter-
limit. A statutory limit is a limit con- that is determined on the basis of a yeanining when elective deferrals in excess
tained in the Code on elective deferrals asther than a plan year (such as the caleaf an applicable limit are treated as catch:
annual additions permitted to be madedar year limit on elective deferrals undeup contributions. This rule is necessary
under the plan or contract (without regardection 401(a)(30)), the determination obecause the maximum amount of catch
to section 414(v)). Statutory limits in-whether elective deferrals are in excess aofp contributions is based on a partici-
clude the requirement under sectiotthe applicable limit is made on the basipant’s taxable year, but the determinatior
401(a)(30) that the plan limit all electiveof such other year. of whether an elective deferral is in ex-
deferrals within a calendar year under the If a plan provides for separate emeess of an applicable limit is determined
plan and other plans (or contracts) mairployer-provided limits on separate poron the basis of a taxable year, plan yeal
tained by members of a controlled groupions of compensation during the plaror limitation year, depending on the un-
to the amount permitted under sectiogear, the determination of the amount oflerlying limit. Under the proposed regu-
402(9). elective deferrals in excess of the emlations, whether these elective deferrals ir
An employer-provided limit is a limit ployer-provided limit is still made on anexcess of an applicable limit can be
on the elective deferrals an employee caamnual basis, with the applicable limit fortreated as catch-up contributions would
make under the plan (without regard tdéhe year equal to the sum of the dollabe determined as of the last day of the rel
section 414(v)) that is contained in thdimits that apply to the separate portiongvant year, except that if the limit is deter-
terms of the plan, but that is not a statwef compensation. This situation maymined on a taxable or calendar year basis
tory limit. For example, a limit on elec-occur, for example, when the plan sets then whether elective deferrals in exces:
tive deferrals of highly compensatedieferral percentage limit for each payrolbf the limit can be treated as catch-up
employees to 10% of pay is an employeiperiod. contributions would be determined at the
provided limit. The condition that an em- If the plan limits elective deferrals fortime they are deferred. This timing rule is
ployer-provided limit be contained in theseparate portions of the plan year, themost significant for a plan with a plan
terms of the plan is intended to corresolely for purposes of determining theyear that is not the calendar year. For ex
spond with the requirements of 81.401—-aAmount that is in excess of an employeample, in a plan with a plan year ending
that a qualified plan have a definite writprovided limit, the plan may provide, ason June 30, 2005, elective deferrals in ex
ten program and provide for a definitean alternative rule, that the applicableess of the employer-provided limit or the
predetermined formula for allocating condimit for the plan year is the product of theADP limit for the plan year ending June
tributions made to the plan. employee’s plan year compensation an80, 2005, would be treated as catch-uy
For a section 401(k) plan that wouldthe time-weighted average of the deferralontributions as of the last day of the plar
fail the ADP test of section 401(k)(3) if it percentage limits. For example, if a plalyear, up to the catch-up contribution limit
did not correct under section 401(k)(8)using this time-weighted average limit§for 2005. Any amounts deferred after
the ADP limit is the highest dollar amountdeferrals to 8 percent of compensatiodune 30, 2005, that are in excess of th
of elective deferrals that may be retaineduring the first half of the year and 10section 401(a)(30) limit for the 2005 cal-



endar year would also be treated as catctore, if the plan does not provide forgroup that provide for elective deferrals,
up contributions at the time they are dematching contributions on catch-up conincluding plans not subject to section
ferred, up to the catch-up contributiortributions, any matching contributions re-401(a)(4), must provide catch-up eligible
limit for 2005 reduced by elective deferdated to excess contributions treated gzarticipants with the same effective op-
rals treated as catch-up contributions as ohtch-up contributions can be forfeitedportunity to make catch-up contributions.
June 30, 2005. The approach under the proposed reguld@his universal availability requirement
tions would exclude those catch-up conapplies solely with respect to catch-up eli-
tributions that can be identified beforegible participants. Because the definition
If an elective deferral is treated as LADP testing, and allow the plan to treabf catch-up eligible participants requires
catch-up contribution, it is not subject teelective deferrals as catch-up contributhat the participant be eligible to make
otherwise applicable limits under the plarions for those participants who would beelective deferrals under a plan without re-
and the plan will not be treated as failingimited under the plan (because the plagard to section 414(v), the universal
otherwise applicable nondiscriminatiorotherwise would be required to distributeavailability requirement will not require
requirements because of the making ¢fome of their elective deferrals), whileplans that do not otherwise provide for
catch-up contributions. The proposedninimizing changes to current plan adelective deferrals to provide for catch-up
regulations would provide guidance orministration. contributions.
how catch-up contributions under the plan Catch-up contributions with respect to In order to provide catch-up eligible
are taken into account for purposes dhe current plan year are not taken into aparticipants with an effective opportunity
these various requirements under theount for purposes of section 416 oto make catch-up contributions, the plan
Code. Under the proposed regulation€10(b). However, catch-up contributionsvould have to permit each catch-up eligi-
catch-up contributions would not be takefnade to the plan in prior years are takeble participant to make sufficient elective
into account in applying the limits of secinto account in determining whether aleferrals during the year so that the par-
tion 401(a)(30), 401(k)(11), 402(h),plan is top-heavy under section 416, anticipant has the opportunity to make elec-
402A(c)(2), 403(b), 404(h), 408(k),for purposes of average benefit percentive deferrals up to the otherwise applica-
408(p), 415, or 457 to other contributionge testing to the extent prior years’ corble limit plus the catch-up contribution
or benefits under the plan offering catchtributions are taken into accounte(, if limit. An effective opportunity could be
up contributions or under any other placcrued to date calculations are used). provided in several different ways. For
of the employer. Aplan does not fail the requirements oexample, a plan that limits elective defer-
For purposes of ADP testing, the prosection 401(a)(4) merely because it pefals on a payroll-by-payroll basis might
posed regulations would provide that angnits only catch-up eligible participants toalso provide participants with an effective
elective deferral for the plan year that ignake catch-up contributions. Similarly, ifopportunity to make catch-up contribu-
treated as a catch-up contribution becaugeplan applies a single matching formulgons that is administered on a payroll-by-
it is in excess of a statutory limit or anto elective deferrals whether or not theyayroll basis i(e., by allowing catch-up
employer-provided limit is disregardedare catch-up contributions, the matchingligible participants to increase their de-
for purposes of calculating the particiformula as applied to catch-up eligibleferrals above the otherwise applicable
pant’s actual deferral ratid.., catch-up participants is not treated as a separafignit by a pro-rataportion of the catch-up
contributions are subtracted from the paenefit, right, or feature under|imitfor the year). However, as discussed
ticipant's elective deferrals for the planS81.401(a)(4)—4 from the matching for-ahove, whether these elective deferrals
year prior to determining the participantgnula as applied to the other participantgre treated as catch-up contributions
actual deferral ratio). This subtraction apffowever, the matching contributionsyould not be determined until the end of
plies without regard to whether the catchunder the matching formula must satisfyne year.
up eligible participant is a highly com-the actual contribution percentage test o plan would not fail the universal
pensated employee or a nonhighlyinder section 401(m)(2) taking into acayailability requirement solely because an
compensated employee. If, after runningount all matching contributions, includ-employer-provided limit did not apply to
the ADP test, a plan needs to take corre?g matching contributions on catch-upg|| employees or different employer-pro-
tive action under section 401(k)(8), thecontributions. vided limits apply to different groups of
plan must determine the amount of e]ecb Universal Availability employee;. As un<_jer current law, a plan
tive deferrals that are catch-up contribu- could provide for different employer-pro-
tions because they are in excess of the Under the proposed regulations, a plavided limits for different groups of em-
ADP limit. The elective deferrals that arethat offers catch-up contributions wouldployees, as long as each limit satisfies the
treated as catch-up contributions must bgatisfy the requirements of sectiomondiscriminatory availability require-
retained by the plan. The plan would no#401(a)(4) only if all catch-up eligible par-ments of §1.401(a)(4)-4 for benefits,
be treated as failing section 401(k)(8) byicipants are provided with the effectiverights, and features. Thus, for example, a
reason of this retention of catch-up contriepportunity to make the same dollaplan could provide for an employer-pro-
butions. Excess contributions treated amount of catch-up contributions. Therevided limit that applies to highly compen-
catch-up contributions would neverthefore, if an employer provides for catch-upsated employees, even though no em:
less be treated as excess contributions foontributions under a section 401(k) planployer-provided limit applies to
purposes of section 411(a)(3)(G). Thereall other employer plans in the controllechonhighly compensated employees.

C. Treatment of Catch-up Contributions



However, a plan is not permitted to pro- In calculating the actual deferral ratioelective deferrals in excess of the limit
vide lower employer-provided limits for (ADR) (as defined in §1.401(k)-1(g)) forwere made. The plan under which the
catch-up eligible participants. a highly compensated employee who paelective deferrals in excess of the limit

The proposed regulations would proticipates in more than one section 401(kiere made may be determined in any
vide several exceptions to this universgblan of the employer during the year, almanner that is not inconsistent with the
availability requirement. First, the pro-section 401(k) plans are treated as ormaanner in which such amounts were actu
posed regulations would provide for coorsection 401(k) plan. Consistent with thisally deferred under the plans. For exam:
dination between catch-up contributionspproach, if a highly compensated emple, if a catch-up eligible participant par-
under section 414(v) and the provisions gfloyee participates in more than one seticipates in a section 401(k) plan only
section 457(b)(3) in accordance with seaion 401(k) plan of an employer, in deterduring the first 6 months of the year and
tion 414(v)(6)(C). The proposed regulamining the elective deferrals in excess afluring the second 6 months of the year
tions would also provide transition rulesan employer-provided limit, the proposedvhile participating in a section 403(b)
for collectively bargained employees andegulations would take into account theontract, the participant’s contributions
newly-acquired plans. elective deferrals and employer-providedeach and exceed the section 401(a)(3C
limits under all section 401(k) plans inlimit for the year, then all elective defer-
which the employee participates. In suchals in excess of the section 401(a)(30;

As discussed in Section B above, th@ case, the proposed regulations woulimit for the year could be treated as made
intent of section 414(v) is to permit aProvide that in determining whether ario the section 403(b) contract.

catch-up eligible participant to make elecEmployee’s elective deferrals exceed i B
tive deferrals in an amount equal to th€mployer-provided limit, the applicablzﬁoﬁtﬁ%ﬁiﬁ!w of Catch-up
catch-up contribution limit for the year inlimit for the plan year is the sum of the
addition to the amount of elective deferdollar amounts of the limits under the sep- Catch-up contributions are generally
rals that the participant would otherwiséirate plans and the employee’s electivigot treated as exceeding the applicabls
have been allowed to defer under the plaieferrals under all these plans are congiollar amount of section 402(g)(1). The
or plans in which the catch-up eligiblebined to determine if that aggregate enproposed regulations would also provide
participant participated. Many of theployer-provided limit is exceeded. that a catch-up eligible participant who
statutory limits that would otherwise limit When the elective deferrals in excess Qfarticipates in multiple plans may treat an
the participant's elective deferrals are ap? statutory or employer-provided limite|ective deferral as a catch-up contribu-
plied on an aggregated basis, for exampl#/ould be determined based on more thajbn (up to the maximum amount of catch-
across all plans within a controlled groupone plan, the aggregate amount of ele¢p contributions permitted for the taxable
Accordingly, the proposed regulationdive deferrals in excess of that limit madgear) because it exceeds the catch-up el
would provide that, for purposes of deterunder all section 401(k) plans of the emgible participant’s section 402(g) limit for
mining whether elective deferrals are irPloyer in which a catch-up eligible partic-the taxable year. This rule would allow a
excess of a statutory limit, all elective deipant who is a highly compensated emeatch-up eligible participant who partici-
ferrals in excess of the statutory limit argloyee participates would be treated agates in plans of two or more employers
aggregated in the same manner as the wglective deferrals in excess of an applicaan exclusion from gross income for elec-
derlying limit and the aggregate amounble limit under each of those sectionjve deferrals that exceed the sectior
of elective deferrals treated as catch-uf01(k) plans. In the case of a highly com402(g) limit, even though the elective de-
contributions because they exceed theensated employee, all elective deferrakerrals do not exceed an applicable limit
statutory limit must not exceed the applicthat exceed a statutory or employer-profor either employer’s plan. The treatment
able dollar catch-up limit. vided limit and are treated as catch-upy an individual of such elective deferrals
For example, compliance with sectiorcontributions under the section 401(khs catch-up contributions will not have
401(a)(30) is determined based on ele@!ans of the employer in which the catchany impact on either employer’s plan.
tive deferrals under all section 401(kup eligible participant participates areThis treatment is parallel to the treatment
plans and all section 403(b) contractsubtracted from the participant’s electiveof excess deferrals for an individual under
sponsored by the employer. Therefore, afleferrals for purposes of determining thege 50 who exceeds the section 402(g
section 401(k) plans and section 403(participant’'s ADR. However, if any of limit in the plans of two unrelated em-
contracts in the controlled group of thehe section 401(k) plans corrects througployers. Accordingly, the proposed regu-
employer would be aggregated for purdistribution of excess contributions undefations would not provide for the ADP test
poses of determining the total amount a$ection 401(k)(8) in order to comply withto be rerun to disregard elective deferrals
elective deferrals in excess of the sectiogection 401(k)(3), only the catch-up conthat an individual treats as catch-up con:
401(a)(30) limit. The amount of electivetributions made under that plan are petributions because they exceed the sectio
deferrals treated as catch-up contribution®itted to be subtracted from elective de402(g) limit. However, the total amount
by reason of exceeding the sectiofferrals for purposes of this correction.  of elective deferrals in excess of the ap:
401(a)(30) limit under the aggregated When the elective deferrals in excess gflicable dollar limit in section
plans or contracts must not exceed the statutory or employer-provided limit are402(g)(1)(B) that are not includible in in-
dollar amount of the catch-up limit for thedetermined on an aggregated basis, édbme because they are treated as catch-1
taxable year. must be determined under which plan theontributions cannot exceed that limit by

E. Participants in Multiple Plans



more than the catch-up contribution limitNW. In addition, all visitors must present414(v) and this section. With respect to
for the taxable year. photo identification to enter the building.an applicable employer plan, catch-up
Because of access restrictions, visitorsontributions are elective deferrals made
will not be admitted beyond the immedi-by a catch-up eligible participant that ex-

The regulations are proposed to appl te entrance area more than_15 minL_Jted any of the applicable Iimits set forth
to contributions in taxable years begin® efore the _hearlng starts. For informatioin paragraph (b) of this s_ectlon and that
ning on or after January 1, 2002. Taxpay'ib_ou_t having your name placed on _thare treated under the gpp_hcable employel
ers may rely on these proposed regulz?—“'ld'ng access list to attend the hearingglan as catch-up contributions, but only to
tions for guidance pending the issuance GE€ the “FOR FURTHER INFORMA- the extent they do not exceed the catch-uy

final regulations. If, and to the extent fu-TION CONTACT" section of this pream- contribution limit described in paragraph

ture guidance is more restrictive than thB'€: (c) of this section (determined in accor-
guidance in these proposed regulations, The rules of _26 CFR 601.601(a)(3)dance w!th tr_\e spec!al rules f(_)r employers
the future guidance will be applied with-2pply to the heanr_1g. that malntalr_l multiple appllcablg em-
out retroactive effect. Persons who Wl_sh to present qral c_oms_loye_r plans_ in paragraph (f) _of_ t_hls sec-
ments at the hearing must submit writtetion, if applicable). The definitions in
Special Analyses comments and an outline of the topics tparagraphs (a)(2) through (5) of this sec-
. ) . be discussed and the time to be devotedtion apply for purposes of this section.
It has been determined that this noticg, o topic (signed original and eight (8) (2) Applicable employer plan The
of proposed rulemaking is not a signifi-oies) by January 31, 2002. term applicable employer plan means a
cant regulatory action as defined in EXec- a period of 10 minutes will be allotted section 401(k) plan, a SIMPLE IRA plan
utive Order 12866. Therefore a regulag, gach person for making comments.  as defined in section 408(p), a simplified
tory assessment is not required. 1t also Ap agenda showing the scheduling oémployee pension plan as defined in sec:
has been determined that section 553(R\e speakers will be prepared after thion 408(k) (SEP), a plan or contract that
of the Administrative Procedure Act (Syeadline for receiving outlines hassatisfies the requirements of section
U.S.C. chapter 5) does not apply 0 thesg,sseq. Copies of the agenda will ba03(b), or a section 457 eligible govern-

regulations, and because these regulatioggajjaple free of charge at the hearing. mental plan.
do not impose a collection of information (3) Elective deferral The term elective
on small entities, the Regulatory Flexibil-Drafting Information deferral means an elective deferral within

ggp@c.:t é’irgﬁiﬁ&ocgei?i:)er: ?Egog?f?ifntﬁ; The principal authors of these regulathetmbea;n'”gt of sec'il_on jgs(gl)'(st))lor any
Code, these proposed regulations will bEOns are R. Lisa Mojiri-Azad and John Tcontribu I(I)nl 0 a section eligible gov-
submitted to the Chief Counsel for Advo-Ricotta of the Office of the Division emmenta Ean. licibl - -
cacy of the Small Business AdministraCoUnsel/Associate Chief Counsel (Tax (4) Catch-up eligible participart-(i)

tion for comment on its impact on smalfEXemMpt and Government Entities). Howeneral rule The term catch-up eligible

Proposed Effective Date

buSIness. ever, other personnel from the IRS anfa'ticipant means an employee who—
Treasury participated in their develop- (A) IS eligible to make elective defer-

Comments and Public Hearing ment. rals during the plan year under an applica-

x % % * * ble employer plan (without regard to sec-
Before these proposed regulations are tion 414(v) or this section); and

adopted as final regulations, considera?roposed Amendments to the (B) Is age 50 or older.

tion will be given to any electronic or Regulations (ii) Projection of age 50For purposes

written comments (preferably a signed . ) of paragraph (a)(4)(i)(B) of this section, a

original and eight (8) copies) that are sub- Accordingly, 26 CFR part 1 is pro- paricinant who is projected to attain age

mitted timely to the IRS. In addition toP0Sed o be amended as follows: 50 before the end of a calendar year is

the other requests for comments set forth PART 1—INCOME TAXE_S . deemed to be age 50 as of January 1 o
in this document, the IRS and Treasury Paragraph 1. The authority citation fog,cp, year.

also request comments on the clarity dfat 1 continues to read in part as follows: 5y’ other definitions (i) The terms
the proposed rule and how it may be made Authority: 26 U.S.C. 7805 * * * employer, employee, section 401(k) plan,
easier to understand. All comments will Par 2. Section 1.414(v)-1 is added tgng highly compensated employee have

be available for public inspection and®ad as follows: the meanings provided in §1.410(b)-9.
copying. §1.414(v)—1 Catch-up contributions. (i) The term section 457 eligible gov-
A public hearing has been schedule ernmental plan means an eligible deferred

for February 21, 2002, at 10 a.m. in the (a) Catch-up contributions-(1) Gen- compensation plan described in section
IRS Auditorium (7th Floor), Internal Rev- eral rule. An applicable employer plan457(b) that is established and maintained
enue Building,1111 Constitution Avenue shall not be treated as failing to meet anlgy an eligible employer described in sec-
NW, Washington, DC. Due to buildingrequirement of the Internal Revenue Codgon 457(e)(1)(A).

security procedures, visitors must enter @&olely because the plan permits a catch-up (b) Elective deferrals that exceed an
the 10" street entrance, located betweealigible participant to make catch-up conapplicable limit—(1) Applicable limits.
Constitution and Pennsylvania Avenuedributions in accordance with sectionAn applicable limit for purposes of deter-



mining catch-up contributions for a catchplan provision may occur, for exampleplan, other than an applicable employel

up eligible participant is any of the fol-when the plan sets a deferral percentagdan described in section 401(k)(11) or a

lowing: limit for each payroll period. If the plan SIMPLE IRA plan as defined in section
(i) Statutory limit. A statutory limitis a limits elective deferrals for separate por408(p), is determined under the following

limit on elective deferrals or annual additions of the plan year, then, solely for purtable:

tions permitted to be made (without reposes of determining the amount that is in

gard to section 414(v) and this sectiongxcess of an employer-provided limit, the For Taxable Years| Applicable Dollar

with respect to an employee for a yeaplan may provide, as an alternative rule,Beginning in Catch-up Limit
provided in section 401(a)(30), 402(h)that the applicable limit for the plan yea

403(b)(1)(E), 404(h), 408(K), 408(p), 415is the product of the employee’s plan year2002 $1,000

or 457, as applicable. compensation and the time-weighted ay-2003 $2,000

(i) Employer-provided limit An em- erage of the deferral percentage limits:
ployer-provided limit is any limit on the Thus, for example, if a plan that provides 200 $3,000
elective deferrals an employee is permitor use of a time-weighted average limits 2005 $4,000
ted to make (without regard to sectiorjeferrals to 8 percent of compensatioft
414(v) and this section) that is containeduring the first half of the plan year an 2006 $5,000
in the terms of the plan, but which is notlo percent of compensation for the sec- (i) SIMPLE plan The applicable dol-
required under the Internal Revenuend half of the plan year, the applicable,
Code. Thus, for example, a plan provitimit is 9 percent of each employee’s pla
sion that limits highly compensated emyear compensation.
Eg)nygie;sntsoa:(;jr?fiesrr;t:]ps;:slr;t;gre_g:olv?(‘;/;g (ii) Other year limit. In the case of an f04"in section 408(p) is determined
-0n ; _ Dyer-pi pp_llcable limit which is applied on the  qqr the following table:
limit that is an applicable limit with re- pasis of a year other than the plan year
22§Ct to the highly compensated emp'%ge.g, the calendar year limit on elective™ -~ ——°~ = Applicable Dollar

: eferrals under section 401(a)(30)), the L L

(iii) Actual deferral percentage (ADP)determination of whether elective defert cc9"Ng I Catch-up Limit
limit. In the case of a section 401(k) planals are in excess of the applicable limit is 2002 $ 500
that would fail the ADP test of sectionmade on the basis of such other year. 2003 $1.000
401(k)(3) if it did not correct under sec- (c) Catch-up contribution limit—(1) i
tion 401(k)(8), the ADP limit is the high- General rule Elective deferrals with re-| 2004 $1,500
est amount of elective deferrals that cagpect to a catch-up eligible participant i 2005 $2 000
be retained in the plan by a highly comexcess of an applicable limit under parg- '
pensated employee under the rules of segraph (b) of this section are treated 4s2006 $2,500
tion 401(k)(8)(C). In the case of a SERatch-up contributions under this sectio
with a salary reduction arrangemenas of a date within a taxable year only to (ii) Cost of living adjustmentsFor
(within the meaning of section 408(k)(6))the extent that such elective deferrals dgixable years after 2006, the applicable
that would fail the requirements of sectiomot exceed the catch-up contribution limigollar catch-up limit is the applicable dol-
408(k)(6)(A)(iii) if it did not correct in ac- described in this paragraph (c), reducegr catch-up limit for 2006 described in
cordance with section 408(k)(6)(C), theby elective deferrals previously treated aparagraph (c)(2)(i) or (ii) of this section
ADP limit is the highest amount of elec-catch-up contributions for the taxablgncreased at the same time and in the
tive deferrals that can be made by a highlyear, determined in accordance with par&ame manner as adjustments under se
compensated employee under the rules gfaph (c)(3) of this section. The catch-ugion 415(d), except that the base perioc
section 408(k)(6). contribution limit for a taxable year isshall be the calendar quarter beginning

(2) Contributions in excess of applica-generally the applicable dollar catch-uguly 1, 2005, and any increase that is not
ble limit—(i) Plan year limits Except as limit for such taxable year, as set forth ifmultiple of $500 shall be rounded to the
provided in paragraph (b)(2)(ii) of thisparagraph (c)(2) of this section. Hownext lower multiple of $500.
section, the amount of elective deferralsver, an elective deferral is not treated as (3) Timing rules For purposes of de-
in excess of an applicable limit is detera catch-up contribution to the extent thajermining the maximum amount of per-
mined as of the end of the plan year bthe elective deferral, when added to alhitted catch-up contributions for a catch-
comparing the total elective deferrals foother elective deferrals for the taxableip eligible participant during a taxable
the plan year with the applicable limit foryear under any applicable employer plagear, the determination of whether an
the plan year. In the case of a plan thaf the employer, exceeds the participant’slective deferral is a catch-up contribution
provides for separate employer-provide¢ompensation (determined in accordandg made as of the last day of the plan yea
limits on elective deferrals for separatavith section 415(c)(3)) for the taxable(or in the case of section 415, as of the
portions of plan compensation within theyear. last day of the limitation year), except
plan year, the applicable limit for the plan (2) Applicable dollar catch-up limit- that, with respect to elective deferrals in
year is the sum of the dollar amounts ofi) In general The applicable dollar excess of an applicable limit that is testec
the limits for the separate portions. Thigatch-up limit for an applicable employeron the basis of the taxable year or calen

r catch-up limit for an applicable em-
'?)oner plan described in section
401(k)(11) or a SIMPLE IRA plan as de-




dar year €.g, the section 401(a)(30) limit tion. In addition, a section 401(k) plan isable {.e., the catch-up eligible partici-
on elective deferrals), the determinatiomot treated as failing to satisfy sectiorpants) is not a group of employees that
of whether such elective deferrals ard01(k)(8) merely because elective defemould satisfy section 410(b) (without re-
treated as catch-up contributions is madls described in the preceding sentengard to §1.410(b)-5). In addition, a
at the time they are deferred. are not distributed or recharacterized asatch-up eligible participant is not treated
(d) Treatment of catch-up contribu-employee contributions. Similarly, a SERas having a right to a different rate of allo-
tions—(1) Contributions not taken into is not treated as failing to satisfy sectioration of matching contributions merely
account for certain limitsCatch-up 408(k)(6)(A)(iii) merely because catch-upbecause an otherwise nondiscriminatory
contributions shall not be taken into aceontributions are not treated as exceschedule of matching rates is applied to
count in applying the limits of sec-contributions with respect to a catch-uglective deferrals that include catch-up
tion 401(a)(30), 401(k)(11), 402(h),eligible participant under the rules of seceontributions. The rules in this paragraph
402A(c)(2), 403(b), 404(h), 408(k),tion 408(k)(6)(C). Notwithstanding the(d)(3) also apply for purposes of satisfy-
408(p), 415, or 457 to other contributiongact that elective deferrals described inng the requirements of section
or benefits under an applicable employeahis paragraph (d)(2)(iii) are not distrib-403(b)(12).
plan or any other plan of the employer. uted, such elective deferrals are still con- (e) Universal availability requir-
(2) Contributions not taken into ac- sidered to be excess contributions undement—(1) General rule An applicable
count for certain nondiscrimination section 401(k)(8), and accordingly,employer plan that offers catch-up contri-
tests—(i) Application of ADP test.Elec- matching contributions with respect tdoutions and that is otherwise subject to
tive deferrals that are treated as catch-tguch elective deferrals may be forfeitedection 401(a)(4) (including a plan that is
contributions with respect to a sectiorunder the rules of section 411(a)(3)(G). subject to section 401(a)(4) pursuant to
401(k) plan because they exceed a statu-(iv) Application for top-heavyCatch- section 403(b)(12)) will not satisfy the re-
tory or employer-provided limit describedup contributions with respect to the curquirements of section 401(a)(4) unless all
in paragraph (b)(2)(i) or (ii) of this sec-rent plan year are not taken into accourtatch-up eligible participants who partici-
tion, respectively, are subtracted from théor purposes of section 416. Thus, if th@ate under any applicable employer plan
catch-up eligible participant’s elective de-only contributions made for a plan yeamaintained by the employer are provided
ferrals for the plan year for purposes ofor key employees are catch-up contribuwith the effective opportunity to make the
determining the actual deferral ratictions, the applicable percentage undexame dollar amount of catch-up contribu-
(ADR) (as defined in 81.401(k)-1(qg)) of asection 416(c)(2) is 0%, and no top-heavtions. A plan does not fail to satisfy this
catch-up eligible participant. Similarly, minimum contribution under section 416effective opportunity requirement merely
elective deferrals that are treated as catcis-required for the year. However, catchbecause the plan allows participants to
up contributions with respect to a SEP badp contributions for prior years are takemlefer an amount equal to a specified per-
cause they exceed a statutory or eninto account for purposes of section 416entage of compensation for each payroll
ployer-provided limit described in Thus, catch-up contributions for priorperiod and for each payroll period permits
paragraph (b)(1)(i) or (ii) of this section,years are included in the account balancesich catch-up eligible participant to defer
respectively, are subtracted from thé¢hat are used in determining whether tha pro-rata share of the applicable dollar
catch-up eligible participant’s elective deplan is top-heavy under section 416(g). catch-up limit in addition to that amount.
ferrals for the plan year for purposes of (v) Application for section 410(b). A plan does not fail the universal avail-
determining the deferral percentage undéatch-up contributions with respect to thability requirement of this paragraph (e)
section 408(k)(6)(D) of a catch-up eligi-current plan year are not taken into acsolely because an employer-provided
ble participant. count for purposes of section 410(b)limit does not apply to all employees or
(i) Adjustment of elective deferrals forThus, catch-up contributions are not takedifferent limits apply to different groups
correction purposes.For purposes of the into account in determining the averagef employees under paragraph (b)(2)(i) of
correction of excess contributions in acbenefit percentage under 81.410(b)-5 fahis section. However, a plan may not
cordance with section 401(k)(8)(C), electhe year if benefit percentages are deteprovide lower employer-provided limits
tive deferrals under the plan treated asined based on current year contribufor catch-up eligible participants.
catch-up contributions for the plan yeations. However, catch-up contributions (2) Exception for section 457 eligible
are subtracted from the catch-up eligibléor prior years are taken into account fogovernmental plans An applicable em-
participant’s elective deferrals under theurposes of section 410(b). Thus, catclployer plan does not fail to comply with
plan for the plan year. up contributions for prior years would bethe universal availability requirement of
(iif) Excess contributions treated adncluded in the account balances that atbis paragraph (e) merely because anothe
catch-up contributions A section 401(k) used in determining the average benefépplicable employer plan that is a section
plan that satisfies the ADP test of sectiopercentage if allocations for prior yeargl57 eligible governmental plan does not
401(k)(3) through correction under secare taken into account. provide for catch-up contributions to the
tion 401(k)(8) must retain any elective de- (3) Availability of catch-up contribu- extent set forth in section 414(v)(6)(C).
ferrals that are treated as catch-up contiions An applicable employer plan does (3) Exception for newly acquired plans
butions pursuant to paragraph (c) of thisot violate 81.401(a)(4)—4 merely be-An applicable employer plan does not fail
section because they exceed the AD&ause the group of employees for whorto comply with the universal availability
limit in paragraph (b)(1)(iii) of this sec- catch-up contributions are currently availrequirement of this paragraph (e) merely



because another applicable employer plgi)(2) of this section, the aggregatdreats an elective deferral as a catch-u
does not provide for catch-up contribuamount of the elective deferrals in excessontribution under this paragraph (g).
tions, if— of that applicable limit made under all (2) Maximum excludable amountf a

(i) The other applicable employer plarsection 401(k) plans that are aggregatezhtch-up eligible participant participates
becomes maintained by the employer bfor purposes of determining a highly comin two or more applicable employer plans
reason of a merger, acquisition or similapensated employee’s ADR are treated &Biring a taxable year, the total amount o
transaction described in §1.410(b)-2(f)elective deferrals in excess of an appliceglective deferrals under all plans that are
and ble limit for purposes of applying thenot includible in gross income under this

(ii) The other applicable employer plancatch-up contribution limit under para-paragraph (g) because they are catch-u
is amended to provide for catch-up contrigraph (c)(1) of this section with respect t¢ontributions shall not exceed the applica:
butions as soon as practicable, but no lateach of these section 401(k) plans. Howple dollar catch-up limit under paragraph
than by the end of the period described igver, the catch-up contributions are sudc€)(2)(i) of this section for the taxable
section 410(b)(6)(C). tracted from elective deferrals for puryear.

(f) Special rules for an employer thatposes of paragraph (d)(2)(ii) of this (h) Coordination with other catch-up
sponsors multiple plars(1) General section only under the applicable empProvisions—(1) Coordination with sec-
rule. If elective deferrals under more tharployer plan under which the catch-up contion 457(b)(3). In the case of an applica-
one applicable employer plan of an emtributions are made. The applicable enRle employer plan that is a section 457 el
ployer are aggregated for purposes of apioyer plan under which the electivelgible governmental plan, the catch-up
plying a statutory limit under paragraphdeferrals in excess of an applicable limigontributions permitted under this section
(b)(1)(i) of this section, then the aggreare made for purposes of this paragraptall not apply to a catch-up eligible par-
gate elective deferrals treated as catch-yf)(3) may be determined in any manneficipant for any taxable year for which the
contributions by reason of exceeding thahat is not inconsistent with the manner idditional contributions permitted under
statutory limit under all such applicablewhich such amounts were actually deSection 457(b)(3) applies to such partici-
employer plans must not exceed the agerred under the plans. pant. For add|t|<_)nal guidance, see regula
plicable dollar catch-up limit for the tax- (g) Application of section 402(g)(1) {ions under section 457. _
able year. For example, since compliancexclusion of catch-up contributionsin ~ (2) Coordination with section 402
with section 401(a)(30) is determinecetermining the amount of elective defer{9)(7). [Reserved]. _
based on elective deferrals under sectiaals that are includible in gross income () ExamplesThe following examples
401(k) plans and section 403(b) contractsnder section 402(g), except as providefjustrate the application of this section.
sponsored by the employer, the totah paragraph (g)(2) of this section, catchf O PUrposes of these examples, the limi
amount of elective deferrals under all seasp contributions are not treated as exceefnder section 401(a)(30) is $15,000 anc
tion 401(k) plans and section 403(b) coning the applicable dollar amount of secth® applicable dollar catch-up limit is
tracts of the employer treated as catch-upon 402(g)(1). For purposes of this2:000 and, except as specifically pro-
contributions by reason of exceeding thparagraph (g), a catch-up eligible particiV/d€d: the plan year is the calendar year
section 401(a)(30) limit for a calendampant who makes elective deferrals unddp addition, it is assumed that the partici-
year under the aggregated plans must ngpplicable employer plans of two or mordant’s elective deferrals under all plans_ 91
exceed the applicable dollar catch-upmployers that exceed the applicable dofhe (?mploy(_ar do not exceed the partici-
limit for such taxable year. lar amount under section 402(g)(1) maf@nt's section 415(c)(3) compensation

(2) Highly compensated employee inreat the elective deferrals in excess nd that any correction pursuant to sec
more that one section 401(k) plarif a that applicable dollar amount as a catcte" 401(K)(8) is made through distribu-
highly compensated employee is a particup contribution to the extent permitted ir%'?ens g‘;:’;gii?loc\:l’gt”buuons' The exam-
pant in more than. one Sec“.o'.” 401(k) plaparagraph (g)(2) of this section, eve Example 1 (i) Participant A is eligible to make
of an employer, in d_etermmlng Whethelthough the elective deferrals do not €Xalective deferrals under a section 401(k) plan, Plar
the employee’s elective deferrals exceegeed an applicable limit under either plane. plan P does not limit elective deferrals except a
an employer-provided limit under para-Therefore, for a catch-up eligible partici-necessary to comply with sections 401(a)(30) anc
graph (b)(1)(ii) of this section, the em-pant who makes elective deferrals undet>- In 2006, Participant Ais 55 years old. Plan P
ployer-provided limit for the plan year i_sapplicable employer plans of twp or moreggr?nﬁ[gg'?gsd;?:: :;;Jf:;uiﬁ S)I(?:fslz gﬂaggltﬁg
the sum of the dollar amounts of the limit&mployers that exceed the applicable dokn1(a)(30) limit up to the applicable dollar catch-up
under the separate plans for that employégr amount under section 402(g)(1), themit for the year. Participant A defers $18,000 dur-
and the employee’s elective deferralslective deferrals in excess of that applidng 2006.
under all section 401(k) plans of the emable dollar amount are excludable from (i) quticipant As eleptiye deferrals in excess of
ployer are cor.nbine.d j[o. determine if theyross income as catc;h-up contributions taz s::gﬂz;&t(agg?;r"?;téﬁfs%rgﬂ ?gtr ezxgggd
employer-provided limit is exceeded. the extent permitted in paragraph (g)(2) ofss,000). Under paragraph (a)(L) of this section, the

(3) Allocation rules When the amount this section. Whether an elective deferrai3,000 is a catch-up contribution and, pursuant tc
of elective deferrals in excess of an apis treated as a catch-up contribution by apragraph (d)(2)(i) of this section, it is not taken into
pIicabIe limit under paragraph (b)(l) Ofapplicable employer plan is determine&ccount in de'termmlng Participant As ADR for pur-
this section is determined under the aginder paragraph (c) of this section anf = of section 401(k)(3).

. ] Example 2 (i) Participants B and C, who are
gregation rules of paragraph (f)(1) ofwithout regard to whether the employeeighly compensated employees earning $120,000



are eligible to make elective deferrals under a sec- (ii) The employer-provided limit for Participant ferrals are treated as catch-up contributions. Pur-
tion 401(k) plan, Plan Q. Plan Q limits elective deB for the plan year is $9,600 ($4,000 for the first 3uant to paragraph (d)(2)(iii) of this section, Plan
ferrals as necessary to comply with sectiomonths of the year, plus $5,600 for the last 9 montH8 must retain Participant A's $2,000 in elective de-
401(a)(30) and 415, and also provides that no highlyf the year). Accordingly, Participant B’s electiveferrals and Plan P is not treated as failing to satisfy
compensated employee may make an elective defefeferrals for the year that are in excess of the emsection 401(k)(8) merely because the elective de-
ral at a rate that exceeds 10% of compensatioployer-provided limit are $5,000 (the excess oferrals are not distributed to Participant A. How-
However, Plan Q also provides that a catch-up eligis14,600 over $9,600), which does not exceed the apver, $500 of Participant A's elective deferrals can
ble participant is permitted to defer amounts in explicable dollar catch-up limit of $5,000. not be treated as catch-up contributions and must
cess of 10% during the plan year up to the applicable (iii) Alternatively, Plan Q may provide that the be distributed to Participant A in order to satisfy
dollar catch-up limit for the year. In 2006, Partici-employer-provided limit is determined as the timesection 401(k)(8).
pants B and C are both 55 years old and, pursuantu@ighted average of the different deferral percent- Example 5 (i) Participant E is a catch-up eligible
the catch-up provision in Plan Q, both elect to defeage limits over the course of the year. In this casemployee under a section 401(k) plan, Plan R, with
10% of compensation pluspao-rata portion of the the time-weighted average limit is 7.75% for all para plan year ending October 31, 2006. Plan R does
$5,000 applicable dollar catch-up limit for 2006.ticipants, and the applicable limit for Participant B isnot limit elective deferrals except as necessary to
Participant B continues this election in effect for the7.75% of $120,000, or $9,300. Accordingly, Particicomply with section 401(a)(30) and section 415.
entire year, for a total elective contribution for thepant B’s elective deferrals for the year that are in exPlan R permits all catch-up eligible participants to
year of $17,000. However, in July 2006, after defereess of the employer-provided limit are $5,300 (thelefer an additional amount equal to the applicable
ring $8,500, Participant C discontinues making elecexcess of $14,600 over $9,300). Since the amoudbllar catch-up limit for the year ($5,000) in excess
tive deferrals. of Participant B’s elective deferrals in excess of thef the section 401(a)(30) limit. Participant E did not
(i) Once Participant B’s elective deferrals for theemployer-provided limit ($5,300) exceeds the apexceed the section 401(a)(30) limit in 2005. Partici-
year exceed the section 401(a)(30) limit ($15,000plicable dollar catch-up limit for the taxable year,pant E made $3,200 of deferrals in the period No-
subsequent elective deferrals are treated as catch-ay $5,000 of Participant B’s elective deferrals maywember 1, 2005, through December 31, 2005, and ar
contributions as they are deferred, provided thaie treated as catch-up contributions. In determiningdditional $16,000 of deferrals in the first 10 months
such elective deferrals do not exceed the catch-WRarticipant B’s actual deferral ratio, the $5,000 obf 2006, for a total of $19,200 in elective deferrals
contribution limit for the taxable year. Since thecatch-up contributions are subtracted from Particifor the plan year.
$2,000 in elective deferrals made after Participant Bant B's elective deferrals for the plan year under (ii) Once Participant E's elective deferrals for the
reaches the section 402(g) limit for the calendar ye@aragraph (d)(2)(i) of this section. Accordingly, Parcalendar year 2006 exceed $15,000, subsequen
does not exceed the applicable dollar catch-up limticipant B’s actual deferral ratio is 8% ($9,600 /elective deferrals are treated as catch-up contribu-
for 2006, the entire $2,000 is treated as a catch-$120,000). In addition, for purposes of applying thé¢ions at the time they are deferred, provided that
contribution. rules of section 401(k)(8), Participant B is treated asuch elective deferrals do not exceed the applicable
(iii) As of the last day of the plan year, Participantaving elective deferrals of $9,600. dollar catch-up limit for the taxable year. Since the
B has exceeded the employer-provided limit of 10% Example 4. (i) The facts are the same aBxn $1,000 in elective deferrals made after Participant E
(10% of $120,000 or $12,000 for Participant B) byample 1 In addition to Participant A, Participant D reaches the section 402(g) limit for the calendar year
an additional $3,000. Since the additional $3,000 iis a highly compensated employee who is eligible tdoes not exceed the applicable dollar catch-up limit
elective deferrals does not exceed the $5,000 appliciake elective deferrals under Plan P. During 2008or 2006, the entire $1,000 is a catch-up contribu-
able dollar catch-up limit for 2006, reduced by theParticipant D, who is 60 years old, elects to defeion. Pursuant to paragraph (d)(2)(i) of this section,
$2,000 in elective deferrals previously treated a$14,000. $1,000 is subtracted from Participant E's $19,200 in
catch-up contributions, the entire $3,000 of elective (ii) The ADP test is run for Plan P (after exclud-elective deferrals for the plan year ending October
deferrals is treated as a catch-up contribution. ing the $3,000 in catch-up contributions from Partic31, 2006, in determining Participant E's ADR for
(iv) In determining Participant B’s ADR, the ipant As elective deferrals), but Plan P needs to takihat plan year.
$5,000 of catch-up contributions are subtracted froroorrective action in order to pass the ADP test. After (iii) The ADP test is run for Plan R (after exclud-
Participant B’s elective deferrals for the plan yearpplying the rules of section 401(k)(8)(C) to allocaténg the $1,000 in elective deferrals in excess of the
under paragraph (d)(2)(i) of this section. Accordihe total excess contributions determined under sesection 401(a)(30) limit), but Plan R needs to take
ingly, Participant B's ADR is 10% ($12,000 / tion 401(k)(8)(B), the maximum deferrals whichcorrective action in order to pass the ADP test. After
$120,000). In addition, for purposes of applying thenay be retained by any highly compensated enapplying the rules of section 401(k)(8)(C) to allocate
rules of section 401(k)(8), Participant B is treated agloyee in Plan P is $12,500. the total excess contributions determined under sec-
having elective deferrals of $12,000. (iii) Pursuant to paragraph (b)(1)(iii) of this sec-tion 401(k)(8)(C), the maximum deferrals that may
(v) Participant C’s elective deferrals for the yeation, the ADP limit under Plan P of $12,500 is an apbe retained by any highly compensated employee
do not exceed an applicable limit for the plan yeaplicable limit. Accordingly, $1,500 of Participant under Plan R for the plan year ending October 31,
Accordingly, Participant C's $8,500 of elective de-D’s elective deferrals exceed the applicable imit2006, (the ADP limit) is $14,800.
ferrals must be taken into account in determininimilarly, $2,500 of Participant A's elective deferrals  (iv) Under paragraph (d)(2)(ii) of this section,
Participant C's ADR for purposes of section(other than the $3,000 of elective deferrals treated afective deferrals that exceed the section 401(a)(30)
401(k)(3). catch-up contributions because they exceed the sditnit under Plan R are also subtracted from Partici-
Example 3 (i) The facts are the same a&xam- tion 401(a)(30) limit) exceed the applicable limit.  pant E’s elective deferrals under Plan R for purposes
ple 2,except that Plan Q is amended to change the (iv) The $1,500 of Participant D’s elective defer-of applying the rules of 401(k)(8). Accordingly, for
maximum permitted deferral percentage for highlyals that exceed the applicable limit are less than thrurposes of correcting the failed ADP test, Partici-
compensated employees to 7%, effective for defempplicable dollar catch-up limit and are treated apant E is treated as having contributed $18,200 of
rals after April 1, 2006. Participant B, who hascatch-up contributions. Pursuant to paragraphlective deferrals in Plan R. The amount of elective
earned $40,000 in the first 3 months of the year an(d)(2)(iii) of this section, Plan P must retain Partici-deferrals that would have to be distributed to Partici-
has been deferring at a rate of 10% of compensatigant D’s $1,500 in elective deferrals and Plan P ipant E in order to satisfy section 401(k)(8)(C) is
plus apro-rata portion of the $5,000 applicable dol- not treated as failing to satisfy section 401(k)(8%3,400 ($18,200 minus $14,800), which is less than
lar catch-up limit for 2006, reduces the 10% of paynerely because the elective deferrals are not distrithe excess of the applicable dollar catch-up limit
deferral rate to 7% for the remaining 9 months of thated to Participant D. ($5,000) over the elective deferrals previously
year (while continuing to defergo-rata portion of (v) The $2,500 of Participant A's elective defer-treated as catch-up contributions under Plan R for
the $5,000 applicable dollar catch-up limit for 2006)rals that exceed the applicable limit are greatethe taxable year ($1,000). Under paragraph
During those 9 months, Participant B earns $80,00€han the portion of the applicable dollar catch-ugd)(2)(iii) of this section, Plan R must retain Partici-
Thus, Participant B’s total elective deferrals for thdimit ($2,000) that remains after treating thepant E's $3,400 in elective deferrals and is not
year are $14,600 ($4,000 for the first 3 months of th§3,000 of elective deferrals in excess of the sedreated as failing to satisfy section 401(k)(8) merely
year plus $5,600 for the last 9 months of the yeaion 401(a)(30) limit as catch-up contributions.because the elective deferrals are not distributed tc
plus an additional $5,000 throughout the year). Accordingly, $2000 of Participant A's elective de-Participant E.



(v) Even though Participant E's elective deferralss failing to satisfy section 401(k)(8) merely befor purposes of applying the rules of section
for the calendar year 2006 have exceeded the secticause the elective deferrals are not distributed #01(k)(8), Participant F is treated as having elective
401(a)(30) limit, Participant E can continue to makéParticipant E. deferrals of $3,000 ($5,000-$2,000) in Plan S anc
elective deferrals during the last two months of the (v) Even though Participant E’s elective deferral$4,000 ($5,000-$1,000) in Plan T.
calendar year, since Participant E's catch-up contrfer calendar year 2006 have exceeded the section (v) If, after applying the ADP test of section
butions for the taxable year have not exceeded tH®1(a)(30) limit, Participant E can continue to mak&01(k)(3), Plan S or Plan T were to require correc-
applicable dollar catch-up limit for the taxable yearelective deferrals during the last two months of théon under section 401(k)(8), the maximum amount
However, the maximum amount of elective deferralsalendar year, since Participant E's catch-up contrpf elective deferrals in excess of the ADP limit that
Participant E may make for the balance of the calefbutions for the taxable year 2006 have not exceededuld be treated as catch-up contributions for Partic
dar year is $600 (the $5,000 applicable dollar catctihe applicable dollar catch-up limit for the taxableipant F under the Plan could not exceed $2,000, th
up limit for 2006, reduced by the $4,400 ($1,000/ear. However, the maximum amount of electiveapplicable dollar catch-up limit of $5,000, reduced
plus $3,400) of elective deferrals previously treatedeferrals Participant E may make for the balance dfy the $3,000 in excess of the employer-providec
as catch-up contributions during the taxable year). the calendar year is $3,800 (the $5,000 applicablgnit previously treated as catch-up contributions for

Example 6. (i) The facts are the same asBr-  dollar catch-up limit for 2006, reduced by $1,200the taxable year.
ample 5 except that Participant E exceeded the se€¢$1,000 plus $200) in elective deferrals previously (j) Effective date and transition rule
tion 401(a)(30) limit for 2005 by $1,300 prior to Oc-treated as catch-up contributions during taxable ye . . .
tober 31, 2005, and made $600 of elective deferraZD06). ?5') E,ffeCtlve dateSectlgn 4_14(\/)_ and this
in the period November 1, 2005, through December Example 7.(i) Participant F, who is 58 years old, SECtION apply to contributions in taxable
31, 2005 (which were catch-up contributions foiis a highly compensated employee who earngears beginning on or after January 1.
2005). Thus, Participant E made $16,600 of electiv§100,000. Participant F participates in a sectio002.
deferrals for the plan year ending October 31, 2006401(k) plan, Plan S, for the first six months of the (2) Transition rule for collectively bar-

(i) Once Participant E's elective deferrals for theyear and then transfers to another section 401(k)_" .
calendar year 2006 exceed $15,000, subsequepian, Plan T, sponsored by the same employer, for ti%amed emplpyeesﬁ\n_ app“(:,able em-
elective deferrals are treated as catch-up contribsecond six months of the year. Plan S limits highiloyer plan will not fail to satisfy the re-
tions as they are deferred, provided that such elecempensated employees’ elective deferrals to 6% gfuirements of paragraph (e) of this
tive defer_ral_s do not exceed the applicable dollarqmpensation fo_r t‘he perio‘d‘of participation, but persection merely because employees eligi
_catch-u_p limit for the taxable year. Smce the $l,00@1|ts catch-up el|g|b|(_e participants to defer amounts) |~ +5 make elective deferrals who are in-
in elective deferrals made after Participant E reachdés excess of 6% during the plan year, up to the ap- . .
the section 402(g) limit for calendar year 2006 doeglicable dollar catch-up limit for the year. Plan TCluded m a unit of_employees Cover_ed by
not exceed the applicable dollar catch-up limit foiimits highly compensated employee’s elective deferd COllective bargaining agreement in ef-
2006, the entire $1,000 is a catch-up contributiorrals to 8% of compensation for the period of particifect on January 1, 2002, are not permittec
Pursuant to paragraph (d)(2)(i) of this sectionpation, but permits catch-up eligible participants tqg make catch—up contributions until the
$1,000 is subtract_e(_i from Ea_lmmpaf\t E’s electivelefer amount_s in excess of 8% durl_ng_ the plan yedirst plan year beginning after the termi-
deferrals in determining Participant E's actual deferup to the applicable dollar catch-up limit for the year. .
ral ratio for the plan year ending October 31, 200&articipant F, who earned $50,000 in the first si)patlon of such agreement.

In addition, the $600 of catch-up contributions frommonths of the year, defers $5,000 under Plan S. Par- Rob

the period November 1, 2005, to December 3Ijcipant F also deferred $5,000 under Plan T. obert E. Wer]zel,
2005, are subtracted from Participant E's elective (i) Under paragraph (f)(2) of this section, the Deputy Commissioner
deferrals in determining Participant E’s ADR. Thusemployer-provided limit for Participant F is $7,000, of Internal Revenue.
the total elective deferrals taken into account in dehe sum of the employer-provided limit for Plan S

termining Participant E's ADR for the plan year end{$3,000) and the employer-provided limit for Plan T(Filed by the Office of the Federal Register on Octo-
ing October 31, 2006, is $15,000 ($16,600 in eleq$4,000). Participant F's elective deferrals for théer 22, 2001, 8:45 a.m., and published in the issue c
tive deferrals for the current plan year, less $1,600 iyear are $10,000. Therefore, the amount of Particihe Federal Register for October 23, 2001, 66 F.R
catch-up contributions). pant F’s elective deferrals in excess of the employeb3555)

(iii) The ADP test is run for Plan R (after exclud-provided limit is $3,000. Under paragraph (f)(3) of
ing the $1,600 in elective deferrals in excess of ththis section, the $3,000 in excess of the employer-
section 401(a)(30) limit), but Plan R needs to takerovided limit is treated as an elective deferral in ex-
corrective action in order to pass the ADP test. Aftecess of that limit under both Plans S and T for pur-
applying the rules of section 401(k)(8)(C) to allocateoses of applying the catch-up contribution limit
the total excess contributions determined under seander paragraph (c)(1) of this section.
tion 401(k)(8)(C), the maximum deferrals that may (iii) Since the amount of Participant F's elective
be retained by any highly compensated employegeferrals in excess of the employer-provided limit
under Plan R (the ADP limit) is $14,800. ($3,000) does not exceed the applicable dollar catch-

(iv) Under paragraph (d)(2)(ii) of this section,up limit for the taxable year, the entire $3,000 of
elective deferrals that exceed the section 401(a)(3@garticipant F's elective deferrals are treated as catch-
limit under Plan R are also subtracted from Particiup contributions. In determining Participant F's ac-
pant E’s elective deferrals under Plan R for purposesal deferral ratio, the entire $3,000 of catch-up con-
of applying the rules of 401(k)(8). Accordingly, for tributions is subtracted from Participant F's elective
purposes of correcting the failed ADP test, Particideferrals for the plan year under paragraph (d)(2)(i)
pant E is treated as having contributed $15,000 aff this section. Accordingly, Participant F's actual
elective deferrals in Plan R. The amount of electiveeferral ratio is 7% ($7,000 / $100,000) for both
deferrals that would have to be distributed to ParticiPlans S and T.
pant E in order to satisfy section 401(k)(8)(C) is (iv) In accordance with paragraph (f)(3) of this
$200 ($15,000 minus $14,800), which is less thasection, it is determined that $2,000 of the excess
the excess of the applicable dollar catch-up limibver the employer-provided limit was made under
($5,000) over the elective deferrals previouslyPlan S and $1,000 of the excess over the employer-
treated as catch-up contributions under Plan R fgrovided limit was made under Plan T. This deter-
the taxable year ($1,000). Under paragrapmhmination is not inconsistent with the manner in
(d)(2)(iii) of this section, Plan R must retain Partici-which the elective deferrals were actually made.
pant E's $200 in elective deferrals and is not treatetherefore, under paragraph (d)(2)(ii) of this section,



