Notice of Proposed Rulemaking  Background than the correct amount of certain em
ployment taxeswith respect to any pay-

Interest-Free Adjustments with This document contains a proposethent of wages or compensation to mak
Respect to Underpayments of amendment to the Employment Tax Regjjstments to returns without interes
Employment Taxes ulations (26 CFR part 31) under section, g ant to the regulations. The employ
6205. Section 6205 allows employergnent tax regulations under section 620
REG-110374-00 that have paid less than the correGienerally allow employers to make ad
amount of employment taxes to make alc}ls]stments to returns without interest unti

AGENCY: Internal Revenue Servicejustments without interest, provided thene |ast day for filing the return for the
(IRS), Treasury. error is reported and the taxes are paid R,arter in which the error was ascer

ACTION: Notice of proposed rulemak-the 1ast day for filing the return for theiney. An error is ascertained when th

ing. quarter in which the error was ascergmp|over has sufficient knowledge of the
tained. However, no interest-free adjusts;.qr " to0 be able to correct it.

SUMMARY: This document contains aments are permitted pursuant to sectio 31.6205-1(a)(4). Section 31.6205-
proposed amendment to the regulationd205 after receipt of notice and deman (a)(6) provides that no interest-free ad
relating to interest-free adjustments witfor payment thereof based upon an asse?&étments can be made after receipt of
respect to underpayments of employmenmhent. §31.6205-1(2)(6). statement of notice and demand for pay
taxes. The proposed amendment reflects The Taxpayer Relief Act of 1997, Pub-nent based upon an assessment.
changes to the law made by the Taxpayédic Law 105-34 (111 Stat. 788), effective In Revenue Ruling 75-464 (1975-2
Relief Act of 1997. The proposed amendAugust 5, 1997, created new section 7438 g 474), the IRS further clarified the
ment affects employers that are the sulof the Internal Revenue Code (Code)ime for adjustments under section 620
ject of IRS examinations involving deter-which provides the Tax Court with juris-The ruling clarifies that employers car
minations by the IRS that workers araliction to review determinations by thegyi| make interest-free adjustments wher.
employees for purposes of subtitie C OIRS that workers are employees for pUfge ynderpayment is discovered during a
that the employers are not entitled to reposes of subtitle C, or that the employer i§,,jit or examination (i.e., where the em
lief from employment taxes under sectiomot entitled to relief from employmentmOyer has not independently ascertaine
530 of the Revenue Act of 1978 (sectiomaxes under section 530. Section 7436 rg;a underpayment). The ruling sets fort
530). sulted in a change in the way employmenfiy ations illustrating when an error is as
DATES: Written and electronic comment%ti);ﬁéﬁnlggtlsc’:;igxoé\gg%S\erek:;f‘leaisol_c_eft_ained with respect to returns unde
and requests for a public hearing must bgucted insofar as notice and demand fr:leudlt by the_IRS. Under t_he facts o th
received by April 17, 2001. Qevenue ruling, an error is ascertaine

payment of an employment tax underpaysnen the employer signs an “Agreemen
ADDRESSES: Send submissions toment based upon an assessment CannOttBeAdjustment and Collection of Addi-

CC:M&SP:RU (REG-110374-00), roommade until after the taxpayer under exam;ona Tax.” Form 2504, either at the ex-
5226, Internal Revenue Service, POBation receives notice of the IRS's deterz mination level or the appeals level, whe
7604, Ben Franklin Station, Washingtonmination and has been given an opportype taxpayer pays the full amount due s
DC 20044. Submissions may be hand deity to file a petition in the Tax Court ¢ 14 file a refund claim (if paid prior to

Iir:/erﬁd Mon?agy throughdFSriday betwsercontesting such determination. notice and demand), or at the conclusio
the hours of 8 a.m. an p.m. to: Unit . . of internal IRS appeal rights if _
: i Explanation of Provisions pp Ights It no agree
CC:M&SP:RU  (REG-110374-00), P ment is reached. Under the factual situz

Courier's Desk, Internal Revenue Service, This document contains a proposetions in Revenue Ruling 75-464, the em
1111 Constitution Avenue, NW., Washing-amendment to the regulations under seployment taxes can be paid free of intere:
ton, DC. Alternatively, taxpayers may subtion 6205. The proposed amendmertt the time the employer signs Agreemer
mit comments electronically via the_'”ter'clarifies the period for adjustments of emForm 2504 or at the time it pays the ta:
net by selecting the “Tax Regs” option Oryoyment tax underpayments without inpreparatory to filing a claim to contest the
the IRS Home Page, or by submitting COMyerest under section 6205 following théiability in court, after having exhausted
ments directly to the IRS Internet site agypansion of Tax Court review to certairall appeal rights within the IRS, provided
http://Aww.irs.gov/tax_regs/reglist.ntml. employment tax determinations.

FOR FURTHER INFORMATION Asa general rule, under section 6601
CONTACT: Concerning the proposeoa” taxpayers who fail to pay the full1 section 6205 applies to underpayments of taxe
regulations, Lynne Camillo of the Ofﬁceamognt of a tax due under the Code muunder the Federal Insurance Contributions Ac
of Associate Chief Counsel (Tax Exemppay |nterest at the applicable rate on th(FIéZA), the fealqug]dh Rl’g'tlremgntt'.l'ax GAZCOtS(I;RTA),
and Government Entities), (202) 622-unpald amount from the last date pre:;pl;nctzmjng:r;v;ym(;ntlggéf tZielzosn under (;Z;c
6040. scribed for payment of the tax until thEUnemployment Tax Act (FUTA), as such underpay-
date the tax is paid. However, sectiOiments are not subject to interest under sectio

SUPPLEMENTARY INFORMATION: 6205 allows employers that have paid les6601(j).




the payment is made before the taxpayeral jurisdiction. The legislative historysame internal appeal rights by the time
receives notice and demand for paymentof section 7436 shows no intent to createotice of determination is received.

The Taxpayer Relief Act of 1997, Pub-an advantage for taxpayers who choose to These proposed regulations provid
lic Law 105-34 (111 Stat. 788), createditigate their cases in Tax Court as opthat, in employment tax examinations in
new section 7436 of the Code which proposed to another court of Federal jurisdicvolving worker classification or section
vides the Tax Court with jurisdiction totion. H.R. No. 105-148, 185Cong., ' 530 issues, as in other types of employ
review determinations by the IRS thaSess., at 639-640 (1997). Taxpayers whoent tax examinations, the error is asce
workers are employees for purposes afhoose to petition the Tax Court undetained for purposes of section 6205 whe
subtitle C of the Code, or that the organisection 7436 still have the benefit of all othe employer has exhausted all intern:
zation for which services are performed ighe inherent advantages of litigating in thappeals within the IRS. The fact that no
not entitled to relief from employmentTax Court, including the ability to obtaintice and demand for payment based upc
taxes under section 530. Section 7436(@)dicial review without prior payment of an assessment cannot be made in cases
requires that the determination involve athe additional tax the IRS has determinedolving worker classification and sectior
actual controversy and that it be made ae be due. 530 issues until the suspension of th
part of an examination. Subsequent to en- Judicial and administrative precedentstatute of limitations is lifted, following
actment of section 7436 of the Code, thprovide that an error is ascertained foissuance of a notice of determination
IRS created a standard notice, the “Noticpurposes of section 6205 (ending the peloes not result in an extension of the pe
of Determination Concerning Workerriod for interest-free adjustments) whemiod during which interest-free adjust-
Classification Under Section 7436” (no-the taxpayer has exhausted all internal ampents can be made under section 620
tice of determination) to serve as the “depeal rights with the ServiceEastern In- Accordingly, in order to clarify that the
termination” that is a prerequisite to in-vestment Corp. v. United Statet® F.3d error is ascertained for purposes of se
voking the Tax Court’s jurisdiction under651 (10th Cir. 1995); Rev. Rul. 75-464ion 6205 once a taxpayer has exhaust:
section 7436. Notice 98—43 (1998-331975-2 C.B. 474). In the context of reall internal appeal rights with the IRS, the
I.R.B. 13). fund litigation, where a taxpayer whoseexisting regulations would be modified by

Section 7436(d)(1) provides that theerroneous underpayment of employmergrohibiting interest-free adjustments afte
suspension of the limitations period fotaxes is discovered during an examinatioreceipt of the notice of determination.
assessment in section 6503(a) applies pays only the required divisible portion of However, if, prior to receipt of a notice
the same manner as if a notice of defemployment tax prior to filing a claim for of determination, a taxpayer makes a re
ciency had been issued. Thus, pursuanttefund in order to satisfy the jurisdictionalmittance which is equal to the amount ©
section 6503(a), the mailing of the noticeequirements for filing suit in district the proposed liability, the IRS consider:
of determination by certified or registerectourt, interest continues to accrue on thime remittance a payment and assesses
mail will suspend the statute of limita-unpaid portion of employment tax fromRev. Proc. 84-58 (1984-2 C.B. 501). I
tions for assessment of taxes attributabkbe date upon which the tax is assessedch a situation, no notice of determing
to the worker classification and sectiorafter the taxpayer has exhausted all appe@n would be sent to the taxpayer. If
530 issues. Generally, the statute of limiFghts within the IRS until the date suchtaxpayer wants to stop the running of in
tations for assessment of taxes attributax is paid. See Eastern Investmenterest and contest the adjustment in tt
able to the worker classification and seccorp., supra(rejecting taxpayer’s argu- Tax Court, the taxpayer may make a re
tion 530 issues is suspended for thment that the error could not have beemittance, designating it in writing as a de
90-day period during which the taxpayefascertained” until a decision was mad@osit in the nature of a cash bond. If th
can begin a suit in Tax Court, plus an addy the court and the liability was notaxpayer makes such a deposit, the IR
ditional 60 days thereafter. Moreover, ifonger being contested). Moreover, irdoes not consider the remittance a pa
the taxpayer does file a timely petition inTax Court deficiency proceedings that donent. Id. at 84.02. The deposit stops tF
the Tax Court, the statute of limitationsnot involve employment taxes, unless theunning of interest and, if the taxpaye
for assessment of taxes attributable to thexpayer makes a deposit to stop the ruoes not waive the restrictions on asses
worker classification and section 530 isning of interest, interest continues to acment, the IRS will send the taxpayer a nc
sues is suspended under section 6503@)e on the deficiency during the courséce of determination, thus permitting the
during the Tax Court proceedings, and foof the Tax Court proceeding. Rev. Rultaxpayer the option of Tax Court review.
sixty days after the Tax Court decision be56-501 (1956-2 C.B. 954). In order to provide a mechanism fol
comes final. In employment tax examinations thataxpayers to make a remittance to stc

Current IRS guidance provides for in-do not involve worker classification orthe accrual of interest, yet still receive
terest-free adjustments under sectiogection 530 issues, the taxpayer has erotice of determination and retain the
6205 prior to assessment and notice arthusted all internal appeal rights by theght to petition the Tax Court, these pro
demand. Because of the prohibition otime a notice and demand for paymemnposed regulations would further modify
assessment for cases pending in the Téxereof based upon an assessment is the existing regulations to provide that
Court, this creates a potential for inconeeived. Similarly, in employment tax ex-prior to receipt of a notice of determina:
sistent application of interest dependingminations involving worker classifica-tion, the taxpayer may, in lieu of making ¢
upon whether an employer files a claim iion or section 530 issues, the taxpaygrayment, make a cash bond deposit whi
the Tax Court or in another court of Fedhas already had the benefit of all of thevould have the effect of stopping the ac



crual of any interest, but would not decomments. If a public hearing is schec
prive the taxpayer of its right to receive ailed, notice of the date, time, and place fi
notice of determination and to petition thehe hearing will be published in the Feder:
Tax Court under section 7436. Register.

Proposed Effective Date Drafting Information

These regulations are proposed to be ap-The principal author of these propose
plicable with respect to notices of determiregulations is Lynne Camillo, Office of the
nation issued on or after March 19, 2001Associate Chief Counsel (Tax Exempt an
Interest will be computed under the rule irfovernment Entities). However, other pel
this regulation on any claims for refund oonnel from the IRS and Treasury Depar
interest pending on January 17, 2001. Nment participated in their development.
inference is intended that the rule set forth *ok ok okok
in these proposed regulations is not current
law. Taxpayers may rely on these proposdaf©Posed Amendments to the
regulations for guidance pending the iskegulations

suance of final regulations. If, and to the Accordingly, 26 CFR part 31 is pro-
extent, future guidance is more restrictiv%osed to be amended as follows:

than the guidance in the proposed regula-

tions, the future guidance will be appliedPART 31 — EMPLOYMENT TAXES
without retroactive effect. AND COLLECTION OF INCOME TAX

. AT THE SOURCE
Special Analyses

_ _ i Paragraph 1. The authority for part 3
It has been determined that this notice Qfontinues to read in part as follows:

proposed rulemaking is not a significant Authority: 26 U.S.C. 7805 * * *
regulatory action as defined in Executive p,r 2 | §31.6205-1, paragraph (a)(
Order 12866. Therefore, a regulatory asz revised to read as follows:

sessment is not required. It also has been

determined that section 553(b) of the Ad831.6205-1 Adjustments of

ministrative Procedure Act (5 U.S.C. chapunderpayments.

ter 5) does not apply to these regulations (@) ***

and, because these regulations do not |m-(6) No underpayment shall be reporte

pose on small entities a collection of infor- : : )
. . .pursuant to this section after the earlier «
mation requirement, the Regulatory Flexi: :
the following—

bility Act (5 U.S.C. chapter 6) doe_s _n_ot (i) Receipt from the Commissioner of
apply. Therefore, a Regulatory FIeX|b|I|tynotice and demand for payment therec
Analysis is not required. Pursuant to SeEased UPON an assessment: or

tion 7805(f) of the Code, this notice of pro- (i) Receipt from the Commissioner of

posed rulemaking will be submitted to thea Notice of Determination Concerning

Chief Counsel for Advocacy of the Sma”\/\/orker Classification Under Section

Business Administration for comment 0n7436 (Notice of Determination). (Prior to

its impact on small business. receipt of a Notice of Determination, the
Comments and Requests fora Public ~ taxpayer may, in lieu of making a pay
Hearing ment, make a cash bond deposit whic
would have the effect of stopping the ac
Before these proposed regulations arerual of any interest, but would not de
adopted as final regulations, consideratioprive the taxpayer of its right to receive :
will be given to any electronic and writtenNotice of Determination and to petition
comments that are submitted timely to théhe Tax Court under section 7436).
IRS. The IRS and Treasury Department
specifically request comments on the clar-
ity of the proposed regulations and how
they may be made easier to understand. All
Comments will be a_lvallable for _pUbIIC I_n'(FiIed by the Office of the Federal Register on Janua
spection and copying. A public hearingig, 2001, 8:45 a.m., and published in the issue of t
may be scheduled if requested in writing byederal Register for January 17, 2001, 66 F.R. 3956
any person that timely submits written

Robert E. Wenzel,
Deputy Commissioner
of Internal Revenue.



