Notice of Proposed Rulemaking Robert M. Walsh, (202) 622-6090; con-consent has been given. The collection o
cerning submissions and delivery of cominformation is required to obtain a benefit.

Special Rules Un_der Section ments, Sonya Cruse (202) 622-7180 (ndthe respondents are individuals who are er

417(a)(7) for Written toll-free numbers). titled to receive certain types of distributions

Explanations Provided by ~ from a qualified retirement plan or who are

Qualified Retirement Plans After SUPPLEMENTARY INFORMATION: married to individuals entitled to receive cer-

Annuity Starting Dates Paperwork Reduction Act tain types of distributions from a qualified
retirement plan.

REG-109481-99 The collection of information con- Taxpayers provide the information to

. .__tained in this notice of proposed rulemakadministrators of qualified retirement
)(AI\ISSE)N‘(r:r\e(ASlIJ?temal Revenue Serwceing has been submitted to the Office oplans when a distribution with a retroac-
’ 4 Management and Budget for review in aclive annuity starting date is elected.
ACTION: Notice of proposed rulemak-cordance with the Paperwork Reduction Estimated total annual reporting bur-

ing. Act of 1995 (44 U.S.C. 3507(d)). Com-den: 12,500 hours.

o . ments on the collection of information Estimated average annual burden hour
SUMMARY: This document contains pro-gp, 1 pe sent to th@ffice of Manage- Per respondent: 0.25 hours.
posed regulations relating to the specia

; ment and Budget Attn: Desk Officer for ~ Estimated number of respondents:
rule added by the Small Business Job Prg- Department of the Treasury, Office 0P0,000.
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ity benefits to be provided by qualified /aSnngton, DC 20503, with copies tSPANSES 18 O 0°CasIon.

y P oY 4 thelnternal Revenue ServiceAttn: IRS An agency may not conduct or sponsor
retirement plans to plan participants aft eports Clearance Officer.and a person is not required to respond tc
the annuity starting date. These reg_ulatm@zCAR:MP:FP:S:O, Washington, Dca collection of information unless it dis-
Egﬁ;iig:;gi{;atggslif?;apéggr%aefts I?a;nin 0224. Comments on the collection of inplays a valid control number assigned by

q PIaNS. ¢ormation should be received by Marctihe Office of Management and Budget.

DATES: Written and electronic com-19, 2001. Comments are specifically re- Books or records relating to a collec-
ments and requests for a public hearinguested concerning: tion of mfo_rmatlon must be retained as
must be received by April 17, 2001. Whether the proposed collection of inlong as their contents may become mater

. formation is necessary for the proper pefal in the administration of any internal
ADDRESSES: Send submissions t0g, mance of the functions of the IRS, infevenue law. Generally, tax returns anc
CC:M&SP:RU (REG-109481-99), roomcluding whether the information will havetax return information are confidential, as
5226, Internal Revenue Service, Po%ractical utility: required by 26 U.S.C. 6103.
7604, Ben Franklin Station, Washington, The accurac,:y of the estimated burde
DC 20044. Submissions may be hanOI'd%fssociated with the proposed collection o%ackground

livered Monday through Friday betweer!nformation (see below); This document contains proposed

tchg_,a?sr;gbg al.?rrI;.Garlc(i)9548pl.mé9to. How the quality, utility, and clarity of amendments to 26 CFR Part 1 under se
CUEe ( N N ,)’ the information to be collected may be ention 417(a)(7) of the Internal Revenue

Courier’s Qesk, Internal Revenue Semc anced; Code (Code). Section 401(a)(11) provides

1111 Constitution Avenue, NW, Washing- 4, the purden of complying with thethat, subject to certain exceptions, all distri-

ton D.C. Alternatively, taxpayers may SUbbrODOSGd collection of information mayputions from a qualified plan must be made
mit comments electr?nlcally via the Interye minimized, including through the apin the form of a qualified joint and survivor
net by selecting the “Tax Regs .o'pnon Orblication of automated collection tech-gnnuity (QJSA). One such exception is
the IRS Home Page, or by Sme'tt'ng,Comr'\iques or other forms of information techprovided in section 417, which allows a
mer.1ts dlre'ctly to the IRS Intemet site a1tI0|09y; and participant to elect to waive the QJSA in
hitp:/fwwawirs.govitax_regs/regslisthtml. —ggtimates of capital or start-up costgayor of another form of distribution. Sec-
FOR FURTHER INFORMATION CON- and costs of operation, maintenance, ann 417(a)(2) provides that, for the waiver
TACT: Concerning the regulations,purchase of services to provide informato be valid, the participant’s spouse mus
tion. consent to the waliver. Section

The collection of information in this pro- 417(a)(3)(A) requires a qualified plan to

posed regulation is in 81.417(e)-1(bprovide to each participant, within a rea-

(3)(iv)(B) and §1.417(e)-1(b)(3)(V)(A). sonable period of time before the annuity

This collection of information is required bysta_rting date, a written exp|anation (QJSA

the IRS to ensure that the participant and thgplanation) that describes the QJSA, the

participant's spouse consent to a form of disight to waive the QJSA and the rights of

tribution from a qualified retirement planthe participant’s spouse. Under sectior

that may result in reduced periodic pay417(d), a participant's spouse who has no

ments. This information will be used by théyeen married to the participant throughour

plan administrator to verify that the requiredhe 1-year period preceding the annuity



starting date is not required to be treated &srm of distribution. The regulations final-ingly, the retroactive annuity starting date
the spouse for purposes of entitlement t@aed an earlier set of proposed regulatiorsould not be earlier than the date the partic-
the QJSA. Section 417(a)(2)(B) provideshat were issued in 1995. The regulatioripant could have started receiving benefits
that spousal consent is not required tspecified that the QJSA explanation musf the payments had commenced at the ear
waive the QJSA if it is established to théoe provided before the annuity startindiest date permitted under the terms of the
satisfaction of a plan representative thatate, except as otherwise provided by septan (e.g., the retroactive annuity starting
such consent may not be obtained becausen 417(a)(7) for plan years beginningdate could not be before the earlier of the
there is no spouse, because the spouse cafter December 31, 1996, but the reguladate of the participant’s termination of em-
not be located, or because of such other ctitons did not further address sectiomployment or attainment of normal retire-
cumstances as the Secretary may by reguit7(a)(7). ment age), and the amount of the benefit
tions prescribe. must satisfy sections 415 and 417 as of the
Section 417(a)(7), which was added t retroactive annuity starting date.
the Code by section 1451(a) of the Small In accordance with section 417(a)(7)(A), These proposed regulations would not
Business Job Protection Act of 1996, Pulthese proposed regulations would provideequire plans to provide for a retroactive
lic Law 104-188 (110 Stat. 1755) (SBJPA)that the QJSA explanation may be furannuity starting date. Instead, plans could
creates an exception to the rules of sectiorished on or after the annuity starting dateontinue to provide that the QJSA explana-
417(a)(3)(A), effective for plan years be-under certain circumstances. The proposéidn is to be provided before the annuity
ginning after December 31, 1996. Sectioregulations refer to the annuity starting datstarting date under the rules of section
417(a)(7)(A) provides that, notwithstand-n such cases as the “retroactive annuig17(a) without regard to section 417(a)
ing any other provision of section 417(a), atarting date”, define how payments aré7)(A). Moreover, if a plan is amended to
plan may furnish the QJSA explanatiormade in the case of a retroactive annuityrovide for a retroactive annuity starting
after the annuity stating date, as long as ttstarting date, and set conditions for the usiate, the plan could impose additional re-
applicable election period is extended for aif retroactive annuity starting dates. strictions on availability not imposed under
least 30 days after the date on which the ex-Under the proposed regulations, #@hese proposed regulations, provided that
planation is furnished. Thus, sectiometroactive annuity starting date could béhe additional restrictions did not violate
417(a)(7)(A) allows the annuity startingused only if the plan provides for it and theny of the rules applicable to qualified
date to be a date that is earlier than the daiarticipant elects to use the retroactive aplans. For example, plans that generally
the QJSA explanation is provided, therebwyuity starting date. The election under thprovide benefit options that include annu-
allowing the retroactive payment of beneproposed regulations would place the paities and lump sum payments could provide
fits that are attributable to the period beforécipant in approximately the same situatiothat retroactive annuity starting dates are
the QJSA explanation is provided. Sectiohe or she would have been in had benetivailable only for participants who elect an-
417(a)(7)(A)(ii) provides that the Secretanpayments actually commenced on thauities.
may limit the application of the provisionretroactive annuity starting date. Accord- These proposed regulations make it cleai
permitting the selection of a retroactive aningly, the proposed regulations would prothat the notice, consent, and election rules
nuity starting date by regulations, exceptide that future periodic payments for af section 417(a)(1), (2), and (3), and the
that the regulations may not limit the periogbarticipant who elects a retroactive annuityegulations thereunder, would apply to the
of time by which the annuity starting datestarting date must be the same as the pemtroactive payment of benefits but with
precedes the furnishing of the written exedic payments that would have been paid &everal modifications. These modifications
planation other than by providing that thehe participant had payments actually congenerally reflect the fact that the existing
retroactive annuity starting date may not bmenced on the retroactive annuity startindming rules relating to notice and consent
earlier than termination of employment. date and that the participant must also rare generally tied to an annuity starting date
Section 205(c)(8) of the Employee Receive a make-up amount to reflect théhat is after the furnishing of the QJSA ex-
tirement Income Security Act of 1974, Pubmissed payments (with an appropriate aghanationt
lic Law 93-406 (88 Stat. 829) (ERISA),justment for interest from the date the pay- Section 417(a)(7)(A) specifically per-
provides a parallel rule to section 417(a)(7#nents would have been made to the date wfits the QJSA explanation to be made
of the Code that applies under Title | ofictual payment). after the annuity starting date and modi-
ERISA, and authorizes the Secretary of the In addition, because the purpose of =
Treasury to issue regulations limiting theetroactive annuity starting date is to plac
application of the general rule. Thus, Treahe participant in approximately the sam For example, section 417(a)(1) provides that a par-
sury regulations issued under sectiosituation that he or she would have been Eggﬁgg:ﬁlg‘;g; t;er‘ﬁ'},’mih; gfji'f“m‘é"('j”t‘)';‘si‘f
417(a)(7) of the Code apply as well for purhad benefits commgnced on t_he retroactiy, 417(a)(6) as the 90-day period ending on the
poses of section 205(c)(8) of ERISA. date, the retroactive benefit paymentannuity starting date.  Similarly, §1.417(e)—
On December 18, 1998, final regulationsvould be required to be based upon thi(b)(3)(i) provides that the written consent of the
were published in theederal Register(63 terms of the plan in effect as of the retroaclan participant and the participant's spouse must be
FR 70009) which amended §1.417(e)+ive annuity starting date (taking into ac-made nomore than 90 days before the annuity start
1(b)(3)(ii) of the Income Tax Regulations,count plan amendments executed after yng date. Also, 51.417(e)-1(b)(3)(i) provides that
\ o ! . . - the QJSA explanation must generally be provided no
relating to the timing for the QJSA explanaretroactive annuity starting date, but madiess than 30 days and no more than 90 days befor
tion and the participant waiver of a QJS/Aeffective on or before that date). Accordthe annuity starting date.

(I)Explanation of Provisions




fies the participant election period inwith a survivor annuity of $500 monthly these distributions, under limited circum-
these situations. These regulations wouli the spouse, and a QJSA with a retroastances. It is anticipated that most smal
make a comparable adjustment for théve annuity starting date would providebusinesses affected by these regulation
timing rules applicable to spousal conser#900 monthly to the participant with awill be sponsors of qualified retirement
by providing generally that, for retroac-survivor annuity of $450 monthly to theplans. Since these written participant
tive payments under section 417(a)(7)spouse, together with a $20,000 make-uglections and written spousal consents ar
the first date of actual payment is substipayment to the participant, the spouseequired to be collected only for certain
tuted for the annuity starting date in apwould be required to consent in order fodistributions, and since, in the case of &
plying the timing rules for notice and con-+the participant to elect the retroactive ansmall plan, there will be relatively few
sent. These modifications are intended touity starting date. Spousal consendistributions per year (and even fewer tha
ensure that the notice and election anender this special rule would not be reare subject to these requirements), sma
generally contemporaneous with the conguired in this example if the spouse’s surplans that provide distributions for which
mencement of benefits, but the modificavivor annuity under the retroactive annuthis collection of information is required
tions recognize the need for flexibility inity starting date election is at least $50Wvill only have to collect a small number
the timing to take into account adminisper month. of participant elections and spousal con:
trative delays. In furtherance of that goal, These proposed regulations would alssents as a result of these regulations. Ac
these proposed regulations would modifprovide that, pursuant to sectioncordingly, a Regulatory Flexibility Analy-
the general timing rule applicable to thet17(a)(2)(B), the consent of the particisis is not required. Pursuant to sectior
furnishing of notices, and to participantpant’s spouse as of the retroactive annui805(f) of the Code, this notice of pro-
elections and spousal consent. The pratarting date would not be required if thaposed rulemaking will be submitted to the
posed regulations would provide that thepouse is not the participant’'s spouse as 6hief Counsel for Advocacy of the Small
participant’s election to waive the QJSAthe date distributions commence, unlesBusiness Administration for comment on
under section 417(a)(1)(A)(i) and theotherwise provided in a qualified domesits impact on small business.
spouse’s consent under section 417(a)(#r relations order (as defined in section .
must generally be made before the annd14(p)). Comments and Requests for a Public
ity starting date, but permits a later elec- The proposed regulations would im-1€aring
tion if the distribution commences nopose an additional c_ondition on the ayail- Before these proposed regulations are
more than 90 days aftgr the QJSA expl_aablllty of a _retroactlve qnn_uny Start'ngadopted as final regulations, consideratior
nat|9n required by s§c_t|on 417(2_1)(3)(A)_ _|31Iate, _regard_mg the permlss_lble amount Qfiil pe given to any written comments (a
furr_nshed to the parthpant. This modlfl-the d|st_r|but|on under sections 417(6)(_3%igned original and 8 copies) or electronic
cation quuld apply \_Nlthout_regard to the(if apphcable) a_nd _415_. To satisfy this.omments that are submitted timely to the
retroacfuwty of annuity sta_rtmg dates, but:o_ndmon, the (_Jl|str|bupon would be re-|rs  The IRS and Treasury request com
would mc_lu_de an exceptlpn for r_eas_on_quwed to be adjl_Jsted, if necessary, t_o Satients on the clarity of the proposed rules
gble adm|n|s_trat|ve delay in the distribuisfy the r_equw_ements of sec_tlonsand how they can be made easier to unde
tion of benefits. _ 417(e)(3) _(|f _appllcable) and 41_5 if the_stand. All comments will be available for
Pgrsua_mt to _the regulatory a_l_uthorlt)date the dlstr|but|9n commences is S”bStb'uinc inspection and copying. A public
provided in section 417(a)(7)(A)(ii), thesetuted for the annuity starting date.
proposed regulations include a special ]
spousal consent rule in addition to thosBroposed Effective Date

| icabl p tion 417 written comments. If a public hearing is
rules applicable under section 417(a). ,oq, regulations are proposed to bgcheduled, notice of the date, time, anc
Under this special rule, if the spouse’s

' inni lace for the public hearing will be pub-
survivor annuity under a QJSA with anapphcable for plan years beginning on oP p g p

hearing may be scheduled if requested il
writing by any person that timely submits

lished in the-ederal Register
annuity starting date after the date thgfter January 1, 2002. g
QJSA explanation was provided would b&special Analyses Drafting Information

greater than the spouse’s survivor annuity L

pursuant to the participant's election of a It has been determined that this notice 11€ Principal authors of these regula-
retroactive annuity starting date, the pamf proposed rulemaking is not a signifi-ions aré Robert M. Walsh and Linda S. F.
ticipant could not elect a retroactive annueant regulatory action as defined in Exed¥iarshall, Office of Division Counsel/As-
ity starting date unless the participant'sitive Order 12866. Therefore, a regulaSciate Chief Counsel (Tax Exempt and
spouse (determined at the time distribttory assessment is not required. It i$Overnment Entities). However, other
tions actually commence) consents to theereby certified that these regulations wilP€rsonnel from the IRS and Treasury par
distribution. This special rule appliesnot have a significant economic impact offciPated in ﬂlelr*de*ve’lcoement.

even if the form of benefit that the partici-a substantial number of small entities.

pant_ elects as of the retroactive annuityhis certific_ation is bz_ised on the fa_ct thalbroposed Amendments to the

starting date is a QJSA. Thus, for exanthe regulations require the collection Of?egulations

ple, where a QJSA that begins after thplan participants’ written elections re-

QJSA explanation is furnished would pro-questing qualified retirement plan distrib- Accordingly, 26 CFR part 1 is pro-
vide $1,000 monthly to the participantutions, and written spousal consent tposed to be amended as follows:



PART 1 — INCOME TAXES affirmative distribution election is madethe missed payment or payments would
o by the participant (and before the date thétave been made to the date of the actue

Paragraph 1. The authority citation folyistribution is permitted to commencemake-up payment). Thus, the benefit de-
part 1 continues to read, in part, as folynger paragraph (b)(3)(ii)(D) of this sectermined as of the retroactive annuity
lows: tion), provided that, except as otherwisstarting date must satisfy the requirements
Authority: 26 U.S.C. 7805 ** * provided in paragraph (b)(3)(vii) of thisof sections 417(e)(3), if applicable, and
Par. 2. Section 1.417(e)-1 is amendegction regarding administrative delaysection 415 with the applicable interest
by: L . distributions commence not more than 9€ate and applicable mortality table deter-
1. Revising paragraph (b)(3)(i). days after the explanation of the QJSA imined as of that date. Similarly, a partici-
2. Revising paragraph (b)(3)(ii) intro-pqyiged. pant is not permitted to elect a retroactive
ductory text. . (iv) Retroactive annuity starting dates annuity starting date that precedes the
3. Revising paragraph (b)(3)(i)(C). (A} Notwithstanding the requirements ofdate upon which the participant could
4. Redesignating paragraphs (b)(3)(iiiharagraphs (b)(3)(i) and (ii) of this sechave otherwise started receiving benefits
and (b)(3)(iv) as paragraphs (b)(3)(Vii)jon pursuant to section 417(a)(7), a defe.g., the earlier of the participant's termi-
and (b)(3)(ix), respectively. _fined benefit plan is permitted to providenation of employment or the participant’s
5. Adding new paragraphs (b)(3)(ii) penefits based on a retroactive annuitgormal retirement age) under the terms of
through (b)(3)(vii). o starting date if the requirements describetthe plan in effect as of the retroactive an-
The additions and revisions read as folyy haragraph (b)(3)(v) of this section areity starting date. A plan does not fail to
lows: satisfied. A defined benefit plan is not retreat a participant as having elected a
s quired to provide for retroactive annuityretroactive annuity starting date as de-

81.417(e)-1 Restrictions and valuation g i ) ) ' §
starting dates. If a plan does provide for acribed in this paragraph (b)(3)(iv)(B)

of distributions from plans subject to

sections 401(a)(11) and 417. _retroactive a_n_nuity starting d_ate_,_it ma)_merely because the distributions are _ad-
impose conditions on the availability of gusted to the extent necessary to satisfy
*okok ok k retroactive annuity starting date in addithe requirements of paragraph
(b)* * * tion to those imposed by paragraplib)(3)(v)(B) of this section relating to sec-
3)*** (b)(3)(v) of this section, provided that im-tions 415 and 417(e)(3).

(i) Written consent of the participantposition of those additional conditions (C) If the participant’s spouse as of the
and the participant’'s spouse to the distritkdoes not violate any of the rules applicaretroactive annuity starting date would
ution must be made not more than 90 dayde to qualified plans. For example, aot be the participant’s spouse determined
before the annuity starting date, and, explan that includes a single sum paymeras if the date distributions commence
cept as otherwise provided in paragraples a benefit option may limit the electiorwere the participant’s annuity starting
(b)(3)(iii) and (b)(3)(iv) of this section, no of a retroactive annuity starting date talate, consent of that former spouse is no
later than the annuity starting date. those participants who do not elect theeeded to waive the QJSA with respect to

(if) A plan must provide participants single sum payment. A defined contributhe retroactive annuity starting date, un-
with the written explanation of the QJSAtion plan is not permitted to have dess otherwise provided under a qualified
required by section 417(a)(3) no less tharetroactive annuity starting date. domestic relations order (as defined in
30 days and no more than 90 days before (B) For purposes of this section, aection 414(p)).
the annuity starting date, except as prdretroactive annuity starting date” is an (D) Adistribution payable pursuant to a
vided in paragraph (b)(3)(iv) of this sec-annuity starting date affirmatively electedretroactive annuity starting date election
tion regarding retroactive annuity startindy a participant that occurs on or beforés treated as excepted from the presen
dates. However, if the participant, aftethe date the written explanation requiredtalue requirements of paragraph (d) of
having received the written explanation oby section 417(a)(3) is provided to thehis section under paragraph (d)(6) of this
the QJSA, affirmatively elects a form ofparticipant. In order for a plan to treat aection if the distribution form would
distribution and the spouse consents foarticipant as having elected a retroactiveave been described in paragraph (d)(6)
that form of distribution (if necessary), aannuity starting date, future periodic payef this section had the distribution actu-
plan will not fail to satisfy the require- ments with respect to a participant whally commenced on the retroactive annu-
ments of section 417(a) merely becausaects a retroactive annuity starting datity starting date.
the written explanation was provided tanust be the same as the future periodic (v) Requirements applicable to retroac-
the participant less than 30 days befoneayments, if any, that would have beetive annuity starting datesA distribution
the annuity starting date, provided that thpaid with respect to the participant hads permitted to have a retroactive annuity
following conditions are met: payments actually commenced on thetarting date with respect to a participant’s
*okok ok k retroactive annuity starting date. The patenefit only if the following requirements

(C) The annuity starting date is afteticipant must receive a make-up paymerdre met:
the date that the explanation of the QJS#o reflect any missed payment or pay- (A) The participant’'s spouse (including
is provided to the participant. ments for the period from the retroactivean alternate payee who is treated as the
*okok ok k annuity starting date to the date of the aspouse under a qualified domestic rela-

(iii) The plan may permit the annuitytual make-up payment (with an appropritions order (QDRO), as defined in section
starting date to be before the date that amfe adjustment for interest from the datd14(p)), determined as if the date distrib-



utions commence were the participant'suirements of paragraphs (b)(3)(iii) an
annuity starting date, consents to the digvi) of this section merely because, du
tribution in a manner that would satisfysolely to administrative delay, a distribu
the requirements of section 417(a)(2)tion commences more than 90 days aft
The spousal consent requirement of thighe written explanation of the QJSA i
paragraph (b)(3)(v)(A) is satisfied if suchprovided to the participant.
spouse consents to the distribution undér* * * *
paragraph (b)(2)(i) of this section. The
spousal consent requirement of this para- Robert E. Wenzel,
graph (b)(3)(v)(A) does not apply if the Deputy Commissioner
amount of such spouse’s survivor annuity of Internal Revenue.
payments under t_he r_etroactlve annu”}fziled by the Office of the Federal Register on Janua
starting date election is no less than thgs 2001, 8:45 am., and published in the issue of 1
amount that the payments to such spousederal Register for January 17, 2001, 66 F.R. 3916
would have been under a QJSA with an
annuity starting date after the date that the
explanation was provided.
(B) The distribution (including appro-
priate interest adjustments) provided
based on the retroactive annuity starting
date would satisfy the requirements of sec-
tion 417(e)(3), if applicable, and section
415 if the date the distribution commences
is substituted for the annuity starting date
for all purposes, including for purposes of
determining the applicable interest rate
and the applicable mortality table.
(vi) Timing of notice and consent re-
quirements in the case of retroactive an-
nuity starting dates.In the case of a
retroactive annuity starting date, the date
of the first actual payment of benefits
based on the retroactive annuity starting
date is substituted for the annuity starting
date for purposes of satisfying the timing
requirements for giving consent and pro-
viding an explanation of the QJSA pro-
vided in paragraphs (b)(3)(i) and (ii) of
this section, except that the substitution
does not apply for purposes of paragraph
(b)(3)(iii) of this section. Thus, the writ-
ten explanation required by section
417(a)(3)(A) must generally be provided
no less than 30 days and no more than 90
days before the date of the first payment
of benefits and the election to receive the
distribution must be made after the writ-
ten explanation is provided and on or be-
fore the date of the first payment. Simi-
larly, the written explanation may also be
provided less than 30 days prior to the
first payment of benefits if the require-
ments of paragraph (b)(3)(ii) of this sec-
tion would be satisfied if the date of the
first payment is substituted for the annuity
starting date.
(vii) Administrative delay A plan will
not fail to satisfy the 90-day timing re-



