Notice of Proposed Ru'emaking 7604, Ben Franklin Station, Washington

and Notice of Public Hearing DC 20044. Submissions may be hand d
livered Monday through Friday betweer
Relief From Joint and Several the hours of 8 a.m. and 5 p.m. to
Liability CC:M&SP:RU (REG-106446-98), Couri-
ers Desk, Internal Revenue Service, 111
REG-106446-98 Constitution Avenue, N.W., Washington,

~ DC. Alternatively, taxpayers may submit

AGENCY: Internal Revenue Servicecomments electronically via the Internet by
(IRS), Treasury. selecting the “Tax Regs” option on the IRS
ACTION: Notice of proposed rulemaking. Home Page, or by submitting comments d
rectly to the IRS Internet site at

SUMMARY:  This document contains pyy:/pww.irs.govitax_regs/regslist.ntml.
proposed regulations relating to relief

from joint and several liability under sec-FOR FURTHER INFORMATION CON-
tion 6015 of the Internal Revenue CodelACT: Concerning the proposed regula
The regulations reflect changes in the lafions, Bridget E. Finkenaur, 202-622-
made by the IRS Restructuring and Re#940; concerning submissions of
form Act of 1998. The regulations pro-comments, the hearing and/or to bt
vide guidance to married individuals fil-placed on the building access list to atten
ing joint returns who may seek relief fromthe hearing, Guy Traynor, 202-622-719(
joint and several liability. This document(not toll-free numbers).

also provides notice of a_public hearingsUPPLEMENTARY INFORMATION:

on these proposed regulations.

DATES: Written or electronically gener-Paperwork Reduction Act

ated comments and requests to speak (V_V'thThe collection of information contained

. Sn this notice of proposed rulemaking ha:
Egigggi\fggetg/ufpc:ilfzr?M;)yofo’ 2001, mu%een submitted to the Office of Manage

’ ' ment and Budget for review in accordanc
ADDRESSES: Send submissions tavith the Paperwork Reduction Act of 199E
CC:M&SP:RU (REG-106446-98), room(44 U.S.C. 3507). Comments on the col
5228, Internal Revenue Service, POBection of information should be sent to the
Office of Management and BudgetAttn:
Desk Officer for the Department of the
Treasury, Office of Information and Regu-
latory Affairs, Washington, DC 20503, with
copies to thdnternal Revenue Service
Attn: IRS Reports Clearance Officer,
W:CAR:MP:FP:S:0, Washington, DC
20224. Comments on the collection of in:
formation should be received by March 19
2001. Comments are specifically requeste
concerning:

Whether the proposed collection of in-
formation is necessary for the proper pel
formance of the functions of the Interna
Revenue Service, including whether th
information will have practical utility;

The accuracy of the estimated burde
associated with the proposed collection ¢
information (see below);

How the quality, utility, and clarity of the
information to be collected may be enhance

How the burden of complying with the
proposed collection of information may be



minimized, including through the applica-the joint return, without regard to whom thdaxes). Relief is not available for other taxes
tion of automated collection techniques oitems of income, deduction, credit, or basigeported on a taxpayer’s income tax return
other forms of information technology; andthat gave rise to the liability are attribut{e.g., domestic services employment taxes
Estimates of capital or start-up costs anable. Before the enactment of the Internainder section 3510).
costs of operation, maintenance, and puRevenue Service Restructuring and Reform The proposed regulations define several
chase of services to provide information. Act of 1998, Public Law 105-206 (112terms, some of which are unique to specific
The collection of information in this Stat. 685) (1998) (RRA), section 6013(eprovisions, and others of which are gener-
proposed regulation is in §1.6015-5. Inprovided the only relief from joint and sev-ally applicable to section 6015. One gener-
dividuals may request relief from jointeral liability, and it only applied in very ally applicable term is an item. An item is
and several liability by timely filing Form limited circumstances. generally defined as that which is required
8857, “Request for Innocent Spouse Re- Section 3201 of the RRA repealed sedo be separately reported on an individual
lief (And Separation of Liability and Eg- tion 6013(e) and replaced it with sectioincome tax return. However, amounts re-
uitable Relief),” or a written statement6015. Section 6015 applies to liabilitiexeived from investments that are required to
that contains the information required orhat arise after July 22, 1998, and liabilitiebe separately reported on an individual in-
Form 8857, that is signed under penaltiethat arose prior to July 22, 1998, which reeome tax return and that are from the same
of perjury. This collection of information mained unpaid as of that date. The provsource are aggregated and treated as or
is required in order for an individual to ressions of section 6015 expand the relietem. For example, assume an individual
quest relief from joint and several liabil-available to spouses or former spouses wheceives $700 in dividends and $1,000 in in-
ity. This information will be used to carrywish to be relieved from all or a portion ofterest from X Co. Although dividends and
out the internal revenue laws. The likelythe joint and several liability arising from ainterest are required to be separately re-
respondents are individuals. joint individual Federal income tax return.ported on the individual’s income tax return,
The reporting burden contained inSection 6015 makes the requirements fdiney are considered one item for purposes o
81.6015-5 is reflected in the burden ofelief from joint and several liability, for- section 6015 because the dividends and in
Form 8857. The estimated burden ismerly in section 6013(e), less restrictivderest are both from X Co. Items include,
learning about the law or the form, 17section 6015(b)), and adds two other relidfut are not limited to, gross income, deduc-
min.; preparing the form, 17 min.; andprovisions. One provision, section 6015(c)jons, credits, and basis. An erroneous iterr
copying, assembling, and sending thpermits the allocation of a deficiency beis defined as any item resulting in an under-
form to the IRS, 20 min. The reportingtween certain estranged spouses or formstatement or deficiency in tax to the extent
burden contained in §1.6015-5 for thespouses in proportion to their respective esuch item is omitted from, or improperly re-
statement signed under penalties of pereneous items or in accordance with othgrorted (including improperly characterized)
jury is estimated as: learning about thallocation rules. The other provision, secen, an individual income tax return.
law, 20 min.; preparing the statemention 6015(f), gives the Secretary equitable , )
signed under penalties of perjury, 30 mingiscretion to grant relief from joint and sev/nnocent Spouse Relief Under Section
and copying, assembling, and sending treral liability. The three relief provisionsGOlS(b)
statement to the IRS, 20 min. have_ diffe_rent eligibility rquirements and |, enacting section 6015, Congress fo-
An agency may not conduct or sponsoprovide different types of relief. cused, in part, on the limitations of sec-
and a person is not required to respond to, This document contains proposedi,n 6013(e). H.R. Conf. Rep. No. 599,
a collectlon of information unles_s it d|s-amendments to the Income Tax Regularggh Cong., 2d Sess. 249 (1998). Thus,
plays a valid control number assigned bgions (26 CFR part 1) that are necessary {Qtain limitations under section 6013(e)
the Office of Management_ and Budget. carry out the provisions of se<_:t|on 60_15have been eliminated in section 6015.
_ Book_s or reC(_)rds relating to a collec-Th_e proposed regulations provide _detallegor example, section 6013(e) required
tion of information must be retained aguidance on the three types of relief frony o+ there be aubstantial understatement
!ong as their C(_)n_tents_ may become matejeint and several liability under sectiongiputable to agrossly erroneoustem,
ial in theI adml(r;|strat|(|)|n (:f anytlnternaI2015. whereas section 6015(b) only requires
revenue law. Generally, tax returns an ) o .
tax return information are confidential, adxplanation of Provisions :gﬁ;g:gﬁar?f Tnnodtﬁ;Srt?jti?f?rir:geag%at'
required by 26 U.S.C. 6103. In General unlike section 6013(e), section 6015(b)
expressly provides for partial relief if a re-
To qualify for relief from joint and sev- questing spouse did not know, and had nc
Section 6013(d)(3) provides that spousezral liability, arequesting spoud@s defined reason to know, of only a portion of the
who file a joint Federal income tax returnin the regulations) must elect the applicationnderstatement. One procedural differ-
are jointly and severally liable for liabilities of section 6015(b) or 6015(c), or request e@nce is that a requesting spouse must no\
with respect to tax arising from that returnuitable relief under section 6015(f), within 2elect the application of section 6015(b).
The termtax includes additions to tax, years of the first collection activity after Otherwise, section 6015(b) provides
penalties, and interest. See sectionklly 22, 1998, with respect to the requestingie same type of relief as was available
6665(a)(2) and 6601(e)(1). Joint and sewspouse. Relief under section 6015 is onlynder section 6013(e). In addition, as
eral liability allows the IRS to collect theavailable for income taxes required undewith section 6013(e), if a requesting
entire liability from either spouse signingSubtitle A (including self-employment spouse qualifies for relief under section

Background



6015(b), refunds are available forable to an erroneous item of the nonrahe Secretary may rely upon all of the facts
amounts that the requesting spouse pagpiesting spouse if the Secretary demomand circumstances. One relevant factor i
toward the liability for which relief was strates that the requesting spouse had actudiether the requesting spouse made an €
granted. Much of the language in sectioknowledge of that item at the time the refort to be shielded from liability by deliber-
6015(b) is identical to that of sectionquesting spouse signed the joint return. Htely avoiding learning about an item. An-
6013(e). Accordingly, the case law interthe requesting spouse had actual knowbther relevant factor is whether the
preting this language under sectiomdge of only a portion of the erroneousequesting spouse had an ownership intel
6013(e) will be applied in interpreting theitem, partial relief may be available for theest in the property that gave rise to the item
same language under section 6015(b). amount of the deficiency attributable to th&he proposed regulations provide that joint
The proposed regulations defineder- portion of the item of which the requestingownership is a factor supporting a finding
statementby reference to sectionspouse did not have actual knowledgehat the requesting spouse had actus
6662(d)(2)(A). Consistent with the inter-Reason to know of an erroneous item or kenowledge of an erroneous item.
pretation of section 6013(e), the proposeplortion thereof is not sufficient to disqual- The proposed regulations also provide
regulations also clarify that “knowledgeify a requesting spouse from relief undethat the portion of the deficiency for which
or reason to know” of an understatemergection 6015(c). Hence, it may be easier the requesting spouse remains liable is in
exists only when either the requestingualify for relief under this provision thancreased (up to the entire amount of the defi
spouse actually knew of the erroneousnder section 6015(b). ciency) by the value of any disqualified as-
item giving rise to the understatement, or Knowledge of an item means knowledgesets transferred to the requesting spouse |
a reasonable person in similar circumef the receipt or expenditure. It does ndhe nonrequesting spouse. Disqualified as
stances would have known of the item. mean knowledge of the proper tax treatsets are defined as those assets transferr
Allocation of Deficiency Under Section ment of the item or how (or whether) it Wz_isfor the principal purpose of avoidance of
6015(c) actually reported on the r_eturn. _Th|stax or payr_nent of tax._ Any as_set_s trans:
knowledge standard is consistent with théerred during the period beginning 12
Section 6015(c) is one of the new relieknowledge standard adopted by the Uniteshonths before the mailing date of the first
provisions added by section 3201 of th&tates Tax Court and other courts. Sdetter of proposed deficiency and continu-
RRA. Section 6015(c) basically providegCheshire v. Commissionerl5 T.C. No. 15 ing to the present are presumed to be dis
relief for an estranged or former spous@ugust 30, 2000) (knowledge requiremengualified assets. However, the requesting
by allowing the requesting spouse to eleatnder section 6015(c) does not require repouse can rebut the presumption by show
to limit the requesting spouse’s liabilityquesting spouse to possess knowledge iofjy that the principal purpose of the transfel
for a deficiency to the portion of the defi-the tax consequences arising from the erravas not the avoidance of tax or payment o
ciency allocated to the requesting spousaeous item or that the item reported on th@x. In addition, the presumption does no
As with section 6015(b), the relief undereturn is incorrect; rather the statute reapply to transfers of assets pursuant to a d
section 6015(c) must be elected. Unlikguires only a showing that the requestingorce or separate maintenance or chilc
section 6015(b), refunds are not availablepouse actually knew of the erroneousupport agreement. The IRS and Treasur
under section 6015(c). item); Wiksell v. CommissioneP15 F.3d Department are particularly interested in re-
Of the three relief provisions in section1335 (9th Cir. 2000) (knowledge inquiry inceiving comments on whether there shoulc
6015, section 6015(c) comes closest teection 6015(c) focuses on whether the take ade minimisexception to the presump-
being a mechanical test. Unlike the othgrayer had knowledge of the erroneoution, and if so, the appropriate amount for
two relief provisions, section 6015(c)item, not the tax consequences of thauch an exception.
does not require a determination that item). Also, under the proposed regula- If a requesting spouse qualifies to elec
would be inequitable to hold the requesttions, a requesting spouse could have actuak application of section 6015(c), section
ing spouse liable in order for the requesknowledge of an erroneous item withou6015(d) generally provides that erroneou:
ing spouse to obtain relief. Several objeaecessarily knowing its source. Thus, if Wtems are allocated between the spouse
tive tests apply to determine whether &new that H received $1,000 of interest inas if they had filed separate returns. |Ir
requesting spouse qualifies for reliefcome, W would have actual knowledge oéddition, section 6015(g) directs the Sec:
Among the requirements for relief undethat item even if W thought that the interestetary to establish alternative methods of
section 6015(c) is the requirement that thevas tax-exempt, or even if W did not knowallocating erroneous items, other than the
requesting spouse be divorced, widowedrom whom the interest was received. Sinmethod in section 6015(d). Under the
or legally separated, or not have been itarly, W would have actual knowledge ofproposed regulations, erroneous income
member of the same household as thbe item even if W had thought (incor-items are generally allocated to the spous
nonrequesting spouse at any time duringgctly) that H had included the interest inwho earned the income or who owned the
the 12-month period ending on the date atome on the return. A requesting spouseiavestment or business producing the in-
election for relief is filed. The proposedfailure to review a completed joint returncome. If both spouses had an ownershi
regulations provide rules for determiningwill not negate a demonstration by the Seégnterest in an investment or business, al
whether spouses are members of the samaary that the requesting spouse had acti@atoneous income item from that invest-
household in particular situations. knowledge of an item. ment or business is allocated betweel
Relief under section 6015(c) is not avail- To demonstrate that a requesting spouskem in proportion to their respective
able for the portion of a deficiency attribut-had actual knowledge of an erroneous iterownership interests. Erroneous busines



or investment deductions are generally aproposed regulations provide that the Se@. Time and Manner of Requesting
located to the spouse who owned the bugietary has the discretion to grant equitablBelief.
ness or investment. If both spouses hadlief and that the discretion may be exer- ] )
an ownership interest in the business or iised if it would be inequitable to hold the Relief under section 6015 must be
vestment, an erroneous deduction relatedquesting spouse jointly and severally liglected or requestgd W'th'r) two years
to that business or investment is allocateable. Equitable relief is only available tdfom the firstcollection activity(as de-
between them in proportion to their retequesting spouses who fail to qualify fofined in the proposed regulations) after
spective ownership interests. Personal deelief under sections 6015(b) and 6015(cyuly 22, 1998, against the requesting
ductions are generally allocated 50% télowever, section 6015(f) may not beSPouse with respect to the joint and sev-
each spouse, unless the evidence showsed to circumvent the “no refund” rule oferal liability. In addition, relief may be
that a different allocation is appropriate. section 6015(c). Therefore, equitable re€!€cted or requested before the com-
Section 6015(d) also provides rules folief under section 6015(f) is not availablenencement of collection activity. How-
allocating a deficiency. Under the proto refund liabilities already paid, for ver, the election may not be made, nor
posed regulations, a portion of the defiwhich the requesting spouse would othefhiay relief be requested, before the tax-
ciency is allocated under the “proportionatevise qualify for relief under sectionPayer receives a notification of an audit
allocation method,” that is, in proportion t06015(c). or a letter or notice from the Secretary
each spouse’s share of erroneous items.Section 6015(f) directs the Secretary tédicating that there may be an outstand-
The proposed regulations provide addiprescribe procedures regarding when edd liability with regard to the joint re-
tional rules regarding the allocation of otheuitable relief may be granted. These prdd. The proposed regulations provide
portions of the deficiency. First, any porposed regulations provide general inforthat the Secretary will not consider pre-
tion of the deficiency attributable to certairation on section 6015(f) and refefmature claims.
disallowed credits and_taxes_ (cher than i_rindividuals seeking more detail_ed guid-3_ Determinations.
come tax and alternative minimum tax) ignce to the relevant revenue rulings, rev-
allocated entirely to one spouse or thenue procedures, or other published guid- The proposed regulations provide that
other. Second, any portion of the defiance issued on this topic. The detailed requesting spouse generally only re-
ciency attributable to the liability of the guidance on section 6015(f) is currentl¢eives one final determination of relief
child of the requesting or nonrequestingrovided in Revenue Procedure 2000-1&nder section 6015. However, a second
spouse is allocated under special rule§2000-5 I.R.B. 447). election under section 6015(c) may be
Third, any portion of the deficiency attrib- , . considered, and a final determination
utable to the alternative minimum tax undePther Considerations may be rendered on that election, if, at
section 55 is allocated between the spouses), 4qdition to the three types of reliefthe time of the second election, but not
in proportion to their individual shares of¢. joint and several liability, sectionat the time of the first election, the re-
the total alternative minimum taxable in-gn15 has many provisions that are reldluesting spouse is divorced, legally sep-
come as defined under section 55(b)(2)ant when a requesting spouse elects rdfated, widowed, or has not been a
Fourth, any portion of the deficiency attribqiet ynder section 6015(b) or 6015(c), ofmember of the same household as the
utable to accuracy-related penalties undegq, ests relief under section 6015(f). ThBONrequesting spouse at any time during
section 6662 and fraud penalties under S€Stoposed regulations provide detailedhe 12-month period ending on the date

tion 6663 is allocated to the spouse tBuidance on these other provisions: the election was filed.
whom the item giving rise to the penalty is .
allocable. 1. Types of Relief Considered. 4. Community Property.

The proposed regulations provide one ;
alternative allocation method, which must There are certain statutory conse- Under section 6015 and the proposed

be used in place of the general allocatiofuences to electing the application of sedegulations, the operation of community
method when there are erroneous iterri®n 6015(b) or section 6015(c) (e.g., sug2OPerYy law is not considered in deter-
taxed at different rates. This method enoension of the statute of limitations Of{nlnlng to which SPOUSE an erroneous
sures that the allocation of the liability iscollection). Therefore, the IRS will nottem is allocable.

not skewed, for example, when the defiautomatically consider such relief unlesg pyress.
ciency items consist of ordinary incomehe requesting spouse affirmatively elects .
items and capital gains. the application of at least one of those The proposed regulations amend
sections. If a spouse requests relief und8i.6013-4 to clarify that if a spouse as-
Equitable Relief Under Section 6015(f) section 6015(f) alone, relief will only beserts and establishes that he or she
onsidered under that section. Howevesjgned a joint return under duress, then
e : a requesting spouse elects the applicéhe return is not a joint return, and he or
g;ot\r/]lzlcl)ant/I:\ét ggsﬁiﬂdﬁegl%)zf;zc&ﬁgriSZZeO fon of eithgr section 6Q15(b) or 60;5(c)§he i§ not jointly _and severally liable for
the Secretary to grant equitable relie he IRS will autom.at|cally con3|d9_rthe “ab'“ty. arising from that Te‘“”"
from joint and several liability to request—\/\lhe'[h.er the requesting spouse qgghﬁ@herefore, " such a case, relief fr.om
ing spouses wha do not qualify for reIieffor relief under the other relief provisionsjoint and several liability under section

) i . 6015 is not necessary and inapplicable.
under section 6015(b) or 6015(c). Thé)f section 6015 y PP

Section 6015(f) is the other new relief



Highlighted Issues section 6015 provides safeguards to proteictformation (e.g., new name, address, em
, . nhonrequesting spouses from erroneous dgloyer) that would reasonably identify that
These proposed regulations contain dgsyminations granting relief to their respecspouse’s location.

tailed guidance on the three types of religf, o requesting spouses. The proposed resg_

available under section 6015, as well as th@ations provide that the Secretary mu pecial Analyses
other provisions contained in section 6015;; ; :
b ive a nonrequesting spouse notice that the ; a5 peen determined that these regul:

Although public comment is sought on al ; : ; ;
g p 9 equesting spouse filed a claim for reliefi,ng are not a significant regulatory action

of the issues in the proposed regulations,q an o ; . ;
pportunity to participate in the de;5 gefined in Executive Order 12866.
the IRS and Treasury Department are Pagsrmination of whether relief is appropriate

ticularly interested in receiving comments "\ tashioning these safeguards, the IR’I’herefore, aregulatory assessment is not re

on the issues highlighted below. These iSinq Treasury Department are attermptin ired. It has also been determined that se
sues present the most challenge in adminsjance th ry Dep PUNg ¥hn 553(b) of the Administrative Procedure

tering section 6015(c) the rights and interests of both e (5 .S .C. chapter 5) does not apply to

1 gKnowIed e The contrasting stand- requesting spouse and the nonrequestig, reqylations, and because the regulatior

: J . 9 spouse. A spouse who signs a joint retum i, ot impose a collection of information
ards of the relief provisions are most evi: p

X . >~ = "jointly and severally liable for the entire lia-5, small entities. the Regulatory Flexibili
dent in the respective knowledge I'm'tability, and the Secretary may collect the eny o, 5 USC c,hapter 69) doeg o apptl);/.

tions. Under section 6015(b), relief is nofjyq jiapility from either spouse. Therefore, Pyrsuant to section 7805(f), this notice o

available unless the requesting spou At i ;
q 9 SPOUSfetermination that one spouse is relieved oposed rulemaking will be submitted to

demonstrates that he or she had no knovﬂ)-mt and several liability may have no legalie chief Counsel for Advocacy of the
Small Business Administration for com-

edge or reason to know of the ittm giVinGtect on the amount of the other spouse’s |
questing SPOUSgant on its impact on small businesses.

rise to the understatement at the time t%ility. However. a nonre
joint return was signed. In contrast, seCtiofpes have a practical interest in the outcome

6015(c) provides that, assuming all of thes o jnnocent spouse determination becau§®mments and Public Hearing
qualifications are met, relief is available uns o requesting spouse is relieved of liabil-
less the Secretary demonstrates that the § 7 the IRS's only recourse s to collect that Before the regulations are adopted a:
questing spouse had actual knowledge g bility from the nonrequesting spouse. Théinal regulations, consideration will be
the item giving rise to the deficiency. Ac-rg and Treasury Department recognize thgiven to any written and electronic com-
tual knowledge cannot be inferred from th%ongress intended that the IRS take into af1€Nts that are submitted timely to the
requesting spouse’s reason to know of the, \nt the nonrequesting spouse’s viewlRS. The IRS and Treasury Departmen
erroneous item. The Secretary bears tha, o, it makes a determination of relief. SesPecifically request comments on the clar
burden of proof with respect to the knowly r  conf. Rep. No. 599, 195Cong., 2d ity of the proposed regulations, on how
edge limitation of section 6015(c). In coNggagg 251, 255 (1998). In addition, informahe proposed regulations can be made ea
trast, the requesting spouse bears the by, provided by a nonrequesting spouse |er to understand, and on the highlightec
den of proof with respect to the knowledgqe]e|pfu| in many cases to determine the al_i)ssues. All comments will be available
and reason to know limitations of SeCtio’bropriate amount of relief, if any. for public inspection and copying.
6015(b). The IRS and Treasury Depart- jnder the proposed regulations, a nonre- A public hearing has been schedulec
ment are specifically seeking comments OBuesting spouse will have an opportunity tfpr May 30, 2001, at 10 a.m., in the IRS
the definition ofitem, because it is knowl- participate in any administrative or judicialAuditorium (7" Floor), Internal Revenue
edge of an item that will disqualify a re-yatermination of relief. At the administra-Building, 1111Constitution Avenue, NW.,
questing spouse from receiving relief undeg, level, the nonrequesting spouse ma ashington, DC. Due to building secu-
sections 6015(b) and 6015(c). submit information relevant to the determi!lty Procedures, visitors must enter at the
2. Alternative Allocation MethodsSec- | 4tion to the IRS employee making the del_Oth Street entrance, located betweer
tion 6015(g)(1) directs the Secretary to pPrea mination. In addition, if the requestingcor‘StitUtiO” and Pennsylvania Avenues,
scribe regulations providing alternative aI—Spouse files a petition with the Tax CourtNW- In addition, all visitors will not be
location methods, and the proposeg, nonrequesting spouse will be notified‘i‘dmitted beyond the immediate entrance
regulations provide one that is discussegq have an opportunity to become a parfyf €& more than 15 minutes before the
above. The proposed regulations also pres ihe proceeding. See Interim Tax Coufi€aring starts. For information about
vide that additional alternative allocationg ;e 325 having your name placed on the building
methods may be provided in subsequent Nonetheless, the IRS and Treasury D&CCess list to attend the hearing, see th
guidance. The IRS and Treasury Depa’Bartment recognize that some spouses mavOR FURTHER INFORMATION
ment are specifically interested in receivingya rajuctant to apply for relief from joint ONTACT” section of this preamble.
comments about the alternative allocatiog,q several liability, or submit information The rules of 26 CFR 601.601(a)(3)
method provided in the proposed regmar'egarding the other spouse’s request for r@bply to the hearing.
tions, and any other allocation methods th%f’ due to privacy concerns or for fear of Persons who wish to present oral com:
should be considered. the other spouse’s reprisal. To address tHients at the hearing must submit written
3. Interests of the Nonrequesting Spousgoncem, the proposed regulations provio%omments and an outline of the topics tc
It is anticipated that relief under sectior}hat’ at the request of one spouse, the Sechs discussed and the time to be devoted t
6015 will be granted more frequently thaqary will omit from shared documents anysach topic (signed original and eight (8)
it was under section 6013(e). Accordingly, copies) by April 27, 2001.



A period of 10 minutes will be allotted vidual who signed such return unde(3) Not members of the same household.

to each person for making comments.

duress is not jointly and severally liablgi) Temporary absences.

An agenda showing the scheduling ofor the tax shown on the return or any de{ii) Separate dwellings.
the speakers will be prepared after thiciency in tax with respect to the return(c) Limitations.
deadline for receiving outlines hasThe return is adjusted to reflect only th€1) No refunds.
passed. Copies of the agenda will b&x liability of the individual who volun- (2) Actual knowledge.
available free of charge at the hearing. tarily signed the return, and the liability is(3) Disqualified asset transfers.
determined at the applicable rates in se¢d In general.

Drafting Information

tion 1(d). Section 6212 applies to the adii) Disqualified asset defined.

The principal author of the regulation§essment of any deficiency in tax on sucfiii) Presumption.

is Bridget E. Finkenaur of the Office of €turn-
Associate Chief Counsel, Procedure an
Administration (Administrative Provi-
sions and Judicial Practice Division).§l_6015
However, other personnel from the IRS

—0 Table of contents.

(4) Examples.

¢ Par. 3. Sections 1.6015-0 througlfd) Allocation.
1.6015-9 are added to read as follows: (1) In general.

(2) Allocation of erroneous items.
(i) Benefit on the return.

and Treasury Department participated in This section lists captions contained ifil) Fraud.

the development of the regulations.

* * * *x %

§81.6015-1 through 1.6015-9.

(iiif) Erroneous items of income.
(iv) Erroneous deduction items.

81.6015-1 Relief from joint and several (3) Burden of proof.

Proposed Amendments to the
Regulations

liability on a joint return.

(a) In general.

Accordingly, 26 CFR part 1 is pro-(b) Duress.
posed to be amended as follows:
compromise.

PART 1—INCOME TAXES (d) Fraudulent scheme.

Paragraph 1. The authority citation fo
part 1 is amended by adding the followin
entries in numerical order to read as foltt) In general.
lows: (2) Example.

Authority: 26 U.S.C. 7805 * * * (9) Definitions.

§1.6015-1 also issued under 26 U.S.¢L) Requesting spouse.
6015(g). (2) Nonrequesting spouse.

§1.6015-2 also issued under 26 U.S.¢3) ltem. '
6015(g). (4) Erroneous item.

§1.6015-3 also issued under 26 U.s.¢>) Election or request.
6015(g). (h) Transferee liability.

§1.6015-4 also issued under 26 U.S.¢1) In general.
6015(g). (2) Example.
81.6015-5 also issued under 26 U.S.%1_6015_2 Relief from liability
6015(g).
§1.6015-6 also issued under 26 U.S.C.
6015(g). (a) In general.
81.6015-7 also issued under 26 U.S.@b) Understatement.
6015(g). (c) Knowledge or reason to know.
§1.6015-8 also issued under 26 U.S.Qd) Inequity.
6015(g). (e) Partial relief.
§1.6015-9 also issued under 26 U.S.1) In general.
6015(g). * * * (2) Example.

Par. 2. In 8§1.6013-4, paragraph (d) is . o
added to read as follows: 81.6015-3 Allocation of liability for

f) Community property laws.

individuals who are no longer married,
are legally separated, or are not member§1.6015-6 Nonrequesting spouse’s

§1.6013-4 Applicable rules.
of the same household.

* k k% %

(d) Return signed under duresdf an (a) Election to allocate liability.
individual asserts and establishes that Hb) Definitions.
or she signed a return under legal duresd,) Divorced.
the return is not a joint return. The indi{2) Legally separated.

{e) Res judicatand collateral estoppel.

applicable to all qualifying joint filers.

(4) General allocation method.
(i) Proportionate allocation.
(ii) Separate treatment items.

) . _ (i) Child’s liability.
(c) Prior closing agreement or offer iNGv) Allocation of certain items.

(A) Alternative minimum tax.

(B) Accuracy-related and fraud penalties.
(5) Examples.

(6) Alternative allocation methods.

(i) Allocation based on applicable tax
rates.

(i) Allocation methods provided in subse-
guent published guidance.

(iif) Example.

81.6015-4 Equitable relief.

§1.6015-5 Time and manner for
requesting relief.

(a) Requesting relief.

(b) Time period for filing a request for re-
lief.

(1) In general.

(2) Definitions.

(i) Collection activity.

(ii) Date of levy or seizure.

(3) Requests for relief made before com-
mencement of collection activity.

(4) Examples.

(5) Premature requests for relief.

(c) Effect of a final administrative deter-
mination.

notice and opportunity to participate in
administrative proceedings.

(a) In general.
(b) Information submitted.
(c) Effect of opportunity to participate.



81.6015-7 Tax Court review. whether relief is appropriate under the otheéd015 was not available in that proceeding
elective provision and, to the extent relief islowever, any final determinations made
: ) N unavailable under either, under 81.6015—4y a court of competent jurisdiction re-
(b) Time period for petitioning the Taxlf a requesting spouse seeks relief onlgarding issues relevant to §1.6015-2
Court. - , under 81.6015-4, the Secretary may ndt6015-3, or 1.6015-4 are conclusive ant
((.:) Restrictions on coIIecnonland SPSPe”grant relief under §1.6015-2 or 1.6015-3nay not be reconsidered, provided the re
sion of the running of the period of I|m|ta-A requesting spouse must affirmativelyguesting spouse materially participated ir
tions. i . elect the application of §1.6015-2 otthe prior court proceeding.

(1) Restrictions on collection under1.6015-3 in order for the Secretary to grant (f) Community property laws-(1) In
§1.6015-2 or 1.6015-3. , relief under one of those sections. general In determining whether relief is
(.2) Sus.pe.ns[on of the running of the pe- (3) Relief is not available for liabilities available under §1.6015-2, 1.6015-3, ol
r!od ofllmltanons_ that are required to be reported on a joirit.6015-4, items of income, credits, anc
(I) Rellgf under 81.6015-2 or 1.6015-3. Federal income tax return but are not indeductions are generally allocated to the
(i Rellgf gnder §1.6015-4. come taxes imposed under Subtitle A of thepouses without regard to the operation o
(.3) Definitions. Internal Revenue Code (e.g., domestic setommunity property laws. An erroneous
(I) Levy. . . vice employment taxes under section 3510fem is attributed to the individual whose
(”) Proceedings in court. . (b) Duress For rules relating to the activities gave rise to such item. See
(iii) Assessment to which the election "treatment of returns signed under dures§1.6015-3(d)(2).

(a) In general.

lates. see 81.6013-4(d). (2) Example The following example
§1.6015-8 Applicable liabilities. (c) Prior closing agreement or offer inillustrates the rule of this paragraph (f):
compromise A requesting spouse is not Example (i) H and Ware married and h_ave lived
(a) In general. entitled to relief from joint and several Ii-gnsfgﬁl'“léagg(;gm:r‘gzdp@ﬂﬁsyasﬁﬁ);;Z‘;fall?f-
(b) Liabilities paid on or before July 22,ability under 81.6015-2, 1'6015_3' Ofome tax re’turn fo’r the 2002 taxable year. In Augus
1998. 1.6015-4 for any tax year for which the&gos, the Internal Revenue Service proposes :
(c) Examples. requesting spouse has entered into a clag:7,000 deficiency with respect to the 2002 joint re-
ing agreement (other than an agreemen. A portion of the deficiency is attributable to
§1.6015-9 Effective date. entered into pursuant to section 6224(c 0,000 of H's unreported interest income from his

individual bank account, the remainder of the defi-

relating to partnership items) with theciency is attributable to $30,000 of W’s disallowed

§1.6015-1 Relief from joint and several Commissioner that disposes of the samgsiness expense deductions. Under the laws ¢
liability on a joint return. liability that is the subject of the claim forState A, H and W each own 1/2 of all income earnec

relief. In addition, a requesting spouse ignd property acquired during the marriage.

(@) In general (1) An individual who not entitled to relief from joint and several (i) In November 2005, H and W divorce and W
timely elects to allocate the deficiency. Even though

qualifies and elects under section 6013 tgability under §1.6015-2, 1.6015-3, or,

h .. . . . the laws of State A provide that 1/2 of the interest in-
file a joint Federal income tax return with1.6015—-4 for any tax year for which thepme is W's, for purposes of relief under this section,
another individual is jointly and severallyrequesting spouse has entered into afe $20,000 unreported interest income is allocable t
liable for the joint Federal income tax lia-offer in compromise with the Commis-H. and the $30,000 disallowed deduction is allocable

bilities for that year. However, a spoussioner. For rules relating to the effect of° W The community property laws of State Aare not

or former spouse may be relieved of jointlosing agreements and offers in Comproc-ons'dere‘j in allocating items for this purpose.
(g) Definitions—(1) Requesting

and several liability for any Federal in-mise, see sections 7121 and 7122, and tgeouse A requesting spouse is an indi-
come tax, self-employment tax, penaltiesegulations thereunder. F()j o ﬂq So 9 . p ) il
additions to tax, and interest for that year (d) Fraudulent scheme If the Secre- vidual who filed a Joint Tetuirn and etects

under the following three relief provi- tary establishes that a spouse transferr&g ©f from Federal income tax liability
. rising from that return under 81.6015-2

SIOnS. assets to the other spouse as part Ofgzril 6015-3, or requests relief from Fed-

(i) Innocent spouse relief underfraudulent scheme, relief is not available " » OF requesis re

eral income tax liability arising from that

§1.6015-2. under section 6015, and SeCtior}eturn under §1.6015-4
(if) Allocation of deficiency under 6013(d)(3) applies to the return. (2) Nonre uéstin S.OuseA e,
§1.6015-3. (e) Res judicata and collateral estop- d g sp

(iii) Equitable relief under §1.6015-4. pel. A requesting spouse is not entitied t@v%%fn“”t%esfga‘ﬁ‘ésiﬁntgi;gﬂ;’;d;‘if‘; L
2) A requesting spouse may submit aeli joi iabili
(2) questing spou y submit gelief from joint and several liability ioint return for the year for which relief

single claim electing relief under both or eiunder §1.6015-2 or 1.6015-3 for any ta% liability | ht
ther §81.6015-2 and 1.6015-3, and rerear for which a court of competentjuris-ro(rg) Ilztierlr: yfnsi(t);?] ié that which is re-
questing relief under 81.6015-4. Howevetiction has rendered a final determination

equitable relief under §1.6015-4 is availen the requesting spouse’s tax liability ifquwed to be separately listed on an indi

able only to a requesting spouse who failhe requesting spouse materially partici\-/IOIuaI income tax return or any required

o qualy o e e 51505 2 st n e procesdng. A reqsosinglocTTETS, S 0 one eepton
1.6015-3. If a requesting spouse elects thpouse has not materially participated in a !
application of either §1.6015-2 orprior proceeding if, due to the effective’ ¢, cdulred to be separately reported o
1.6015-3, the Secretary may considefate of section 6015, relief under sectiof " individual income tax return and that

are from the same source are aggregate



and treated as a single item. Items in- (2) Example The following example spouse’s educational background and
clude, but are not limited to, gross indllustrates the rule of this paragraph (h): business experience; the extent of the re
come, deductions, credits, and basis. Example H and W timely file their 1998 jointin- questing spouse’s participation in the ac-
(4) Erroneous item An erroneous item SOMe tax return on April 15, 1999. H dies in Marchyy ity that resulted in the erroneous item;
. . . . 000, and the executor of H’s estate transfers all of . .
is any |t_em re_sultlng in an understatemen, '« ascets to W In July 2001, the Imem}g{he?her the requesting spouse failed to
or deficiency in tax to the extent that SUCRevenue Service assesses a deficiency for the 198¥Iuire, at or before the time the return
item is omitted from, or improperly re-return. The items giving rise to the deficiency ar&vas signed, about items on the return or
ported (including improperly character-attributable to H. Wis relieved of the liability underomitted from the return that a reasonable
ized) on an individual income tax return3ection 6015, and H's estate remains solely "ab"z)erson would question; and whether the
= | ted i f The Int_ernal Revenue Service may see_k to collect it ted d t
For example, unreported income from &g, qeficiency from W to the extent permitted undeE'TONEOUS item represented a departur
investment asset resulting in an undel=ederal or state transferee liability or property lawsffOM a recurring pattern reflected in prior
statement or deficiency in tax is an erro- ) N years’ returns (e.g., omitted income from
neous item. Similarly, ordinary income31:6015-2 Relief from liability an investment regularly reported on prior
that is improperly reported as capital gai@PPlicable to all qualifying jointfilers.  yearg returns).
resulting in an understatement or defi- (a) In general A requesting spouse (d) Inequity. All of the facts and cir-
ciency in tax is also an erroneous itemmay be relieved of joint and several liabilcumstances are considered in determining
An erroneous item is also an improperlyty for tax (including additions to tax, whether it is inequitable to hold a request-
reported item that affects the liability onpenalties, and interest) from an underng spouse jointly and severally liable for
other returns (e.g., an improper net opestatement for a taxable year under thign understatement. One relevant factol
ating loss that is carried back to a priogection if the requesting spouse elects ther this purpose is whether the requesting
year’s return). application of this section in accordancépouse significantly benefitted, directly or
(5) Election or request A qualifying with §81.6015-1(g)(5) and 1.6015-5]ndirectly, from the understatement. A
election under §1.6015-2 or 1.6015-3, aind— significant benefit is any benefit in excess
request under §1.6015-4, is the first (1) A joint return was filed for the tax- of normal support. Evidence of direct or
timely claim for relief from joint and sev- able year; indirect benefit may consist of transfers of
eral liability for the tax year for which re-  (2) On the return there is an understatgroperty or rights to property, including
lief is sought. A qualifying election alsoment attributable to erroneous items ofransfers that may be received several
includes a requesting spouse’s secortdle nonrequesting spouse; years after the year of the understatement
election to seek relief from joint and sev- (3) The requesting spouse establishehus, for example, if a requesting spouse
eral liability for the same tax year undethat in signing the return he or she did ngeceives property (including life insur-
81.6015-3 when the additional qualificaknow and had no reason to know of thance proceeds) from the nonrequesting
tions of paragraph (g)(5)(i) and (i) of thisitem giving rise to the understatementspouse that is traceable to items omitted
section are met— and from gross income that are attributable to
(i) The requesting spouse did not qual- (4) It is inequitable to hold the requestthe nonrequesting spouse, the requesting
ify for relief under 81.6015-3 when theing spouse liable for the deficiency attribspouse will be considered to have re-
Internal Revenue Service considered thgtable to the understatement. ceived significant benefit from those
first election because the qualifications of (b) Understatement The termunder- items. Other factors that may also be
§1.6015-3(a) were not satisfied; and  statementas the meaning given to suchaken into account include the fact that the
(i) At the time of the second election,term by section 6662(d)(2)(A) and thenonrequesting spouse has not fulfilled
the qualifications for relief under regulations thereunder. support obligations to the requesting
81.6015-3(a) are satisfied. (c) Knowledge or reason to knowA spouse or the fact that the spouses hav
(h) Transferee liability—(1) In general  requesting spouse has knowledge or rebeen divorced, legally separated, or not
The relief provisions of section 6015 dason to know of an erroneous item if he obeen members of the same household fo
not negate liability that arises under thghe either actually knew of the item giv-at least the 12 months directly preceding
operation of other laws. Therefore, a reing rise to the understatement, or if a redhe election. For more information on
questing spouse who is relieved of joinsonable person in similar circumstancetactors relevant to determining whether it
and several liability under 81.6015-2would have known of the item giving riseis inequitable to hold a requesting spouse
1.6015-3, or 1.6015-4 may nevertheless the understatement. For rules relatinigble, see Rev. Proc. 2000-15 (2000-5
remain liable for the unpaid tax (includingto a requesting spouse’s actual knowl-R.B. 447), or guidance subsequently
additions to tax, penalties, and interest) tedge, see §1.6015-3(c)(2). All of thepublished by the Secretary as described ir
the extent provided by Federal or statéacts and circumstances are considered §1.6015-4(c).
transferee liability or property laws. Fordetermining whether a requesting spouse (€)Partial reliet—(1) In general If a re-
the rules regarding the liability of trans-had reason to know of an erroneous itenguesting spouse had no knowledge or rea
ferees, see sections 6901 through 690fhe facts and circumstances that are coson to know of only a portion of an erro-
and the regulations thereunder. In addsidered include, but are not limited to, th&@eous item, the requesting spouse may b
tion, the requesting spouse’s propertyature of the item and the amount of theglieved of the liability attributable to that
may be subject to collection under Feditem relative to other items; the couple’ortion of that item, if all other require-
eral or state property laws. financial situation; the requestingments are met with respect to that portion.



(2) Example The following example (3) Not members of the same houseditional $4,000 of dividend income, relief
illustrates the rules of this paragraph (e):hold—(i) Temporary absencesA re- would not be available for the portion of
Example H and W are married and file their questing spouse and a nonrequestirthe deficiency attributable to the $1,000
2004 joint income tax return in March 2005. Ingh g se are considered members of thud dividend income of which H had actual
April 2006, H is convicted of embezzling $2 million . . . )
from his employer during 2004. H kept all of hisS&Me household during either spousel_mowledge. A requesting spouse’s actua
embezzlement income in an individual bank actemporary absences from the household kihowledge of the proper tax treatment of
count, and he used most of the funds to support his iS reasonable to assume that the abseat item is not relevant for purposes of
gambling habit. However, each month during 2004spouse will return to the household, andemonstrating that the requesting spous
H transferred $10,000 from the individual accounttgne hoysehold or a substantially equivahad actual knowledge of an erroneous
H and W's joint bank account. W paid the house; . . . . N .
hold expenses using this joint account, and regular nt household is maintained in anticipaitem. For e_x_ample_, assume H did not
received the bank statements relating to the accoutfon of such return. Examples of tempoknow W’s dividend income from X Co.
W had no knowledge or reason to know of H's emfary absences may include, but are netas taxable, but knew that W received the
bezzling activities. However, W did have knowl-|imited to, absence due to incarceratiorgividend income. Relief is not available
edge and reason to know of $120,000 of the $2 miyogpitalization, business travel, vacatiomnder this provision. In addition, a re-
lion of H's embezzlement income at the time sh . . . . ,
signed the joint return because that amount passir@vel, military service, or education awayjuesting spouse’s knowledge of how ar
through the couple’s joint bank account. TherefordfOM home. erroneous item was treated on the tax re
W may be relieved of the liability arising from (i) Separate dwellingsA husband and turn is not relevant to a determination of
$1,880,000 of the unreported embezzlement incomgyife who reside in the same dwelling aravhether the requesting spouse had actu:
but she may not be relieved of the liability for thecqngjjered members of the same houskrowledge of the item. For example, as-
deficiency arising from $120,000 of the unreporte . , .. .
embezzlement income of which she knew and ha olq. However, a husband z_";md wife wheume that H kn_ew of Ws_ dividend in-
reason to know. reside in two separate dwellings, whethezome, but H failed to review the com-
) . or not part of the same structure, are ng@leted return and did not know that W
§1.6015-3 Allocation of deficiency for  qnsigered members of the same housemitted the dividend income from the re-
individuals who are no longer married, 1514 unless one is temporarily absenturn. Relief is not available under this
are legally separated, or are not membergo the other's household within theprovision.
of the same household. meaning of paragraph (b)(3)(i) of this sec- (ii) Knowledge of the source of an erro-
(a) Election to allocate deficiencyA re- tion. neous item is not sufficient to establish
questing spouse may elect to allocate a de-(c) Limitations—(1) No refunds Relief actual knowledge. For example, assume
ficiency if, as defined in paragraph (b) ofunder this section is only available for unH knew that W owned X Co. stock, but H
this section, the requesting spouse is dpaid liabilities resulting from understate-did not know that X Co. paid dividends to
vorced, widowed, or legally separated, oments of liability. Refunds are not authoW that year. H’'s knowledge of W’s own-
has not been a member of the same housgied under this section. ership in X Co. is not sufficient to estab-
hold as the nonrequesting spouse at any(2) Actual knowledge (i) If the Secre- lish that H had actual knowledge of the
time during the 12-month period ending oiary demonstrates that the requestingdividend income from X Co. In addition,
the date an election for relief is filed. Subspouse had actual knowledge at the time requesting spouse’s actual knowledgs
ject to the restrictions of paragraph (c) ofhe return was signed of an erroneousay not be inferred when the requesting
this section, an eligible requesting spouséem that is allocable to the nonrequestingpouse merely had reason to know of the
who elects the application of this section ispouse, the election to allocate the deferroneous item. Even if H's knowledge
accordance with §81.6015-1(g)(5) angiency attributable to that item is invalid,of W's ownership interest in X Co. indi-
1.6015-5 generally may be relieved of joinand the requesting spouse remains liabtates a reason to know of the dividend in:
and several liability for the portion of anyfor the portion of the deficiency attribut-come, actual knowledge of such dividend
deficiency that is allocated to the nonreable to that item. For example, assume \Wicome cannot be inferred from H'’s rea-
questing spouse pursuant to the allocatioeceived $5,000 of dividend income fromson to know.
methods set forth in paragraph (d) of thiger investment in X Co. but did not report (iii) To demonstrate that a requesting
section. Relief may be available to botfit on the joint return. H knew that W re-spouse had actual knowledge of an erro
spouses filing the joint return if each spouseeived $5,000 of dividend income from Xneous item at the time the return was
is eligible for and elects the application ofCo. that year. H had actual knowledge ddigned, the Secretary may rely upon all of
this section. the erroneous item (i.e., $5,000 of unrethe facts and circumstances. One facto
(b) Definitions—(1) Divorced A re- ported dividend income from X Co.), andthat may be relied upon in demonstrating
questing spouse is divorced if the requesno relief is available under this section fothat a requesting spouse had actua
ing spouse has a divorce decree that iBe deficiency attributable to the dividencknowledge of an erroneous item is
recognized in the jurisdiction in which theincome from X Co. If a requestingwhether the requesting spouse made a d
requesting spouse resides. spouse had actual knowledge of only Aberate effort to avoid learning about the
(2) Legally separated A requesting portion of an erroneous item, then relief igem in order to be shielded from liability.
spouse is legally separated if the separaot available for that portion of the erro-This factor, together with all other facts
tion is recognized under the laws of th@eous item. For example, if H knew thaand circumstances, may demonstrate the
jurisdiction in which the requestingW received $1,000 of dividend incomethe requesting spouse had actual knowl
spouse resides. and did not know that W received an adedge of the item. Another factor that may



be relied upon in demonstrating that a resumed to be a disqualified asset. The presary 1999, W signs a blank joint Federal income
questing spouse had actual knowledge stimption also applies to any asset that & return for 1998 and gives it to H to fill out. The

an erroneous item is whether the requedransferred from the nonrequesting spouégtrl:]?e‘:vgsogzqeg gﬁg 3\7 ;Aeirgi\]/-j ;%909_. d;; ;See;fér

|ng spouse and the nonrequesting spo_umethe reques_ting spouse after the mailin&oposing a deficiency relating to $100,000 of unre-
jointly owned the property that resulted irdate of the first letter of proposed defiported dividend income received by H with respect
the erroneous item. Joint ownership is aiency. However, the presumption doe® stock of ABC Co. owned by H. W knew that H

factor supporting a finding that the re-not apply if the requesting spouse estafieceived the $100,000 dividend payment in August

questing spouse had actual knowledge tishes that the asset was transferred pufS>S: but she did not know whether H reported that
ayment on the joint return.

an erroneous item. For purposes of thsuant to a divorce decree or separape (i) On January 30, 2002, W files an election to
paragraph, a requesting spouse will not bmaintenance agreement. In addition, a r@tocate the deficiency from the 1998 return to H. W
considered to have had an ownership imuesting spouse may rebut the presumplaims she did not review the completed joint return,

terest in an item based solely on the opetion by establishing that the principal pur&nd therefore, she had no actual knowledge that

ation of community property law. Ratherpose of the transfer was not the avoidané%‘?re was an understatement of the dividend income
s election to allocate the deficiency to H is in-

a requesting spouse who resid_ed in a corof tax or payment of tax. _ valid because she had actual knowledge of the erro.
munity property state at the time the re- (4) Examples The following examples neous item (dividend income from ABC Co.) at the

turn was signed will be considered tdllustrate the rules in this paragraph (c): time she signed the return. The fact that W signed &
have had an Ownership interest in an iter_n Examp|e 1 Actu_al knoyvledge of an erronequsblank _return is irrelevgnt. The result would be the
only if the requesting spouse’s name aﬁt-em (i) H and W file I':he"‘ 2001 joint Federal in- same if W h_ad not reviewed the completed return or
. come tax return on April 15, 2002. On the return, Hf W had reviewed the completed return and had not
peared on th_e o_wners_hlp_ do_cuments, Qhdw report W’s self-employment income, but theynoticed that the item was omitted.
there otherwise is an indication that thg not report W's self-employment tax on that in- (iii) Assume the same facts as in paragraph (i) of
requesting spouse had a direct interest #me. In August 2003, H and W receive a 30-daghis Example 3except that, instead of receiving
the item. For example, assume H and Vytter from the Internal Revenue Service proposing%l_O0,000 of unrep_orted diyidend income, H re-
live in State A, a community propertydeficiency with respect to W’s unreported self-emcelyed $50,000 of interest income from ABC Co.
state. After their marriage, H 0Pens Goo ' i nineros aualiios oot permorap25.000 of dvidend income. rom ABC.Co. (omted
) ! , H, who otherwise qualifies under paragra ) ivi i . i
bank account in his name. Under the 0Ra) of this section, files an?election to aIIoczte tl?e dpérom the return). W knew that H received both divi-
eration of the community property laws officiency to W. The erroneous item is the self-emdend and interest income from ABC Co. but did not
State A, W owns 1/2 of the bank accoungloyment income, and it is allocable to W. H knowsknow the total was greater than $50,000. W's elec-
However, W does not have an ownershiﬁalt W earned income in 2001 as a Se'f'emp'oyem”.éo;'g?c.zte t(;).H the d?f'c'elr.'dcy:}g\'b“ﬁb!etto thf
; : . ician, but he does not know that self-employomitted dividend income is valid. ough interes
interest in the account for purposes of th'%z?tctlzg must be reported on and paid with a joirand dividend income are required to be separatel
paragraph (c)(2)(iii) because the accountwm. P P J stated on a joint Federal incgme tax return, §1ey arZ
is not held in her name and there is no (i) H's election to allocate the deficiency to W is one item in this case because the dividend and inter
other indication that she has a direct intefavalid because, at the time H signed the joint returrgst income are investment income received from the
est in the item. H had actual knowledge of W's self-employment insame source (ABC Co.). The erroneous item is the
come. The fact that H was unaware of the tax conststal dividend and interest income from ABC Co. W
(3) Disqualified asset transfers(i) In quences of that income (i.e., that an individual is redid not have actual knowledge of the erroneous item
general The portion of the deficiency for quired to pay self-employment tax on that incomejcombined dividend and interest income from ABC
which a requesting spouse is liable is inis not relevant. Co. greater than $50i0.00)' Therefore, her election to
creased (up to the entire amount of the de- Example 2 Actual knowledgeknozvi)n{_'ert:ed flrom a aIIocatgt to H thel.gleflmency attributable to the erro-
- . ... requesting spouse’s reason to kno as long neous item is valid.
ficiency) by the value of any dlsqualmedbeqen an g;'levi?i gambler. H supports his gamt?ling Example 4 Actual knowledge of an erroneous
gsset that was transferred to the _reque%\‘bit and keeps all of his gambling winnings in artem of income (i) H and W are legally separated.
ing spouse. For purposes of this parandividual bank account, held solely in his name. Wn June 2004, a deficiency is proposed with respect
graph (c)(3), the value of a disqualifiecknows about H's gambling habit and that he keepsta H's and W’s 2002 joint Federal income tax return
asset is the fair market value of the ass&gParate bank account, but she does not knothat is attributable to $30,000 of unreported income
he date of the t f whether he has any winnings because H does not tébm H’s plumbing business that should have been
on the date o € transier. her, and she does not otherwise know of H’s banteported on a Schedule C. No Schedule C was at:
(i) Disqualified asset definedA dis- account transactions. H and W file their 2001 jointached to the return. At the time W signed the re-
qualified asset is any property or right td-ederal income tax return on April 15, 2002. Oriurn, W knew that H had a plumbing business but
property that was transferred from thé)ctobe_r 31, gogg,olgoagdfw receiV(le g 30-day Iette?:d Bot _know er\}(’ethelr }-tl recteiwlald ar:y itncsntqhe f(rjorp
nonrequesting spouse to the requestfiPTe7S 100D SR g 55 e e, W Sesion o e e e
spouse if the principal purpose of th&y givorce, and in March 2004, W files an electionplumbing income is valid.
transfer was the avoidance of tax or payinder section 6015(c) to allocate the $100,000 defi- (i) Assume the same facts as in paragraph (i) of
ment of tax (including additions to tax,ciency to H. this Example Zexcept that, at the time W signed the
penalties, and interest). (ii) While W may have had reason to know of theretu_rn, W knew that H‘ received $20,000 of pIumt_J—
. gambling income because she knew of H's gamblinipng income. W'’s election to allocate to H the defi-
(iii) Presumption Any asset trans- napit and separate account, W did not have actueiency attributable to the $20,000 of unreported
ferred from the nonrequesting spouse tknowledge of the erroneous item (i.e., the gamblinglumbing income (of which W had actual knowl-
the requesting spouse during the 12winnings). The Internal Revenue Service may natdge) is invalid. W’s election to allocate to H the
month period before the mailing date Oinfer actual knowledge from W's reason to know ofdeficie_ncy. attributable to_the $1Q,OOO of unreported
the first letter of proposed deficienc the income. Therefore, W’s election to allocate thelumbing |n(_:ome_ (of which W did not have actual
prop ) y$100,OOO deficiency to H is valid. knowledge) is valid.
(e.g., a 30-day letter or, if no 30-day letter gyample 3 Actual knowledge of return reporting (i) Assume the same facts as in paragraph (i) of
is mailed, a notice of deficiency) is pre-position (i) H and W are legally separated. In Febthis Example 4except that, at the time W signed the



return, W did not know the exact amount of H’'smedical expenses but did not know the exacoes not also elect relief under this sec
plumbing income. W did know, however, that H re-amount. W also knew that H incurred medical extjon remains liable for the entire amount
ceived at least $8,000 of plumbing income. W’penses (in excess of the floor amount under sectig .
election to allocate to H the deficiency attributable213(a)) of no more than $1,000. W's election to aI_ES]f the def|C|_ency,_un|eSS th.e nanequest-
to $8,000 of unreported plumbing income (of whicHocate to H the deficiency attributable to the portiodNd Spouse is relieved of liability under
W had actual knowledge) is invalid. W's election toof the overstated deduction of which she had actu&1.6015-2 or 1.6015-4. If both spouse:
allocate to H the deficiency attributable to the reknowledge ($9,000) is invalid. W's election to allo-elect to allocate a deficiency under this
maining $22,000 of unreported plumbing income (otate the deficiency attributable to the portion of th%ection, there may be a portion of the de
which W did not have actual knowledge) is valid. overstated deduction of which she had no knowlfiCienCy that is not allocable. for which
(iv) Assume the same facts as in paragraph (i) afdge ($600) is valid. L. !
this Example 4except that H reported $26,000 of Example 6. Disqualified asset presumptiofi) t_)Oth spouses remain jointly and severally
plumbing income on the return and omitted $4,00§{ and W are divorced. In May 1999, W transferdiable.
of plumbing income from the return. At the time W$20,000 to H, and in April 2000, H and W receive a (2) Allocation of erroneous itemsFor
sir?nt(ajddthe rcT(turn,V:]lknew that g was a Elumger, b@0-day letter proposing a $40,000 deficiency ohurposes of allocating a deficiency under
she did not know that H earned more than $26,008eir 1998 joint Federal income tax return. The liaz, : . .
that year. W's election to allocate to H the defipility remaijns unpaid, and in October 2000, H electghIS section, erroneous |tems_are generall
ciency attributable to the $4,000 of unreportedo allocate the deficiency under this section. sedllocated to the spouses as if separate rt
plumbing income is valid because she did not haventy-five percent of the net amount of erroneoutUrns were filed, subject to the following
actual knowledge that H received plumbing incomé@ems are allocable to W, and 25% of the net amouffibur exceptions:
in tix;:ess of $26r;000. f b off erroneous items are allocable to H. (i) Benefit on the returnAn erroneous
V) Assume the same facts as in paragraph (i) of (i) In accordance with the proportionate alloca- -
this Example 4except that H reported only $201000tior5 r)nethod (see paragraph (d?(4)pof this section), jfem that WOUId_ otherwise b_e allocated to
of plumbing income on the return and omittedyroposes that $30,000 of the deficiency be allocatdd'® NONr€QUESting spouse 1S allocated t
$10,000 of plumbing income from the return. At th&g W and $10,000 be allocated to himself. H subthe requesting spouse to the extent the
time W signed the return, W knew that H earned ahjits a signed statement providing that the principghe requesting spouse received a tax ben
least $26,000 that year as a plumber. However, Wyrose of the $20,000 transfer was not the avoidjt o the joint return.

did not know that, in reality, H earned $30,000 thahnce of tax or payment of tax, but he does not submit .. Fraud The S i llocat
year as a plumber. W's election to allocate to H thgny documentation indicating the reason for the (i) Fraud. € Secretary may allocate

deficiency attributable to the $6,000 of unreportegransfer. H has not overcome the presumption th@&Ny item appropriately between the

plumbing income (of which W had actual knowl-the $20,000 was a disqualified asset. Therefore, tigpouses if the Secretary establishes th:
edge) is invalid. W's election to allocate to H theyortion of the deficiency for which H is liable the allocation is appropriate due to fraud
deficiency attributable to the $4,000 of unreporteqmoyooo) is increased by the value of the disqualipy one or both spouses
plumbing income (of which W did not have actualfieq asset ($20,000). H is relieved of liability for yo P C
knowledge) is valid. $10,000 of the $30,000 deficiency allocated to w, (i) Erroneous items of incomegrro-
Example 5. Actual knowledge of a deduction thaing remains jointly and severally liable for the reN€ous items of income are allocated to th
is an erroneous item(i) H and W are legally sepa- maining $30,000 of the deficiency (assuming that Kspouse who was the source of the income
rated. In February 2005, a deficiency is assertegbes not qualify for relief under any other proviWage income is allocated to the spoust

with respect to their 2002 joint Federal income taxjon). h f d the iob duci h
return. The deficiency is attributable to a disallowed £y ample 7. Disqualified asset presumption ina who performed the job producing suc

$1,000 deduction for medical expenses H claimegjicaple On May 1, 2001, H and W receive a sowages. Items of business or investmen

he incurred. At the time W signed the return, Wy, jetter regarding a proposed deficiency on thelicOme are allocated to the spouse wh

kn’ew that H had not incurred any medical expensesqgqg joint Federal income tax return relating to unowned the business or investment. If bott
W'’s election to allocate to H the deficiency attr'b“t'reported capital gain from H's sale of his inVGStmenSpouseS owned an interest in the busines

able to the disallowed medical expense deduction j§'7 siock. W had no actual knowledge of the stocl@r investment. the erroneous item of in-

invalid because W had actual knowledge that H had, o The deficiency i ;
_ _ . y is assessed in November 200 -
not incurred any medical expenses. and in December 2001, H and W divorce. Accord-&ome is generally allocated between the

(ii) Assume the same facts as in paragraph (i) Gfyq (o the divorce decree, H must transfer 1/2 of hi§POUSES in proportion to each spouse”
this Example Sexcept that, at the time W signed thejierest in mutual fund A to W. The transfer take®Wnership interest in the business or in-
return, W did not know whether H had incurred anyjace in February 2002. In August 2002, W elects tgestment, subject to the limitations of
medical expenses. W’'s election to allocate to H thgy,cate the deficiency to H. Although the transfeparagraph (c) of this section. In the ab-

deficiency attributable to the disallowed medical eXgf 1/2 of H's int ti tual fund A took pl o ]
WBror e 50.day Ieter wae maed. the muul fngENCE Of clear and convincing evidence

pense deduction is valid because she did not ha\.flﬂer the 30-day letter was mailed, the mutual fun : i :
actual knowledge that H had not incurred any mednyerest is not presumed to be a disqualified asset baUPPOrtNg a different allocation, an erro-

ical expenses. _ _ cause the transfer of H's interest in the fund waB€OUS income item relating to an asse
(iii) Assume the same facts as in paragraph (i) 9f,5qe pursuant to a divorce decree. that the spouses owned jointly is gener

:/ri];Ecixizgl]lzl\Zessxgjgct)t:? ttht:?s'fé%rg isdizzr ;priﬁge (d). Allocation—(1) In g_eneral _(i) An ally aIIo_ca_teq 50% to each spouse, subjgc
deduction. At the time W signed the return, W knewglection to allocate a deficiency limits theto the limitations in paragraph (c) of this
that H had incurred some medical expenses but di¢questing spouse’s liability to that porsection and the exceptions in paragrapl
not know the exact amount. W’s election to allocat¢ion of the deficiency allocated to the re{d)(4) of this section. For information re-
L‘q’e';ictgleeiegﬁfe”% ;Jtcrt'g:?:faﬁ‘é g‘:C:l'Jssz”‘s)r‘?’ee esting spouse pursuant to this sectiogarding the effect of community property
not have agtual knowledge that H had not incurre nless relieved of liability underlaws, see §1.6015-1(f) and paragrapl
medical expenses (in excess of the floor amour@l.6015-2 or 1.6015-4, the requestin(r)(2)(iii) of this section.
under section 213(a)) of more than $600. spouse remains liable for that portion of (iv) Erroneous deduction itemsErro-
(iv) Assume the same facts as in paragraph (i) ¢he deficiency allocated to the requestingeous deductions related to a business ¢

this Example 5except that H claims a medical ex- - - .
spouse pursuant to this section.
pense deduction of $10,000 and the Internal Rev-p P investment are allocated to the Spoust

enue Service disallows $9.600. At the time w (i) Only a requesting spouse may rewho owned the business or investment
signed the return, W knew H had incurred som€eive relief. A nonrequesting spouse whéf both spouses owned an interest in the



business or investment, an erroneous dB0% to each spouse, unless the evidence(4) General allocation methed(i)
duction item is generally allocated beshows that a different allocation is apProportionate allocation.

tween the spouses in proportion to eagbropriate. (A) The portion of a deficiency alloca-
spouse’s ownership interest in the busi- (3) Burden of proaf Except for estab- ble to a spouse is the amount that bear:
ness or investment. In the absence tighing actual knowledge under paragrapthe same ratio to the deficiency as the ne;
clear and convincing evidence supportfc)(2) of this section, the requestingamount of erroneous items allocable to
ing a different allocation, an erroneouspouse must prove that all of the qualifithe spouse bears to the net amount of al
deduction item relating to an asset thatations for making an election under thigrroneous items. This calculation may be
the spouses owned jointly is generallgection are satisfied and that none of thexpressed as follows:

allocated 50% to each spouse, subject tionitations (including the limitation relat-

the limitations in paragraph (c) of thising to transfers of disqualified assets)

section and the exceptions in paragrapdpply. The requesting spouse must also

(d)(4) of this section. Personal deducestablish the proper allocation of the erro-

tion items are also generally allocateseous items.

net amount of erroneous items
X = allocable to the spouse
deficiency net amount of all erroneous items

where X = the portion of the deficiency allocable to the spouse.
Thus,

net amount of erroneous items
X = (deficiency) * _allocable to the spouse
net amount of all erroneous items

(B) The proportionate allocation ap-allocated separately to that spouse. Onceable to accuracy-related or fraud penal-
plies to any portion of the deficiencythe proportionate allocation is made, thées under section 6662 or 6663 is allo-
other than— liability for the requesting spouse’s sepaeated to the spouse whose item generate

(1) Any portion of the deficiency attrib- rate treatment items is added to the rehe penalty.
utable to erroneous items allocable to thguesting spouse’s share of the liability. (5) Examples The following examples
nonrequesting spouse of which the re- (iii) Child’s liability. Any portion of a illustrate the rules of this paragraph (d).
questing spouse had actual knowledge; deficiency relating to the liability of a In each example, assume that the reques

(2) Any portion of the deficiency attrib- child of the requesting and nonrequestinghg spouse or spouses qualify to elect to
utable to separate treatment items (as degpouse is generally allocated jointly tallocate the deficiency, that any election
fined in paragraph (d)(4)(ii) of this sec-both spouses. However, if one of thés timely made, and that the deficiency re-
tion); spouses had sole custody of the child fanains unpaid. In addition, unless other-

(3) Any portion of the deficiency relat-the entire tax year for which the electiowise stated, assume that neither spous
ing to the liability of a child (as defined inrelates, such portion of the deficiency isias actual knowledge of the erroneous
paragraph (d)(4)(iii) of this section) of theallocated solely to that spouse. For puitems allocable to the other spouse. The
requesting spouse or nonrequestingoses of this paragraph, a child does nekamples are as follows:

Spouse; include the taxpayer’s stepson or step- Example 1 Allocation of erroneous items(i) H

(4) Any portion of the deficiency attrib- daughter, unless such child was legallgnd W file a 2003 joint Federal income tax return on

utable to alternative minimum tax undemdopted by the taxpayer. If the child ig'Pril 15, 2004. On April 28, 2006, a deficiency is
. ] . sessed with respect to their 2003 return. Three er
section 55; ' N ' the child of only one of the spouses, an@{'neous items give rise to the deficiency—

(5) Any portion of the deficiency attribut- the other spouse had not legally adopted ) ynreported interest income, of which W had
able to accuracy-related or fraud penalties; such child, any portion of a deficiency reactual knowledge, from H's and W’s joint bank ac-

(6) Any portion of the deficiency allo- lating to the liability of such child is allo- count;

cated pursuant to alternative allocatiogated solely to the parent spouse. (B) A disallowed business expense deduction on
methods authorized under paragraph 6 of (iv) Allocation of certain items-(A) HSECTZF"QHC' a”; Litetime Learming Gredit |
this section. Alternative minimum taxAny portion of (C) A disallowed Lifetime Learning Credit for

.. . .. . . W's post-secondary education.
(i) Separate treatment item#ny por- the deficiency attributable to alternative (i) H and W divorce in May 2006, and in Sep-

tion of a deficiency that is attributable tominimum tax under section 55 is allotember 2006, W timely elects to allocate the defi-
an item allocable solely to one spouse arzhted between the spouses in the samiency. The erroneous items are allocable as fol-
that results from the disallowance of groportion as each spouse’s share of thews: _ _

credit, or a tax or an addition to tax (othetotal alternative minimum taxable in- a(r’?c)j ljgfgf\}bef;é;’;ﬁ’gf\)’vvﬂg:Suizolf:;a‘:eﬁ/:etgf
than tax llmposgd by sect|_on 1or se_ct|onome, as defined in section 55(b)(2). Therefore, Ws election to allocate the portion of
55) that is required to be included with a (B) Accuracy-related and fraud penal-ye geficiency attributable to this item is invalid, and
joint return (a separate treatment item) ises Any portion of the deficiency attrib- w remains jointly and severally liable for it.



(B) The business expense deduction is allocab@001 joint return. H and W divorce on October 14, (D) A disallowed $40,000 charitable contribution

to H. 2004, and W timely elects to allocate the deficiencydeduction allocable to W; and

(C) The Lifetime Learning Credit is allocable to Five erroneous items give rise to the deficiency— (E) A disallowed $40,000 interest deduction allo-
W. (A) A disallowed $15,000 business deduction aleable to W.

Example 2 Proportionate allocation (i) W and locable to H; (i) In total, there are $120,000 worth of erro-

H timely file their 2001 joint Federal income tax re-  (B) $20,000 of unreported income allocable to Hneous items, of which $80,000 are attributable to W
turn on April 15, 2002. On August 16, 2004, a (C) A disallowed $5,000 deduction for educa-and $40,000 are attributable to H.
$54,000 deficiency is assessed with respect to theional expense allocable to H;

W’s items H'’s items
$40,000 charitable deduction $15,000 business deduction
$40,000interest deduction $20,000 unreported income
$ 5.000education deduction
$80,000 $40,000

(iii) The ratio of erroneous items allocable to W toallocate a $3,000 deficiency for the 1998 tax year to Fspouse. However, in this case, both spouses had act
the total erroneous items is 2/3 ($80,000/$120,000Three erroneous items give rise to the deficiency— knowledge of the unreported interest income. There
W's liability is limited to $36,000 of the deficiency  (A) Unreported interest in the amount of $4,000ore, W's election to allocate the portion of the defi-
(2/3 of $54,000). The Internal Revenue Service mayom a joint bank account; ciency attributable to this item is invalid, and W and H
collect up to $36,000 from W and up to $54,000 from (B) A disallowed deduction for business expenseeemain jointly and severally liable for this portion. As-
H (the total amount collected, however, may not exn the amount of $2,000 attributable to H's businesssume that this portion is $1,000. W may allocate the
ceed $54,000). If H also made an election, therand remaining $2,000 of the deficiency.
would be no remaining joint and several liability, and (C) Unreported wage income in the amount of
the Internal Revenue Service would collect $36,0086,000 attributable to W's second job.
from W and $18,000 from H. (i) The erroneous items total $12,000. Generally,

Example 3 Proportionate allocation with joint er- income, deductions, or credits from jointly held prop-
roneous item (i) On September 4, 2001, W elects tcerty that are erroneous items are allocable 50% to each

H's items W’s items
$2,000 business deduction $6,000 wage income
Total allocable items: $8,000 of the deficiency (1/4 of the allocated deficiencyattributable to W.
(ii) The ratio of erroneous items allocable to Wplus $1,000 of the deficiency attributable to the joint (ii) H and W both elect to allocate the deficiency.
to the total erroneous items is 3/4 ($6,000/$8,000phank account interest). (iii) The $2,000 Lifetime Learning Credit and the

W’s liability is limited to $1,500 of the deficiency = Example 4 Separate treatment items (STIg)) $14,000 self-employment tax are STls totaling
(3/4 of $2,000) allocated to her. The Internal RevOn September 1, 2006, a $28,000 deficiency is a$16,000. The amount of erroneous items included ir
enue Service may collect up to $2,500 from W (3/4essed with respect to H's and W'’s 2003 joint returrtomputing the proportionate allocation ratio is

of the total allocated deficiency plus $1,000 of thé'he deficiency is the result of 4 erroneous items— $32,000 ($24,000 unreported income and $8,00(
deficiency attributable to the joint bank account in- (A) A disallowed Lifetime Learning Credit of disallowed business expense deduction). The
terest) and up to $3,000 from H (the total amour$2,000 attributable to H; amount of the deficiency subject to proportionate al-
collected, however, cannot exceed $3,000). (B) A disallowed business expense deduction dbcation is reduced by the amount of STIs ($28,000-

(iv) Assume H also elects to allocate the 1998 de$8,000 attributable to H; $16,000 = $12,000).

ficiency. H is relieved of liability for 3/4 of the defi-  (C) Unreported income of $24,000 attributable to (iv) Of the $32,000 of proportionate allocation

ciency, which is allocated to W. H'’s relief totalsW; and items, $24,000 is allocable to W, and $8,000 is allo-
$1,500 (3/4 of $2,000). H remains liable for $1,500 (D) Unreported self-employment tax of $14,000cable to H.

W'’s share of allocable items H's share of allocable items
3/4 ($24,000/$32,000) 1/4 ($8,000/$32,000)

(v) W's liability for the portion of the deficiency subject to proportionate allocation is limited to $9,000 (3/4 of $120003% diability for such portion is lim-
ited to $3,000 (1/4 of $12,000).
(vi) After the proportionate allocation is completed, the amount of the STIs is added to each spouse’s allocated shefieientlye d

W’s share of total deficiency H’s share of total deficiency

$ 9,000 allocated deficiency $3,000 allocated deficiency
$14,000self-employment tax $2,00dfetime Learning Credit
$23,000 $5,000

(vii) Therefore, W's liability is limited to $23,000 on the 2004 return was properly reported, and theta December 2007, a $5,500 deficiency is assesse

and H’s liability is limited to $5,000. was no alternative minimum tax liability. In 2005, on their 2004 joint Federal income tax return result-
Example 5 Allocation of the alternative mini- H experienced a net operating loss of $25,000 fang from the unreported alternative minimum tax li-
mum tax regular tax purposes. H did not have a net operatirapility.

(i) H and W file their 2004 joint Federal income loss for alternative minimum tax purposes. In Feb- (ii) W and H divorce in January 2008, and W
tax return on April 15, 2005. During 2004, W's totalruary 2006, H and W file an amended return foelects to allocate the deficiency.
alternative minimum taxable income was $120,00Q2004 claiming the net operating loss that was carried
and H's total alternative minimum taxable incomeback from 2005. The loss is a proper deduction, bW/’s AMT income for 2004: $120,000
was $30,000. All of H's income was from his busi-it results in an alternative minimum tax liability, H's AMT income for 2004: $ 30,000
ness and was reported on Schedule C. Everythinghich H and W do not report on the amended returiTotal AMT income for 2004: $150,000



W's share of AMT income for 2004: 4/5  (jii) Example The following example request equitable relief under §1.6015-4,
($120,000/$150,000) ‘ illustrates the rules of this paragrapla requesting spouse must file Form 8857,
H's share of AMT income for 2004: 1/5 (d)(6): “Request for Innocent Spouse Relief

($30,000/$150,000) . . . L .
(i) W's liability is limited to $4,400 (4/5 x $5,500).  EXample. Allocation based on applicable ta(And Separation of Liability and Equi-
H remains liable for the entire deficiency because HgieS H and W timely file their 1998 joint Federal taple Relief)”; submit a written statement
did not make an election to allocate the deficiency. '”Clonig t% Orft”més TO?)”: \f’.v.d'vorc.e in 1999, § O.rgontaining the same information required
Example 6. Requesting spouse rec:eivesabené]fﬂy ' o ass, ) euclency 1S assesse W.'0n Form 8857, which is signed under
respect to H's and W’s 1998 return. Of this defi- ,

on the joint return from the nonrequesting spouse’s: . ; ; ; . T
o ; enalties of perjury; or submit informa-
erroneous item(i) In 2001, H earns gross income of 1ENCY: $2,000 results from unreported capital gaif perjury

$4.000 from his business. and W earns $50,000 8{ $6,000 that is attributable to W and $4,000 of cagtion in the manner as may be prescribed

wage income. On their 2001 joint Federal incom('etal gain that is attributable to H (both gains be|ng3y the Secretary in relevant revenue rul-

{ > . :
tax return, H deducts $20,000 of business expensga-JeCt [0 ax at the 20% marginal rate). The gy ravenue procedures, or other pub-

A ) ) aining $3,100 of the deficiency is attributable to. .
resulting in a net loss from his business of $16,00 ‘0 OO% of unreported dividend i}:lcome of H that nghed guidance.
H and W divorce in September 2002, and on May ™"’ . o . . -
22, 2003, a $5,200 deficiency is assessed with réybject to tax at a marginal rate of 31%. H and W (h) Time period for filing a request for

spect to their 2001 joint return. W elects to allocatg® imely elect to allocate the deficiency, and qualya|iet (1) In general To elect the appli-
ify under this section to do so. There are erroneous

g:jt:??c(;rlsnac}gli;r;liv(\j/gzzflﬁ‘yacl)lngrleﬂj’g;tzr:tc;gg roefitems subject to different tax rates; thus, the alterna?-atlon of §1.6015-2 or 1.6015-3, or to re-

deductions tive allocation method of this paragraph (d)(6) apduest eqUitable relief Und_er §1.6015-4, a
(i) Sincé H used only $4,000 of the disallowegPi€S- The three erroneous items are first categgequesting spouse must file Form 8857 or
deductions to offset gross inéome from his businesrsim(j according to their applicable tax rates, thepther similar statement with the Internal

. ._allocated. Of the total amount of 20% tax rate itemR ;
° evenue Service no later than two years
W benefitted from the other $16,000 of the disal $10,000), 60% is allocable to W and 40% is alloca, y

e st e e g e s fom the et of h st collecton aciv
> Sttributable to these items (or $1,200) is allocated Y against the requesting spouse after

allocable to H and $16,000 of the disallowed dedug; . The remaining 40% of this portion of the defi-July 22, 1998, with respect to the joint tax

tions are allocable to W. W's liability is limited to . : o e
$4,160 (4/5 of $5,200). If H also elected to allocats's"<Y ($i.300) Is allocated to H. The only 31/0 @iability.
the deficiency, H's election to allocate the $4,160 o?ate item is allocable to H.  Accordingly, H is liable 2) Definitions—(i) Collection activit
’ : r $3,900 of the deficiency ($800 + $3,100), and W_ (2) (0 y

the deficiency to W would be invalid because H ha

i ini For purposes of this paragraph (b), collec-

actual knowledge of the erroneous items. 's liable for the remaining $1,200. fi P t.p it P dg . p t ( t? |
Example 7. Calculation of requesting spouse* 1.6015-4 Equitable relief 1on a_c ity mean_s ana mlnIS_ rative levy
benefit on the joint return when the nonrequestin§ : —4 EQ : or seizure described by section 6331 to

obtain property of the requesting spouse;
n offset of an overpayment of the re-

spouse’s erroneous item is partially disallowefs- . .
sume the same facts as in Example 6, except that H (a) A requesting spouse who files
deducts $18,000 for business expenses on the joj@int return for which a liability remains questing spouse against a liability under
return, of which $16,000 are disallowed. Since Hinpaid and who does not qualify for fullg, 0 "6402- the filing of a suit by the
used only $2,000 of the $16,000 disallowed dedugelief under §1.6015-2 or 1.6015-3 ma¥J ited S ’ . 9 h y .
tions to offset gross income from his business, W r equest equitable relief under this sectio nite tates agaln_st the rec_lu_eStmg
ceived benefit on the return from the other $14,009Et . .%pouse for the collection of the joint tax
of the disallowed deductions used to offset her wagtN€ INt€rnal Revenue Service has the digz, uyiv - or the filing of a claim by the
income. Therefore, $2,000 of the disallowed deducr€tion to grant equitable relief from jOintUnited States in a court proceeding in
tions are allocable to H and $14,000 of the disaand several liability to a requestin

Yvhich the requesting spouse is a party or
lowed deductions are allocable to W. W’s liability is i i
limited to $4,550 (7/8 of $5,200). Y!*spouse when, considering all of the faCt\?/hich involves property of the requesting

. ! . and circumstances, it would be in-
(6) Alternative allocation methods(i)

cquitable to hold the requesting s Ouss&pouse. Collection activity does not in-
Allocation based on applicable tax rates N d gsp ude a notice of intent to levy under sec-

jointly and severally liable. . . e
If a deficiency arises from two or more er’ (b)yThis section r}r/1ay not be used to cirtlon-s 6330 and 6331(d); the filing of a
roneous items that are subject to tax Tu Notice of Federal Tax Lien; or a demand

different rates (e.g., ordinary income an i emV:gtré?Sngr:ti[:joer: gfl ‘Sé%)'fg_lg’)_?’g?r)]gr)for paYmen_t of tax. The terproperty of
capital gain items), the deficiency is allos ' ) ' he requesting spoustr purposes of this

fore, relief is not available under this Secparagraph, means property in which the

“Yon to refund liabilities already paid, for : ..
items into categories according to thei{}\/hich the requesting Spouse xozld (’)ther_equeStlng spouse has an ownership inter
applicable tax rate. After all erroneous, . ualify fgr reliefgunger §1.6015-3 %_St (other than solely through the opera-
items are categorized, a separate alloca. . | ' - tion of community property laws), includ-

tion is made with respect to each tax rate (¢) The Secretary will provide the crite-ing property owned jointly with the

category using the proportionate alloca-- o be used in determining whether it iqonrequesting spouse.
: ._Inequitable to hold a requesting spouse .. . i
tion method of paragraph (d)(4) of this . : ) (i) Date of levy or seizure For pur
section. jointly and severally liable under this sec-

poses of this paragraph (b), if tangible
(ii) Allocation methods provided in

tion in revenue rulings, revenue pmcebersonal property or real property is
subsequent published guidancEhe Sec- dures, or other published guidance.

seized and is to be sold, a notice of

retary may prescribe alternative method§1 g015-5 Time and manner for seizure is required under section 6335(a).
for allocating erroneous items under seGpquesting relief. The date of levy or seizure is the date the
tion 6015(c) in subsequent revenue rul- notice of seizure is given. For more infor-

ings, revenue procedures, or other appro- (a) Requesting relief To elect the ap- mation on the rules regarding notice of
priate guidance. plication of §1.6015-2 or 1.6015-3, or teseizure, see section 6502(b) and the regu



lations thereunder. For purposes of thifer the 1989 tax year. No collection activity is takerreturn before he files a claim for relief with respect to
paragraph (b) if a |evy is made on cash diter July 22, 1998, until the United States files a suény such liability. The assessment relating to the
: . ’ . against both H and W to reduce the tax assessmentftBFRA partnership proceeding is separate from the
intangible personal property that will not ; > )
. . judgment and to foreclose the tax lien on their jointhassessment for the self-employment tax; therefore
be sold, the_ date of |e\_/y or seizure is thge|d residence on July 1, 1999. H elects relief on Od¥'s subsequent claim for relief for the liability from
date the notice of levy is made. For moreber 2, 2000. The election is timely because it ithe TEFRA partnership proceeding is not precludec
information on the rules regarding levymade within two years of the filing of a collection suitby his previous claim for relief from the self-employ-

see section 6331 and the regulation@’the United States against H. ment tax liability under this paragraph (c).

thereunder. For purposes of this para- Example 5 W files a Chapter 7 bankruptcy peti- .
purp Pl on July 10, 2000. On September 5, 2000, th§1.6015—-6 Nonrequesting spouse’s

graph (b), if & notice of Ie\_/y IS s_erved bXJnited States files a proof of claim for her jointnotice and opportunity to participate in
mail, the date of levy or seizure is the datgygs income tax liability. W elects relief with re- administrative proceedings
of delivery of the notice of levy to the per-spect to the 1998 liability on August 20, 2002. The ’

son on whom the levy is made. For morelection is timely because it is made within two (a)In general (1) When the Secretary

: : : ears of the date the United States filed the claim in ! :
information on notices of levy served byy, "o oce. receives an election under §1.6015-2 o

mail, see §301.6331-1(c) of this chapter. (5) Premature requests for reliefThe 1-6015-3, or a request for relief under
(3) Requests for relief made bEforeSecretary will not consider premature31.6015-4, the Secretary must send a nc
commencement of collection activitpn claims for relief under §1.6015-2 tice to the nonrequesting spouse’s las
election or request for relief may be mad?[.6015—3 or 1.6015-4. A prematurgmown address that informs the nonre-
before collection activity has com- i is 4 claim for relief that is filed for aduesting spouse of the requesting
menced. For example, an election or rg_ year prior to the receipt of a notifica-SPOUSe’s claim for relief. The notice must
quest for relief may be made in cONN€Cy, "¢ 2 audit or a letter or notice fromPTovide the nonrequesting spouse with a
tion with an audit or examination of thethe Secretary indicating that there may pepportunity to submit any information
joint return, or pursuant to the pre-levy_ | outstanding liability with regard to thathat should be considered in determining
collection due process (CDP) hearing pro;, ..~ g\ ,ch notices or letters do not inhether the requesting spouse should b
cedures pursuant to sections 6320 a% ude notices issued pursuant to sectigifanted relief from joint and several lia-
6330. For more information on the rule§3223 relating to TEFRA partnership pro-bi"ty- A nonrequesting spouse is not re-
regarding pre-levy collection due process.ee jings A premature claim is not conduired to submit information under this
see §8301.6320-1T(e)(1) and (2), anéidered an election or request unde¥ection. The Secretary has the discretio
301.6330-1T(e)(1) and (2) of this chapter§l_6015_1(g)(5)_ to share with one spouse any of the infor-
However, no request for relief may be (c) Effect of a final administrative de-Mation submitted by the other spouse. A
made before the date specified in parg., the request of one spouse, the Secretal

. . rmination—(1) In general A request- :
grazh (g)(5) 0{ thISTEEthIOIT- . ing spouse is entitled to only one final ad™il! omit from shared documents the
(4) Examples The following exam- inistrative determination of relief underSPOUS€e’s new name, address, employe

ples illustrate the rules of this paragrap 1.6015-1 for a given assessment unlegegephone number, and any other informa

(b): _ _ the requesting spouse properly submits tien that would rea_sonably indicate the
Example 1 On January 11, 2000, a notice of in- ther spouse’s location.

second request for relief that is described )
(2) The Secretary must notify the non-

tent to levy is mailed to H and W regarding their]

1997 joint Federal income tax liability. The Internalin 81.6015-1(g)(5). . L

Revenue Service levies on W’s employer on June 5, (2) Example The following example requesyng.spou_se of the Secretary’s fina

2000. The Internal Revenue Service levies on Hfjystrates the rule of this paragraph (c): Qetermlnatl,on W!th respef:t to the requ(_ast-

employer on July 10, 2000. W must elect or request gy omhie 1n January 2001, W invests in tax sheliNg SPOUSE’s claim for relief under section

relief by June 5, 2002, _Wh'Ch IS two years after the, P, and in February 2001, she starts her own bu§015. However, the nonrequesting

Internal Revenue Service levied on her wages. Hegg selling crafts, from which she earns $100,000 pouse is not permitted to appeal such de

must elect or request relief by July 10, 2002, Wh'_d?let income for the year. H and W file a joint returnermination

Is t,WO years after the Internal Revenue Servicg, o year 2001, on which they claim $20,000 in C .

levied on his wages. losses from their investment in P, and they omit W's (b) I.nformatllon submitted The Secre-
Example 2 The Internal Revenue Service leviesselfemployment tax. In March 2003, the Internaf@ry Will consider all of the information

on W's bank, in which W maintains a savings acrevenue Service opens an audit under the provisiof@s relevant to each particular relief provi-

;:_(Z)urjll_té;% CO'II'IECtt? ]Oll(nt “abl:!ty for't::;gtg:]s (Tn ‘]anuf{a‘ryof subchapter C of chapter 63 of subtitle F of the |nsion) that the nonrequesting spouse suk
' - 1he banx complies wi e levy, whichermal Revenue Code (TEFRA partnership proceedqits in determining whether relief from

only partially satisfies the liability. The Internal ing) and sends H and W a notice under section. . 9 R .
Revenue Service takes no other collection actiongp»3(a)(1). In September 2003, the Internal ReJOINt and several liability is appropriate,

On July 24, 2000, W elects relief with respect to thenye Service audits H's and W's 2001 joint return reNcluding information relating to the fol-

unpaid portion of the 1995 liability. W's election is garding the omitted self-employment tax. H may fildowing—

timely because the Internal Revenue Service has ngiciaim for relief from joint and several liability for (1) The legal status of the requesting

taken any collection activity after July 22, 1998;ihe self-employment tax liability because he has re- d ; , A

therefore, the two-year period has not commenced cejyed a notification of an audit indicating that therd NONrequesting spouses marrlagef
Example 3 Assume the same facts aEikample may be an outstanding liability on the joint return. (2) The extent of the requesting

2, except that the Internal Revenue Service deliversigowever, his claim for relief regarding the TEFRAspouse’s knowledge of the erroneous

second levy on the bank on July 23, 1998. W's elegrartnership proceeding is premature under paragragiems or underpayment;

tion is untimely because it is filed more than two yearf)(5) of this section. H will have to wait until the In- .

after the first collection activity after July 22, 1998. fgzr(]; Revenue Service sends him a notice of compu- (3) The extent of the, !’eq_ues_tmg
Example 4 H and W do not remit full payment tational adjustment or assesses the liability from thePOUS€’s knowledge or participation in the

with their timely filed joint Federal income tax return TEFRA partnership proceeding on H's and W's joinfamily business or financial affairs;



(4) The requesting spouse’s educatiorules regarding petitioning the Tax Court (ii) Proceedings in courtFor purposes
level; under section 6213(a) or 6330(d), seef this paragraph (c), proceedings in court
(5) The extent to which the requestingg8301.6213-1, 301.6330-1T(f), andneans suits filed by the United States for
spouse benefitted from the erroneou301.6330-1T(g) of this chapter. the collection of Federal tax. Proceedings
items; (c) Restrictions on collection and sus-4n court does not refer to the filing of
(6) Any asset transfers between thpension of the running of the period opleadings and claims and other participa-
Spouses; limitations—(1) Restrictions on collection tion by the Commissioner or the United
(7) Any indication of fraud on the partunder §1.6015-2 or 1.6015~3Jnless the States in suits not filed by the United
of either spouse; Secretary determines that collection wilStates, including Tax Court cases, refund
(8) Whether it would be inequitable,be jeopardized by delay, no levy or prosuits, and bankruptcy cases.
within the meaning of §81.6015-2(d) anateeding in court shall be made, begun, or (iii) Assessment to which the election
1.6015-4(b), to hold the requestingrosecuted against a requesting spouselates For purposes of this paragraph
spouse jointly and severally liable for theelecting the application of 81.6015-2 ofc), the assessment to which the electior
outstanding liability; 1.6015-3 for the collection of any assesselates is the entire assessment of the defi
(9) The allocation or ownership ofment to which the election relates until theiency to which the election relates, even
items giving rise to the deficiency; and expiration of the 90-day period described the election is made with respect to only
(10) Anything else that may be relevanin paragraph (b) of this section, or if a pepart of that deficiency.
to the determination of whether relieftition is filed with the Tax Court, until the ) o
from joint and several liability should bedecision of the Tax Court becomes finap1-6015-8 Applicable liabilities.
granted. _ N under s_ection 7481. N(_)twithstanding t_he (a) In general Sections 6015(b),
(c) Effect of opportgn_lty to par_t|C|pa1e preceding sentence, if the,requestl_ng015(c), and 6015(f) apply to liabilities
The failure to submit mformano_n pur-spouse appeals the Tax Courts_ determingiat arise after July 22, 1998, and to liabil-
suant to paragraph (b) of_ this sect|o’n doe_tmn, the Inter_nal Revenu_e S_e_rwce MaY TEfies that arose prior to July 22, 1998, that
_not affect the _nonrequ_e;tmg spouse’s at_nbume c_oIIectlon of the liability from the o e not paid on or before July 22, 1998.
ity _t_o seek relief from joint and several I|-reque,st|ng spouse on the date of the Tax (b) Liabilities paid on or before July
_ab|I|ty fqr the same tax year. _Howeverpourts deter_mlnatlon unless the requesbz, 1998 A requesting spouse seeking re-
mformatlon that the nonrequesting spousig spouse files an appeal bond pursu_amef from joint and several liability for
subr_mts_pursuant tp paragrqp_h (b) of thik the _rules of segtlon 7485. For mOre iNymaunts paid on or before July 22, 1998,
se(_:tlon is r_el_evant in determ_lnlr?g vv_hetheforrr_]qtlon regarding the date on Whl(_:h Fnust request relief under section 6013(e)
relief from joint and several I|at_)|I|ty is ap-deC|S|on_0f the Tax Court becomes finaly g the regulations thereunder.
propriate for the non_requestlng spoussee section 7481 and the reg_ulatlons there-(c) Examples The following examples
sh_ould the _non_requestlng spouse also subrder. Jeopardy _qnder thls paragrapfl,strate the rules of this section:
mit an application for relief. (c)(1) means conditions exist that would gxample 1 H and W file a joint income tax re-
§1.6015-7 Tax Court review. require an assessment under section 68min for 1995 on April 15, 1996. There is an under-
) ) or 6861 and the regulations thereunder. statement on the return attributable to an omission of
(a) In general Requesting spouses (2) Suspension of the running of the pe's Wage income. On October 15, 1998, H and W
S . . R . . . receive a 30-day letter proposing a deficiency on the
may petltlor_1 the Tax Court to review theriod of limitations—(i) Relief u_nder 1995 joint return. W pays the outstanding liability
denial of relief under §1.6015-1. §1.6015-2 or 1.6015=3The running of i, ful on November 30, 1998. In March 1999, W
(b) Time period for petitioning the Taxthe period of limitations in section 6502fles Form 8857, requesting relief from joint and
Court Pursuant to section 6015(e), then collection against the requestingeveral liability under section 6015(b). Although
requesting spouse may petition the Tagpouse of the assessment to which alfs iability arose prior to July 22, 1998, it was un-
Court to review a denial of relief underelection under 81.6015-2 or 1.6015-3 r -ﬁ'ci;zm that date. Therefore, section 6015 is ap
§1.6015-1 within the 90-day period befates is suspended for the period during gxample 2 H and W file their 1995 joint income
ginning on the date the final determinawhich the Commissioner is prohibited bytax return on April 15, 1996. On October 14, 1997,
tion letter is mailed. If the Secretary doeparagraph (c)(1) of this section from cola deficiency is assessed regarding a disallowed busi
not mail the requesting spouse a final ddecting by levy or a proceeding in cour{?€ss expense deduction attributable to H. On Jun
termination letter within 6 months of theand for 60 days thereafter 30, 1998, the Internal Revenue Service levies on
. . " . ’ W'’s bank account in full satisfaction of the outstand-
date the requesting spouse files an elec-(ii) Relief under §1.6015<41f a re- g jiability. On August 31, 1998, W files a request
tion under §1.6015-2 or 1.6015-3, the reguesting spouse seeks only equitable rer relief from joint and several liability. The liabil-
questing spouse may petition the Takef under §1.6015—4, the restrictions orify arose prior to July 22, 1998, and it was paid as of
Court to review the election at any timecollection of paragraph (c)(1) of this sec?uly 22, 1998. Therefore, section 6015 is not applic-
after the expiration of the 6-month periodtion do not apply. The request for relief’jIble and section 6013(e) is applicable.
and before the expiration of the 90-dayloes not suspend the running of the pgq g015-9 Effective date.
period beginning on the mailing date ofiod of limitations on collection.
the final determination letter. The Tax (3) Definitions—(i) Levy. For purposes Sections 1.6015-0 through 1.6015-9
Court also may review a claim for relief ifof this paragraph (c), levy means an adare applicable for all elections under
Tax Court jurisdiction has been acquiredninistrative levy or seizure described by81.6015-2 or 1.6015-3 or any requests
under section 6213(a) or 6330(d). Fosection 6331. for relief under §1.6015—4 filed on or
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