Notice of Proposed Rulemaking document provides notice of a public
and Notice of Public Hearing hearing on the proposed regulations.

Clarification of Entity of topis 1o be discussed ai the pubi
Classification Rules hearing scheduled for May 16, 2001, must

REG-101739-00 be received by April 25, 2001.

. . ADDRESSES: Send submissions to:
(Alsslf)[\'%z;asﬁ?;_ema' Revenue Service - \1esp-RU (REG-101739-00), room
5226, Internal Revenue Service, POB 7604
ACTION: Notice of proposed rulemak-Ben Franklin Station, Washington, DC
ing and notice of public hearing. 20044. In the alternative, submissions may

SUMMARY: This document proposesbe hand delivered between the hours of &
regulations under section 7701 that ad> M- and 5 p.m. to: _CC,::M&SP:RU

dress the Federal tax classification of S3EC~101739-00), Courier's Desk, Inter-
business entity wholly owned by a foreigrpal Revenue Ser_wce, 1111 Const|tut|(_)n Av-
government and provide that a nonbank" Y€ NW, Washlngto_n, DC. Alternatlvely,_
entity that is wholly owned by a foreigntaxpayers may submit comments electroni-

bank cannot be disregarded as an ent:?”y via the Internet by selecting the “Tax

separate from its owner (disregarded e _et(;;s’_’tt(_)ption of thetIRdS_ H(:Imte Tr?glely?grl by
tity) for purposes of applying the speciaFu MIting comments Cirectly 1o tne -
ternet site at:http://www.irs.gov/tax_regs/

rules of the Internal Revenue Code ap-" . : . .
plicable to banks. This document als egslist.html The public hearing will be

proposes regulations under section 89 Id in room 67_18_, Internal Revenue Build-

that provide that a partnership can be 09, 1111Constitution Avenue, NW, Wash-

controlled commercial entity for purposeéngton’ DC.

of section 892(a)(2)(B). In addition, thisFOR FURTHER INFORMATION
CONTACT: Concerning the regula-
tions, Camille B. Evans, (202) 622-3860
(not a toll-free number); concerning
submissions and the hearing, Sonya M.
Cruse, (202) 622-7180 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background and Purpose

On December 18, 1996, the IRS and
the Treasury Department published the
elective regime under section 7701
known as the check-the-box regulations
(T.D. 8697, 1997-1 C.B. 215 [61 FR
66584]). Generally, the check-the-box
regulations allow any business entity to
elect to be treated for Federal tax pur-
poses as a corporation, a partnership (if it
has two or more members), or a disre-
garded entity (if it has a single owner).
This document proposes to amend the
current Procedure and Administration
Regulations (26 CFR Part 301) to address
the treatment of an entity wholly owned
by a foreign government (as defined in
§1.892-2T) and a nonbank entity wholly
owned by a foreign bank.

This document also proposes to pro-
vide that a partnership can be a controllec
commercial entity under section 892.



Explanation of Provisions business can treat wholly owned nonbantion 7805(f) of the Code, these regula-
entities as disregarded entities for purtions will be submitted to the Chief Coun-

A. §301.7701-2 poses of applying the special rules of theel for Advocacy of the Small Business
Section 301.7701-2(b) of the checkCode applicable to banks. Administration for comment on their im-

the-box regulations specifies that certaigy g1 ggo_5(a) pact on small business.

busmess_entmes are classified @ se _ _ Comments and Public Hearing
corporations for Federal tax purposes Section 1.892-5T(a) currently provides
(i.e., those business entities that are nttat for purposes of defining the teoon- Before these proposed regulations are
permitted to elect a noncorporate Feder#iolled commercial entitythe termentity adopted as final regulations, consideratior
tax classification). Section 301.7701-encompasses corporations and trusts (imdll be given to any written comments
2(b)(6) classifies a business entity whollycluding pension trusts described ifpreferably a signed original and eight (8)
owned by a State or any of its politica81.892—-2T(c)) and estates. To ensure thebpies) that are submitted timely to the
subdivisions as a@er secorporation. investments in the United States by a folRS. The IRS and Treasury Department re
However, the regulations do not specifeign government through separate juridiguest comments on the clarity of the pro-
that the phras&tate or any political sub- cal entities are treated similarly, thes@osed rules and how they may be mad:
division thereofincludes a foreign gov- proposed regulations under §1.892-5(aasier to understand. All comments will be
ernment. provide that, for purposes of sectioravailable for public inspection and copying.
The IRS and Treasury believe that it i892(a)(2)(B), the term entity also includes A public hearing has been schedulec
appropriate to treat a foreign governmerd partnership. for May 16, 2001, beginning at 10 a.m., in
similarly to a State in this context. Thus ) room 6718, Internal Revenue Building,
to achieve parallel tax treatment under thBroposed Effective Dates 1111 Constitution Avenue NW., Washing-
chepk—the—box regulations of a business Tpe regulations that address the Fed?”_' DC. .Because of access restrictions
gnuty \_/\{holly own_eq .by a State or any ofsral tax classification of business entitie¥isitors will not be ad.mlFted beyond the
its polmcal subdivisions and_ a busmes§vh0”y owned by a foreign government'mem.al Revenue_Bqumg lobby more
entity wholly owned by a foreign govern- ,,qer §301.7701-2 are proposed to appwa” fifteen (15) minutes before the hear-

ment, these proposed regulations providg, o after the earlier of January 14, 2003M9 starts.
that a business entity wholly owned by @, the date these regulations are publishedThe rules of 26 CFR 601.601(a)(3)

foreign government cannot elect to beg final regulations in thEEDERAL apply to the hearing.
treated as a disregarded entity. REGISTER to such business entities re- P€rsons that wish to present oral com

Th_e check—t.he-box regulations alsqy4rqless of any prior entity classification,me”ts at the hearing must submit timely
provide a special rule for the treatment o

=C nd the regulations that address the defiifitten comments and an outline of the
nonbank entities that are wholly ownedsion of the term entity for purposes oftopics to be discussed and the time to b

by banks. In particular, 8301.7701—<¢ction 892(a)(2)(B) are proposed tglevoted to each topic (preferably a signec
2(c)(2)(ii) provides that a bank Ca””mapply on or after the earlier of January 1Lriginal and eight (8) copies) by

treat a wholly owned nonbank entity as 85092 or the date these regulations aépril 25, 2001.
disregarded entity for purposes of applybubliéhed as final regulations in tR&D- A period of ten (10) minutes will be al-

ing the special rules of the Internal ReVERAL REGISTER . The regulations re- lotted to each person for making com-
enue Code (Code) applicable to ba”k%ting to a nonbank entity that is Who”yments.

The termbankfor this purpose is defined 5, ned by a foreign bank are proposed to An agenda showing the scheduling of
in section 581 to include only domesticapmy to taxable years beginning aftefne speakers will be prepared after the

entities. Section 301'7701_2(0)(2)(”)January 12. 2001. deadline for receiving outlines has
does not explicitly restrict foreign banks ’ passed. Copies of the agenda will be
from treating their wholly owned non- Special Analyses available free of charge at the hearing.

bank entities as disregarded entities for all . . . . .
tax purposes (because foreign banks arelt has been determined that this noticBrafting Information

not defined as banks under section 581).0f Proposed rulemaking is not a signifi- —
As with the rule described for forei Z]cant regulatory action as defined in Exec- 1n€ Principal author of these regula-
an- - tions is Camille B. Evans of the Office of

governments, the IRS and Treasury paltive Order 12866. Therefore, a regula e Chief C | (Int tional
lieve that nonbank entities wholly owned©"Y @ssessment is not required. It alsgssociate Chief Counsel (International)
by domestic banks and foreign bankdas been determined that section 553(hjowever, other personnel from the IRS

should be treated similarly in this context©f the Administrative Procedure Act (sand 'I(;reaslury De{Jartment participated ir
i eir development.
These regulations incorporate a referendé-S-C- chapter 5) does not apply to thes® Pe .

to section 585(a)(2)(B) (which incIudesreQUIati_ons' and becaus_e thes_e regulqtions
certain foreign banks that are engaged indp Nt impose a collection of informationp,qnosed Amendments to the
U.S. trade or business in the definition of" Small entities, the Regulatory Flexibil-geqjations

the term bank) in §301.7701-2(c)(2)(i)/Y Act (5 U.S.C. chapter 6) does not _
As a result, neither domestic banks ngiPply. Therefore, a Regulatory Flexibility ~Accordingly, 26 CFR parts 1 and 301

foreign banks engaged in a U.S. trade 4nalysis is not required. Pursuant to sea@re proposed to be amended as follows:



PART 1—INCOME TAXES PART 301—PROCEDURE AND

o ADMINISTRATION
Paragraph 1. The authority citation for

part 1 is amended by removing the entry Par. 4. The authority citation for part
for “Sections 1.892-1T through301 continues to read in part as follows:
1.892—7T” and adding the following en- Authority: 26 U.S.C. 7805 * * *

tries in numerical order: Par. 5. Section 301.7701-2 is amendet
Authority: 26 U.S.C. 7805 * * * by:
Section 1.892-1T also issued under 26 1. Revising paragraphs (b)(6) and
U.S.C. 892(c). (©)(2)(ii).
Section 1.892-2T also issued under 26 2. Revising the first sentence of para-
U.S.C. 892(c). graph (e).
Section 1.892-3T also issued under 26 The revisions read as follows:
U.S.C. 892(c). ) N
Section 1.892—4T also issued under 28301.7701-2 Business entities;
U.S.C. 892(C) definitions.
Section 1.892-5 also issued under 26« « « *
U.S.C. 892(0). b) * k%

Section 1.892-5T also issued under 26 (6) A business entity wholly owned by

U.S.C..892(c). , a State or any political subdivision
Section 1.892—-6T also issued under 2Fhereof, or a business entity wholly
U.S.C. 892(c).

, , owned by a foreign government (as de-
Section 1.892—-7T also issued under 264 in §1.892-2T):

U.S.C. 892(0). *EK * ok kKK
Par. 2. Section 1.892-5 is added to (C) * * *
read as follows: (2) ***

§1.892-5 Controlled commercial entity. (1) Special rule for certain business en-
tities. If the single owner of a business

(a) through (a)(2) [Reserved]. For fur-entity is a bank (as defined in section 581
ther information, see §1.892-5T(a)r, in the case of a foreign bank, as de
through (a)(2). fined in section 585(a)(2)(B) without re-

(3) For purposes of sectiongard tothe second sentence thereof), the
892(a)(2)(B), the ternentity means and the special rules of the Internal Revenue
includes a corporation, a partnership, €ode applicable to banks will continue to
trust (including a pension trust describedpply to the single owner as if the wholly
in 81.892-2T(c)) and an estate. owned entity were a separate entity.

(4) Effective date This section applies * * * * *
on or after the earlier of January 14, 2002, (e) Effective dateExcept as otherwise
or the date these regulations are publishguovided in this paragraph (e), the rules of
as final regulations in thEEDERAL this section apply as of January 1, 1997
REGISTER. except that paragraph (b)(6) applies on o

(b) through (d) [Reserved]. For furtherafter the earlier of January 14, 2002, or
information, see 881.892-5T(b) througtihe date these regulations are published &

(d). final regulations in thEEDERAL REG-
Par. 3. Section 1.892-5T is amendelSTER to a business entity wholly owned

by: by a foreign government regardless of any
1. Removing the flush language immeprior entity classification, and paragraph

diately following paragraph (a)(2). (c)(2)(ii) of this section applies to taxable
2. Adding paragraph (a)(3). years beginning after January 12, 2001
The addition reads as follows: * ok

§1.892-5T Controlled commercial entity Robert E. Wenzel,

(temporary regulations). Deputy Commissioner

of Internal Revenue.

(a) * k%
(3) [Reserved]. For further informa-(Filed by the Office of the Federal Register on Januarn

tion, see §1.892-5(a)(3). 11, 2001, 8:45 a.m., and published in the issue of th

Kk ok kK Federal Register for January 12, 2001, 66 F.R. 2854)




