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elapsed time method described in 
§ 1.410(a)–7, minimum benefits must be
credited for all periods of service required
to be credited for benefit accrual.)  A ben-
efit that is conditioned on completion of
one thousand hours of service does not
accrue until the participant satisfies the
service requirement.  Thus, the top-heavy
minimum benefit in a defined benefit plan
that provides minimum benefits only to
non-key employees who have at least one
thousand hours of service in an accrual
computation period does not accrue until
the participant has one thousand hours of
service in the period.  A “good faith”
amendment of a defined benefit plan that
modifies the plan’s top-heavy rules in ac-
cordance with § 613 of EGTRRA will not
be treated as impermissibly decreasing
accrued minimum benefits provided the
amendment is adopted on or before May
31, 2002, or, in the case of a plan that
credits service using elapsed time, March
31, 2002.

Effect of This Section.  A plan amend-
ment to a disqualifying provision de-
scribed in this section III can be made
retroactively effective within the
EGTRRA remedial amendment period to
the extent necessary either to satisfy the
qualification requirements as amended by
EGTRRA, as interpreted in published
guidance, or to make the plan provisions
consistent with plan operation.  To the ex-
tent necessary, such a remedial amend-
ment may be made retroactively effective
as of the effective date of the “good faith”
EGTRRA plan amendment or, where the
plan provision automatically reflects the
EGTRRA change, as of the effective date
of the change.  

No Extension of GUST Remedial
Amendment Period.  The EGTRRA reme-
dial amendment period applies only to
disqualifying provisions described in this
section.  It does not extend the GUST re-
medial amendment period.

IV.  Sample EGTRRA Plan Amendments

Publication of Sample “Good Faith”
EGTRRA Plan Amendments.  Before the
end of August 2001, the Service will pub-
lish sample EGTRRA plan amendments
that can be adopted verbatim or used in
drafting individualized plan amendments
for individually designed and pre-ap-
proved plans.  The sample EGTRRA plan
amendments will be for both the required

and optional changes under EGTRRA.
Additional guidance on amending pre-ap-
proved plans will be included with the
sample EGTRRA amendments.  A sample
EGTRRA plan amendment, or a plan
amendment that is materially similar to a
sample EGTRRA plan amendment, will
be a “good faith” EGTRRA plan amend-
ment for purposes of this notice.  How-
ever, plan amendments will not fail to be
“good faith” plan amendments merely be-
cause they differ materially from the sam-
ple EGTRRA plan amendments.

Possible Subsequent Required Amend-
ments.  Plans amended by adoption of the
sample EGTRRA amendments may have
to be amended again within the EGTRRA
remedial amendment period to continue
to satisfy the plan qualification require-
ments as amended by EGTRRA.

V.  Effect on Determination Letter
Programs and Reliance

In General.  Until further notice, deter-
mination, opinion and advisory letters
will not consider and may not be relied on
with respect to the EGTRRA changes.
However, an employer’s ability to rely on
a favorable determination, opinion, or ad-
visory letter will not be adversely affected
by the timely adoption of “good faith”
EGTRRA plan amendments.

Individually Designed Plans. Individu-
ally designed plans submitted for GUST
determination letters may incorporate the
changes made by EGTRRA; however the
GUST determination letter will not ex-
tend to amendments incorporating
EGTRRA provisions. 

Pre-Approved Plans.  M&P sponsors
and volume submitter practitioners may
amend pre-approved plans for EGTRRA
through the adoption of a separate, clearly
identified addendum to the plan (or basic
plan document) and/or adoption agree-
ment that is limited to the provisions of
EGTRRA.  The sample EGTRRA plan
amendments will provide additional guid-
ance on the amendment of pre-approved
plans.  Until further notice, EGTRRA
amendments of pre-approved plans
should not be submitted to the Service.

Determination Letter Applications for
Pre-Approved Plans.  Until further notice,
determination letter applications for pre-
approved plans that include EGTRRA
amendments in a form other than a sepa-
rate, clearly identified addendum to the

plan (or basic plan document) and/or
adoption agreement that is limited to the
provisions of EGTRRA will be treated as
individually designed plans. 

VI.  Extension of 12-Month Period Under
Rev. Proc. 2000–20

The extended GUST remedial amend-
ment period available to certain adopters
of pre-approved plans is determined by
reference to the date on which the Service
issues a favorable GUST opinion or advi-
sory letter for the pre-approved plan.  Pur-
suant to this notice, if the requirements of
section 19 of Rev. Proc. 2000–20, as
modified, and Announcement 2001–77,
page 83, this bulletin, are satisfied, the ex-
tension of the GUST remedial amend-
ment period thereunder will be treated as
not expiring earlier than December 31,
2002.  This change will simplify the de-
termination of the GUST remedial
amendment deadline for pre-approved
plans and facilitate timely amendment of
the plans for GUST and EGTRRA.

VII.  Effect on Other Documents

Rev. Proc. 2000–20 and Rev. Proc.
2001–6, 2001–1 I.R.B. 194, are modified.

DRAFTING INFORMATION

The principal drafter of this notice is
James Flannery of Employee Plans.  For
further information regarding this notice,
please contact Employee Plans’ taxpayer
assistance telephone service at (202) 283-
9516 or (202) 283-9517, between the
hours of 1:30 p.m. and 3:30 p.m. Eastern
Time, Monday through Thursday.  Mr.
Flannery may be reached at (202) 283-
9613.  These telephone numbers are not
toll-free.

Guidance on Implementation of
Withholding and Reporting
Regulations

Notice 2001–43

This notice provides guidance on the
implementation of the withholding and
reporting regulations (T.D. 8734, 1997–2
C.B. 109, and T.D. 8881, 2000–23 I.R.B.
1158).  Specifically, this notice:  

(1) provides a temporary alternative pro-
cedure for withholding and reporting on



payments made to certain nonqualified in-
termediaries (NQIs) and foreign trusts,
which is available only for payments
made to NQIs or foreign trusts on or after
January 1, 2001, and before January 1,
2002; 

(2) clarifies and corrects sections
1.1441–6(b)(1) and 301.6114–1 of the
regulations, which require disclosure of
certain treaty based return positions; 

(3) adds a new alternative convention for
converting payments in foreign currency
into U.S. dollars to those listed in section
1.1441–3(e)(2); 

(4) modifies section III. A. 1. of Notice
2001–4, 2001–2 I.R.B. 267, to permit an
applicant for a qualified intermediary
agreement that has been issued a QI-EIN
to represent that it is a qualified interme-
diary (QI) until the IRS revokes its QI-
EIN and to permit an applicant that has
been issued a QI-EIN before January 1,
2002, to apply all of the provisions of the
QI agreement beginning January 1, 2001; 

(5) clarifies section III. C. of Notice
2001–4, which provides documentation
and reporting relief for simple and grantor
trusts; and

(6) modifies Announcement 2000–48,
2000–23 I.R.B. 1243, to permit a branch
of a QI to act as a qualified intermediary
under the QI’s home country know-your-
customer (KYC) rules if the branch is lo-
cated in a country for which KYC rules
have been submitted to IRS for approval.

1.  Transitional relief for certain nonquali-
fied intermediaries and foreign trusts.

In October 1997, Treasury and the
IRS issued T.D. 8734, 1997–2 C.B. 109
(modified by T.D. 8881, 2000–23 I.R.B.
1158), which provided comprehensive
regulations under chapter 3 (sections
1441–1445) and subpart G of subchapter
A of chapter 61 (sections 6041–6050S)
of the Internal Revenue Code.  These
regulations, which became effective on
January 1, 2001, were developed after
years of discussion with the U.S. and
foreign financial services industry re-
garding how to improve compliance
with the U.S. withholding rules without
unduly impeding foreign investments in
the United States or burdening financial
institutions.

A key component of the new rules is
the introduction of the qualified interme-
diary (QI) concept.  In basic terms, a QI is
a foreign financial institution that enters
into an agreement with the IRS to verify
the beneficial ownership of payments of
U.S. source income for purposes of deter-
mining whether any reductions in the
statutory 30 percent U.S. withholding tax
rate under sections 871 and 881 are ap-
propriate.  To make this determination, a
QI generally may rely on the documenta-
tion that it collects under the bank regula-
tory rules requiring it to establish the
identity and residency of its account hold-
ers (“know your customer” (KYC) rules).
The QI is required to transmit “pooled”
information (but generally not the identity
of its non-U.S. customers) to the U.S.
withholding agent to enable the withhold-
ing agent to determine the correct amount
of tax to withhold on payments made to
the QI’s customers.  The QI is also re-
quired to report certain pooled informa-
tion to the IRS, as specified in the regula-
tions. By allowing QIs to transmit
information on a pooled basis, the regula-
tions reduce the QI’s compliance burden
(by minimizing the amount of informa-
tion that is required to be reported to the
IRS) and protect the QI’s customer base
(by minimizing the amount of informa-
tion that must be reported to the U.S.
withholding agent, who will often be a
competitor of the QI).

Sections 1.1441–1(e)(3)(iii) and (iv) of
the regulations require a nonqualified in-
termediary (NQI) to supply the U.S. with-
holding agent or a QI with customer-spe-
cific documentation, rather than pooled
information, to establish that its cus-
tomers qualify for a reduction in the statu-
tory 30 percent withholding rate. 

The NQI does this by attaching appro-
priate documentation and a withholding
statement identifying customers and allo-
cating payments among them to an inter-
mediary certificate that it forwards to the
U.S. withholding agent or QI.  To ensure
the proper withholding and reporting of a
payment, the U.S. withholding agent or
QI must receive this intermediary certifi-
cate before it makes a payment of a re-
portable amount (as defined in section
1.1441–1(e)(3)(vi)) to the NQI.  Finally,
unless its withholding agent has done so,
the NQI must report payment information
to the IRS on Forms 1042 and 1042–S

and must send the foreign income recipi-
ent a corresponding Form 1042–S.  In the
same way, foreign simple trusts and for-
eign grantor trusts are required to forward
to the U.S. withholding agent or QI a
flow-through withholding certificate with
attached documentation and a withhold-
ing statement identifying beneficiaries
and grantors and to report payment infor-
mation to the IRS.

Treasury and the IRS understand that,
despite significant efforts by U.S. with-
holding agents and QIs to establish auto-
mated systems to process information re-
ceived from NQIs and foreign trusts for
withholding and reporting purposes, in
some cases these systems are not yet fully
operational.  Treasury and the IRS have
been advised, however, that the auto-
mated systems in those cases will be fully
operational before the end of 2001.  Ac-
cordingly, Treasury and the IRS believe
that limited relief is warranted to ensure a
smooth transition into the new withhold-
ing procedures.  Treasury and the IRS em-
phasize, however, that the NQI and for-
eign trust documentation and reporting
rules in the regulations are central to the
appropriate administration of the U.S.
withholding regulations, and U.S. with-
holding agents and QIs are expected to
complete the development of automated
systems that will ensure compliance with
these rules.

To achieve a smoother transition period
for withholding agents that make pay-
ments to NQIs and foreign trusts, the IRS
will permit a withholding agent and NQI
or foreign trust to apply the alternative
procedures of section 1.1441–1(e)
(3)(iv)(D) of the regulations as modified
below for calendar year 2001, provided
the withholding agent and NQI or foreign
trust comply with all the conditions set
forth below.  This modified alternative
procedure may not be used by flow-
through entities or U.S. branches de-
scribed in section 1.1441–1(e)(3)
(iv)(D)(8) of the regulations.  (See sec-
tions III. C. and IV. of Notice 2001–4,
2001–2 I.R.B. 267 for certain other relief
provisions relating to trusts and partner-
ships.) A withholding agent may use this
modified alternative procedure only for
payments made to NQIs and to foreign
simple or grantor trusts.  This modified
alternative procedure may not be used by
a withholding agent if the withholding
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agent would be responsible for filing
fewer than 250 Forms 1042–S for calen-
dar year 2001 without using this modified
alternative procedure.  This modified al-
ternative procedure may not be used for
payments to U.S. nonexempt recipients. 

An NQI or foreign trust and its with-
holding agent that comply with the condi-
tions set forth below may rely on this no-
tice for payments made on or after
January 1, 2001, and before January 1,
2002:  (1) to permit pooled basis reporting
on Form 1042–S instead of the payee spe-
cific reporting otherwise required under
the alternative procedure of section
1.1441–1(e)(3)(iv)(D); and (2) to permit
the NQI or foreign trust to provide the
withholding agent with a withholding
statement containing the beneficial owner
information required under sections
1.1441–1(e)(3)(iv)(C)(1) and (D)(2) after
a payment is made but no later than Janu-
ary 31, 2002.

In order to qualify for this transitional re-
lief, the following conditions must be met:   

(1)  The withholding agent submits a
notification no later than January 31,
2002, that it is using the temporary alter-
native procedure under this notice.  Noti-
fications should be sent to:

Internal Revenue Service
Pre-Filing Services LM:PFT:PF
New Mint Building, 3rd Floor
1111 Constitution Avenue, NW
Washington, DC 20224

(2) The withholding agent includes the
following in its notification under penal-
ties of perjury: 

(a) a statement listing the NQIs and
foreign trusts that are participating with the
withholding agent in using the temporary
alternative procedure under this notice;

(b) a statement (i) that during 2001
the withholding agent was engaged in the
building and implementation of comput-
erized information systems for transfer
and processing of withholding statement
information between the withholding
agent and the NQI or foreign trust and for
Form 1042–S reporting to the IRS, and
(ii) that they were relying on completion
of those systems for purposes of comply-
ing with section 1.1441–1(e)(3)(iii) and
(iv) of the regulations;

(c) a representation that the with-
holding agent has exercised its best ef-
forts to complete those systems; 

(d) a statement that those systems are
not capable of complying with the re-
quirements of section 1.1441–1(e)(3)(iii)
and (iv) regarding timely provision of
withholding statement information by the
NQI or foreign trust and Form 1042–S re-
porting by the withholding agent  for cal-
endar year 2001; 

(e) a statement of the number of
Forms 1042–S that the withholding agent
would be responsible for filing for calen-
dar year 2001 if it were not using this
modified alternative procedure; and

(f)  a representation that the systems
will be capable of complying with those
withholding statement and Form 1042–S
reporting requirements for calendar year
2002.

(3) The withholding agent and NQI or
foreign trust comply with all applicable
requirements of section 1.1441–1(e)(3)
(iv)(D) of regulations, except as modified
by conditions (4), (5) and (6).

(4) The NQI or foreign trust provides
the withholding agent with withholding
rate pool information prior to the payment
of a reportable amount in accordance with
section 1.1441–1(e)(3)(iv)(D)(2) of the
regulations.  The NQI or foreign trust
must also provide appropriate documenta-
tion with respect to its customers to the
withholding agent prior to the payment
being made.  The NQI or foreign trust
need not, however, provide the withhold-
ing statement information identifying and
classifying foreign persons as required by
sections 1.1441–1(e)(3)(iv)(C)(1) and
(D)(2) and assigning each listed foreign
person to a withholding rate pool as re-
quired by section 1.1441–1(e)(3)
(iv)(D)(2) prior to payment.  The NQI or
foreign trust is required to provide that
withholding statement information to the
withholding agent no later than January
31, 2002.  The NQI or foreign trust must
provide the withholding agent with with-
holding statement information allocating
the income in each withholding rate pool
to each payee within the pool no later than
January 31, 2002, as required under sec-
tions 1.1441–1(e)(3)(iv)(C)(2) and (D)(3)
of the regulations.

(5)  The withholding agent withholds
and timely files Forms 1042–S based on
the withholding rate pool information
provided by the NQI or foreign trust.

(6) The withholding agent submits a
copy of the withholding statement that it

receives from the NQI or foreign trust
(which must identify each beneficial
owner of payments to the NQI or foreign
trust and allocate payments among these
beneficial owners) for calendar year 2001
to the IRS at the address stated in condi-
tion (1) on or before the due date for filing
Forms 1042–S for calendar year 2001.

If the NQI or foreign trust fails to pro-
vide the withholding statement informa-
tion required under condition (4) by Janu-
ary 31, 2002, for any withholding rate
pool, then the withholding agent may
apply the provisions of sections
1.1441–1(e)(3)(iv)(D)(4), (5), (6), and
(7).  The NQI or foreign trust will be re-
sponsible for withholding, filing Form
1042 and filing Forms1042–S for each
beneficial owner for which it has received
payments.

The IRS will accept the pooled basis
reporting and withholding statements
filed under this temporary procedure in
lieu of the payee specific reporting other-
wise required of an NQI or foreign trust
and its withholding agent only if the NQI
or foreign trust and its withholding agent
satisfy all of the conditions set forth
above.  The withholding agent and NQI
or foreign trust must retain all records,
documentation and other evidence rele-
vant to the above conditions for the same
retention period as would be required for
information relevant to an audit of Form
1042–S for calendar year 2001.  In deter-
mining on audit whether a withholding
agent has exercised its best efforts to
complete building and implementing their
information systems, the IRS will take
into account all the facts and circum-
stances including the efforts and perfor-
mance of similarly situated withholding
agents.   

2.  Disclosing treaty based return posi-
tions.

Section 1.1441–6(b)(1) of the regula-
tions provides that withholding  under
sections 1441, 1442 and 1443 on a pay-
ment to a foreign person is eligible for re-
duction under the terms of an income tax
treaty only to the extent that the payment
is treated as derived by a resident of an
applicable treaty jurisdiction, such resi-
dent is a beneficial owner, and all other
requirements for benefits under the treaty
are satisfied.  It provides further that if the
beneficial owner is a person related to the
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withholding agent within the meaning of
section 482, the beneficial owner’s with-
holding certificate must contain a repre-
sentation that the beneficial owner will
file the statement required under section
301.6114–1(d) if applicable.  This re-
quirement applies only to amounts of in-
come subject to withholding received dur-
ing the calendar year that exceed
$500,000 in the aggregate.

Section 301.6114–1(a) of the regula-
tions provides that if a taxpayer takes a re-
turn position that a tax treaty overrules or
modifies any provision of the Internal
Revenue Code and thereby effects a re-
duction of any tax at any time, the tax-
payer shall disclose such return position
on a statement attached to the return.  If a
tax return would not otherwise be re-
quired to be filed, a return must neverthe-
less be filed to make this disclosure.  For
this purpose, the taxpayer’s taxable year
is deemed to be the calendar year, unless
the taxpayer has established or timely
chooses to establish a different taxable
year.  The taxpayer must make the disclo-
sure statement on a fully completed Form
8833 (Treaty-Based Return Position Dis-
closure Under Section 6114 or 7701(b))
attached to the return.  

Section 301.6114–1(b) provides that
reporting is required unless it is expressly
waived, and it further provides a nonex-
clusive list of particular positions for
which reporting is required.  Among the
positions listed are those described in sec-
tion 301.6114–1(b)(4)(ii)(C) or (D).

Paragraph (b)(4)(ii)(C) requires a tax-
payer to report a position taken under a
treaty that contains a limitation on bene-
fits provision if: (1) the treaty exempts
from tax or reduces the rate of tax on in-
come subject to withholding; (2) the in-
come is received by a foreign person
other than an individual or State that is the
beneficial owner of the income and the
foreign person is related to the person ob-
ligated to pay the income within the
meaning of sections 267(b) and
707(b)(5); (3) the income exceeds
$500,000; and (4) the foreign person
meets the requirements of the limitation
on benefits provision.  Paragraph
(b)(4)(ii)(D) requires reporting a position
taken under a treaty that imposes any
other conditions for the entitlement to
treaty benefits if the position is that such
conditions are met.

Section 301.6114–1(c) lists positions
for which reporting is expressly waived.
Paragraph (c)(1)(i) waives reporting for
the position that a treaty has reduced the
rate of withholding tax otherwise applica-
ble to a particular type of income subject
to withholding to the extent that the in-
come is beneficially owned by an individ-
ual or a State.  Paragraph (c)(2) waives re-
porting by an individual who receives
payments or income items during the tax-
able year that do not exceed $10,000 in
the aggregate.

Taxpayers have requested guidance on
the scope of the reporting required under
section 301.6114–1(b) in the case of
treaty claims for exemption or reduced
rates of tax on income subject to with-
holding made by foreign persons that are
not individuals or States.  Taxpayers have
expressed concerns that:

(1) Because paragraph (c)(1)(i) of that
section waives reporting only for individ-
uals and States, it is unclear whether tax-
payers that are not individuals or States
and that are not required to report under
paragraph (b)(4)(ii)(C) are required nev-
ertheless to disclose treaty based return
positions described in paragraph (b)(4)(ii)
under the general rule of paragraph (b).  

(2) Because paragraph (c)(2) waives re-
porting only for individuals who receive
less than the threshold amount, taxpayers
that are not individuals must report under
paragraph (b)(4)(ii)(D) even when they
have received de minimisamounts of in-
come subject to withholding.

(3) Because the representation under sec-
tion 1.1441–6(b)(1) is required when the
beneficial owner is related to the with-
holding agent within the meaning of sec-
tion 482 and the filing under section
301.6114–1(b)(4)(ii)(C) is required when
the beneficial owner is related to the per-
son obligated to pay the income within
the meaning of sections 267(b) and
707(b), it is unclear how the representa-
tion requirement coordinates with the fil-
ing requirement.

(4) Because section 1.1441–6(b)(1) states
that the filing requirement applies only to
amounts received during the calendar
year that exceed $500,000 in the aggre-
gate and section 301.6114–1(b)(1) per-
mits a taxpayer to adopt a taxable year for
filing different from the calendar year, it

is unclear how a fiscal year taxpayer is to
report those amounts.

To address these concerns, Treasury
and the IRS intend to amend sections
1.1441–6(b)(1) and 301.6114–1 of the
regulations, as described below, effective
January 1, 2001.

(1) Treasury and the IRS intend to amend
section 301.6114–1(c) to provide that re-
porting is waived for taxpayers that are
taking a treaty based return position de-
scribed in section 301.6114–1(b)(4)(ii),
unless those taxpayers are described in
paragraph (b)(4)(ii)(A) and (B), or (C) or
(D). 

(2) Treasury and the IRS intend to amend
section 301.6114–1(c) to waive reporting
under section 301.6114–(b)(4)(ii)(D) for
taxpayers that are not individuals or
States and that receive amounts of income
subject to withholding that do not exceed
$10,000 in the aggregate.

(3) Treasury and the IRS intend to amend
section 1.1441–6(b)(1) to conform the
representation requirement to the filing
requirement of section 301.6114–1(b)
(4)(ii)(C).  Thus, section 1.1441–6(b)(1)
will require a representation if the tax-
payer takes the position under a treaty that
contains a limitation on benefits provision
that the treaty exempts from tax or re-
duces the rate of tax on income subject to
withholding, the income is received by a
foreign person other than an individual or
State that is the beneficial owner of the in-
come, the foreign person is related to the
person obligated to pay the income within
the meaning of sections 267(b) and
707(b), the income exceeds $500,000 in
the aggregate, and the foreign person
meets the requirements of the limitation
on benefits provision.

(4) Treasury and the IRS intend to amend
section 1.1441–6(b)(1) to conform to sec-
tion 301.6114–1(b)(1) by changing the
rule that the filing requirement applies
only to amounts received during the cal-
endar year that exceed $500,000 in the
aggregate.  The conformed rule will pro-
vide that the filing requirement applies
only to income received during the tax-
payer ’s taxable year that exceeds
$500,000 in the aggregate.

A taxpayer that is required to make the
disclosure statement on Form 8833 under
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sections 301.6114–1 (b)(4)(ii)(A) and (B)
or (C) or (D) taking into account the mod-
ifications described in the notice will be
considered to have timely filed Form
8833 if, in the case of a calendar year tax-
payer, the taxpayer files the Form 8833
with its return for its taxable year ending
on December 31, 2001, or in the case of a
fiscal year taxpayer, the taxpayer files
Form 8833 with its return for its first tax-
able year ending after December 31,
2001.

Taxpayers may rely on the authority of
this notice until the regulations are
amended.

3.  Converting payments in foreign cur-
rency to U.S. dollars.

Section 1.1441–3(e)(2) provides that if
an amount subject to tax is paid in a cur-
rency other than the U.S. dollar, the
amount of withholding under section
1441 shall be determined by applying the
applicable rate of withholding to the for-
eign currency amount and converting the
amount withheld into U.S. dollars at the
spot rate on the date of payment.  A with-
holding agent that makes regular or fre-
quent payments in foreign currency is
permitted to use a month end spot rate or
a monthly average spot rate.

Certain withholding agents that make
regular and frequent payments in foreign
currency have expressed concern that the
permitted conversion conventions can ex-
pose them to currency risks that would re-
quire management by means of hedging
transactions.  Also, they have expressed
concern that permitted conventions can
require multiple accounting adjustments
when payment amounts in the base cur-
rency are adjusted or corrected in the
course of processing and settlement.
They have suggested that using the spot
rate on the day of deposit of the amount of
tax withheld would eliminate the currency
risks and the need for those accounting
adjustments.

In response to those concerns, Treasury
and the IRS intend to amend section
1.1441–3(e)(2) to add the suggested alter-
native conversion convention to the con-
ventions already permitted.  Section
1.1441–3(e)(2) will permit a withholding
agent that makes regular or frequent pay-
ments in foreign currency to convert the
amount withheld into U.S. dollars at the

spot rate on the day the tax is deposited
provided that the deposit is made within
seven days of the date of payment.  As is
the case with the conversion conventions
currently in the regulations, taxpayers
using this alternative convention must do
so consistently for all nondollar amounts
withheld and from year to year.  Such
convention cannot be changed without the
consent of the Commissioner.  Taxpayers
may rely on the authority of this notice
until the regulations are amended.

4.  Representing QI status and applying
QI agreement beginning January 1, 2001.

Section III. A. 1. of Notice 2001–4 pro-
vides that an applicant that has submitted
a QI application before January 1, 2001,
may represent on Form W-8IMY that it is
a QI without being in possession of a fully
executed QI agreement until June 30,
2001.  It further provides that an applicant
that has submitted a QI application after
December 31, 2000, may represent on
Form W-8IMY that it is a QI until the end
of the sixth full month after the month in
which it submits its QI application.  Ap-
plicants have been issued QI-EINs upon
application to permit them to complete
Forms W-8IMY.  Finally, it provides that
a potential QI may apply all of the provi-
sions of the QI agreement beginning Jan-
uary 1, 2001, provided that it submits its
application before July 1, 2001.

Taxpayers have requested extension of
the time during which an applicant may
represent that it is a QI without being in
possession of a fully executed QI agree-
ment and extension of the July 1, 2001,
application deadline for application of the
QI agreement beginning January 1, 2001,
in order to allow adequate time for the
process of review and execution by both
the applicants and the IRS.

In response, this notice modifies those
provisions of Notice 2001–4.  An appli-
cant to which IRS has issued a QI-EIN
may represent on Form W–8IMY that it is
a QI without being in possession of a fully
executed QI agreement until the IRS re-
vokes its QI-EIN.  The IRS will revoke an
applicant’s QI-EIN if the applicant does
not execute and return its QI agreement to
the IRS within a reasonable time after the
IRS has sent the QI agreement to the ap-
plicant for signature.  An applicant to
which the IRS has issued a QI-EIN before
January 1, 2002, may apply all of the pro-

visions of the QI agreement beginning
January 1, 2001.

5.  Documentation and reporting relief for
simple and grantor trusts.

The QI agreement generally requires a
QI to obtain a Form W-8IMY from a for-
eign simple or grantor trust together with
appropriate documentation from benefi-
ciaries and grantors and requires the QI to
file separate Forms 1042–S for each bene-
ficiary or grantor.

Section III. C. of Notice 2001–4,
2001–2 I.R.B. 267, provides documenta-
tion and reporting relief for simple and
grantor trusts.  It permits a QI to treat the
beneficiaries or grantors as direct account
holders, and thus permits them to be in-
corporated into the pooled basis reporting
permitted for direct account holders rather
than requiring separate Forms 1042–S for
each of them, provided three criteria are
met.  (1)  The QI must be required, pur-
suant to the applicable KYC rules, to de-
termine the identity of the beneficiaries or
owners of foreign simple or grantor trusts.
(2) The QI must obtain the type of docu-
mentation set forth in the appropriate
KYC attachment to the agreement. (3)
The QI must obtain a valid Form
W–8BEN from the beneficiary or owner
of the trust.

Some QIs have suggested that the
scope of criterion (1) may be unclear, be-
cause local KYC rules in certain jurisdic-
tions require the QI to determine the iden-
tity of the beneficiaries or owners of
foreign simple or grantor trusts, but do
not require the QI to obtain documenta-
tion confirming their identities.  These
QIs have expressed the concern that the
reporting relief for trusts may be unavail-
able in such jurisdictions.

This notice clarifies that criterion (1) is
satisfied if the local KYC rules require the
QI to determine the identity of trust bene-
ficiaries and grantors, even if those rules
do not require the QI to obtain documen-
tation confirming their identities.  The QI
must nevertheless obtain any documenta-
tion necessary to satisfy criterion (2),
which is based on the applicable KYC
documentation.

6.  Branches permitted to apply QI’s
home country KYC.

Announcement 2000–48, 2000–23
I.R.B. 1243, provides that the IRS gener-
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ally will not extend the QI system to any
country that does not have KYC rules or
that has unacceptable KYC rules.  The IRS
will, however, permit a branch of a finan-
cial institution (but not a separate juridical
entity affiliated with the financial institu-
tion) located in such a country to act as a
QI if the branch is part of an entity orga-
nized in a country that has acceptable KYC
rules and the entity agrees to apply its
home country KYC rules to the branch.

Taxpayers have requested that this rule
be extended to include branches of QIs in
countries for which KYC rules have been
submitted to IRS for approval during the
time those rules are pending approval.

In response, this notice modifies An-
nouncement 2000–48.  IRS will permit a
branch of a financial institution (but not a
separate juridical entity affiliated with the
financial institution) to act as a QI if the
branch is located in a country identified
by the IRS as a jurisdiction awaiting ap-
proval of KYC rules on the IRS website at
www.irs.ustreas.gov, if the branch is part
of an entity organized in a country that
has acceptable KYC rules and if the entity
agrees to apply its home country KYC
rules to the branch.  The branch will be
permitted to act as a QI under this rule
only for the period of time during which
the jurisdiction in which it is located is
identified as awaiting approval.  If the
IRS approves the KYC rules of the juris-
diction, then the branch must apply the
KYC rules of the jurisdiction beginning
on the date that an attachment to the QI
agreement for the jurisdiction is posted on
the IRS website at www.irs.ustreas.gov.

Contact Information

For further information regarding this no-
tice, contact Carl Cooper or Laurie Hatten-
Boyd of the Office of the Associate Chief
Counsel (International), Internal Revenue
Service, 1111 Constitution Avenue, N.W.,
Washington, D.C. 20224.  Mr. Cooper and
Ms. Hatten-Boyd may be contacted by tele-
phone at 202-622-3840 (not a toll-free call).

Notional Principal Contracts

Notice 2001–44

I.  PURPOSE

The IRS and the Treasury Department
are soliciting comments on the appropri-

ate method for the inclusion into income
or deduction of contingent nonperiodic
payments made pursuant to a notional
principal contract and the treatment of
such inclusions or deductions.

II.  BACKGROUND

A. In General
Section 1.446–3 of the Income Tax

Regulations provides rules on the timing
of inclusion of income and deductions for
amounts paid or received pursuant to no-
tional principal contracts. T.D. 8491,
1993–2 C.B. 215.  The regulations define
a notional principal contract (“a NPC”) as
a “financial instrument that provides for
the payment of amounts by one party to
another at specified intervals calculated
by reference to a specified index upon a
notional principal amount, in exchange
for specified consideration or a promise to
pay similar amounts.”  Section 1.446–
3(c)(1)(i).  Payments made pursuant to
NPCs are divided into three categories
(periodic, nonperiodic, and termination
payments), and the regulations provide
separate timing regimes for each.  How-
ever, no guidance is provided in the regu-
lations for the timing of inclusion or de-
duction of contingent nonperiodic
payments made under NPCs.  In addition,
neither § 1.446–3 nor any other section
provides specific rules governing the
character of the various types of payments
that could be made pursuant to a NPC.

The lack of comprehensive guidance in
this area of the law has created significant
uncertainty for taxpayers.  For some,  this
uncertainty adds a considerable burden to
the tax compliance process, and may dis-
courage certain taxpayers from entering
into NPCs.  Other taxpayers welcome the
ability to pick and choose among various
tax law theories as to the character and
timing of NPC payments, but this can
lead to a whipsaw of the government.
Both result in lack of confidence in the
tax system, and inefficiencies in the capi-
tal markets.

The IRS and Treasury have reviewed
several methods for including into income
or deducting contingent nonperiodic pay-
ments made pursuant to NPCs.  In evalu-
ating each method, the IRS and Treasury
have considered the extent to which it re-
flects certain fundamental tax policy prin-
ciples.  These policy principles include:
whether the method provides sufficient

certainty as to the amount and timing of
inclusions or deductions (certainty/clar-
ity); whether the method is complex, and
the compliance and administrability bur-
den created by that complexity (adminis-
trability); whether the method creates or
increases inconsistencies in the tax treat-
ment of financial instruments with similar
economic characteristics (neutrality);
whether the method creates or increases
inconsistencies in the tax treatment of dif-
ferent taxpayers entering into the same in-
struments (symmetry); whether the
method accurately reflects the accretion
or reduction in economic wealth in the pe-
riod in which the taxpayer is measuring
the tax consequence of being a party to
the NPC (economic accuracy); and
whether the method is flexible enough to
readily accommodate new financial
arrangements (flexibility).  It is clear that
these principles are frequently in conflict,
and there is no method of accounting that
would satisfy all the criteria.  However,
the examination of an accounting method
in the light of these principles can high-
light the strengths and weaknesses of the
method and inform the rulemaking
process.

The methods the IRS and Treasury are
considering for the inclusion into income
or deduction of contingent nonperiodic
payments made pursuant to NPCs are de-
scribed below under the following head-
ings:  the Noncontingent Swap Method;
the Full Allocation Method; the Modified
Full Allocation Method; and the Mark-to-
Market Method.  The IRS and Treasury
are seeking comments on the relative
merits of each of these methods, as well
as suggestions as to other methods that
may be superior to these methods with re-
spect to the fundamental tax policy princi-
ples listed above.  The IRS and Treasury
are interested in what authority taxpayers
believe exists for mandating any and each
of these methods.

Although this notice is addressing the
timing issues regarding NPCs with a con-
tingent component, the IRS and Treasury
are aware that there must be some coordi-
nation between the existing NPC rules
and any new applicable rules.  The IRS
and Treasury are interested in comments
on the need to revise the current rules for
NPCs and related instruments if new rules
for contingent NPCs are introduced.  The
IRS and Treasury are also interested in
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