
Estimated Tax Election for
Owners of ESBTs

Notice  2001–25

PURPOSE AND BACKGROUND

This notice provides guidance to elect-
ing small business trusts (ESBTs) and in-
dividuals who are treated as the owners of
ESBTs (deemed owners) under subpart E,
part I, subchapter J, chapter 1 of the Inter-
nal Revenue Code (subpart E), regarding
estimated tax payments mistakenly made
by ESBTs rather than the deemed owners
of the ESBTs for taxable years ending on
December 29, 30, or 31, 2000.  Questions
have arisen whether these estimated tax
payments made by ESBTs (under the
ESBTs’ employer identification numbers
(EINs)) for the 2000 taxable year can be
credited to the accounts of the deemed
owners of the ESBTs, and whether any
penalties for underpayment of estimated
tax are applicable.

Proposed Income Tax Regulations
(REG–251701–96, 2001–4 I.R.B. 396)
under § 1361(e) and § 641(c) were pub-
lished in the Federal Register on Decem-
ber 29, 2000 (65 Fed. Reg. 82963) pro-
viding guidance with respect to ESBTs.
Section 1.641(c)–1(a) provides that an
ESBT is treated as two separate trusts for
purposes of determining income tax.  The
portion of an ESBT that consists of stock
in one or more S corporations (the S por-
tion) is treated as one trust.  The portion
of an ESBT that consists of all the other
assets in the trust is treated as a separate
trust.  The grantor or another person may
be treated as the owner of all or a portion
of either or both trusts under subpart E
(grantor portion).

Section 1.641(c)–1(c) provides that the
grantor or another person who is treated
as the owner of a portion of the ESBT in-
cludes in computing taxable income items
of income, deductions, and credits against
tax attributable to that portion of the
ESBT under § 671.

Section 1.641(c)–1(j) provides that 
§ 1.641(c)–1(a), (b), and (c) are proposed
to be applicable for taxable years of
ESBTs that end on and after December
29, 2000.

Prior to the issuance of the proposed

ESBT regulations, some taxpayers took
the position that an ESBT election could
be made for a grantor trust and that the
rules relating to the taxation of ESBTs ap-
plied to the entire portion of the trust
holding S corporation stock.  Consistent
with this position, these ESBTs made esti-
mated tax payments for the 2000 taxable
year under the trusts’ EINs, and the
deemed owners did not take into account
the S corporation income in calculating
their estimated tax payments for the 2000
taxable year.

Section 6654(a) provides that except as
otherwise provided in § 6654, in the case
of any underpayment of estimated tax by
an individual, there shall be added to the
tax under chapter 1 and the tax under
chapter 2 for the taxable year an amount
determined by applying (1) the underpay-
ment rate established by § 6621, (2) to the
amount of the underpayment, (3) for the
period of the underpayment.

Section 6654(d)(2)(B) provides that in
the case of any required installment, the
annualized income installment is the ex-
cess of (i) the amount equal to the applic-
able percentage of the tax for the taxable
year computed by placing on an annual-
ized basis the taxable income, alternative
minimum taxable income, and adjusted
self-employment income for months in
the taxable year ending before the due
date for the installment, over (ii) the ag-
gregate amount of any prior required in-
stallments for the taxable year.

Section 6654(e)(3)(A) provides that no
addition to tax shall be imposed under 
§ 6654(a) with respect to any underpay-
ment to the extent the Secretary deter-
mines that by reason of casualty, disaster,
or other unusual circumstances the impo-
sition of such addition to tax would be
against equity and good conscience.

SCOPE

This notice provides a method for hav-
ing the estimated tax payments that were
made by an ESBT under the trust’s EIN
credited to the deemed owner’s account
for estimated tax purposes.  This notice
also provides that for purposes of the
deemed owner’s computation of annual-
ized income installments under 
§ 6654(d)(2)(B), the deemed owner may

take into account, as of the last day of the
deemed owner’s 2000 taxable year, the S
corporation pass-thru items allocable to
stock held by the ESBT.

METHOD FOR CREDITING
ESTIMATED TAX PAYMENTS TO
DEEMED OWNER AND
CALCULATING ANY
UNDERPAYMENT OF ESTIMATED
TAX PENALTY

An ESBT that wants estimated tax pay-
ments that were made by the trust under
the trust’s EIN to be treated as made by
the deemed owner of the ESBT must file
Form 1041-T, Allocation of Estimated Tax
Payments to Beneficiaries, in the time and
manner specified in the Instructions to
Form 1041-T with the following modifi-
cations.  At the top of the Form 1041-T,
the following statement should be written,
“FILED PURSUANT TO NOTICE 2001-
25.”  Each reference in the Form 1041-T
to beneficiary is deemed to refer to the
deemed owner of the ESBT solely for
purposes of this notice and the Form
1041-T should be completed accordingly.
The trust’s estimated tax payments in-
cluded on Form 1041-T will be treated as
a payment of estimated tax made by the
deemed owner of the ESBT on January
15, 2001.

If the deemed owner of the ESBT is re-
quired to file Form 2210, Underpayment
of Estimated Tax by Individuals, Estates,
and Trusts, the deemed owner may use
Schedule AI, Annualized Income Install-
ment Method.  For this purpose, the
deemed owner may take into account, as
of the last day of the deemed owner’s
2000 taxable year, all S corporation items
allocable to the grantor portion of the
ESBT.

EFFECTIVE DATE

This notice applies only for taxable
years of ESBTs and of the deemed owners
of those ESBTs ending on December 29,
30, or 31, 2000.

DRAFTING INFORMATION

The principal author of this notice is
James A. Quinn of the Office of the Associ-
ate Chief Counsel (Passthroughs and Spe-
cial Industries).  For further information re-
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garding this notice contact Mr. Quinn at
(202) 622-3060  (not a toll-free call).

Trust 645 Election

Notice 2001–26

This notice provides guidance regard-
ing the election for a trust to be treated as
part of an estate under § 645 of the Inter-
nal Revenue Code and the filing of a
Form 1041, U.S. Income Tax Return for
Estates and Trusts, for the first (short)
taxable year of the trust. 

Section 645 provides that a qualified
revocable trust may elect to be treated and
taxed for income tax purposes as part of
an estate (and not as a separate trust) for
all taxable years of the estate ending after
the date of the decedent’s death and be-
fore the applicable date described in 
§ 645(b)(2). 

Rev. Proc. 98–13, 1998–1 C.B. 370, sets
forth procedures for making the § 645 elec-
tion and filing the appropriate tax returns. A
qualified revocable trust that will make the
§ 645 election generally is required to ob-
tain a taxpayer identification number (TIN)
and to file a Form 1041 for the trust’s short
taxable year beginning with the decedent’s
death and ending December 31 of that year.
A trust does not have to file a short year re-
turn if:  (1) the Form 1041 for the estate’s
first taxable year is filed before the due date
for filing a Form 1041 for the trust for the
taxable year ending after the date of the
decedent’s death; (2) the trust items attrib-
utable to the decedent are reported pursuant
to § 1.671–4(b)(2)(i)(A) or (B); and (3) the
entire trust is a qualified revocable trust.  

Under Rev. Proc. 98–13, if the trust is
required to file a Form 1041 for the short
taxable year, a copy of the required elec-
tion statement must be attached to that
form.  The original of the required state-
ment must be attached to the Form 1041
filed for the estate’s first taxable year.
The § 645 election is considered made on
the first to occur of the filing of the es-
tate’s Form 1041 with the original re-
quired statement attached or the filing of
the trust’s Form 1041 with the copy of the
required statement attached.  Once the
election is made, the items of income, de-
ductions, and credits attributable to the
trust for the short year must be excluded
from the trust’s Form 1041 and reported
on the estate’s Form 1041.

Proposed income tax regulations under
§ 645 published in the Federal Register on
December 18, 2000 (65 Fed. Reg. 79015),
contain different procedures for making
the election and filing the short year re-
turn for the trust.  These procedures are
proposed to replace the procedures in
Rev. Proc. 98–13 when the regulations are
finalized.  Under the proposed regula-
tions, the § 645 election is considered
made upon the filing of the Form 1041,
with the required election statement at-
tached, for the first taxable year of the es-
tate, or if there is no personal representa-
tive, for the first taxable year of the trust
filing as an estate.  Section 1.645–1(c) of
the proposed Income Tax Regulations.
The proposed regulations also provide
that if the § 645 election will be made, the
trust is not required to obtain a TIN for
the trust or file a Form 1041 for the short
year.   In such a situation, the trust’s items
of income, deductions, and credits are in-
cluded on the combined Form 1041 for
the electing trust and related estate under
the TIN for the related estate.  Section
1.645–1(d)(1)(i) and (ii)(A).

The Internal Revenue Service has re-
ceived numerous requests that taxpayers
be permitted to use the procedures in the
proposed regulations prior to the time that
the final regulations are issued.  Accord-
ingly, estates and qualifying revocable
trusts of decedents who die after Decem-
ber 31, 1999, and before the effective date
of the final  § 645 regulations, may
choose to use either the election and re-
porting procedures set forth in Rev. Proc.
98–13, or the election and reporting pro-
cedures set forth in § 1.645–1(c) and 
§ 1.645–1(d)(1)(i) and (ii)(A) of the pro-
posed regulations.

The principal author of this notice is
Pietro Canestrelli of the Office of Associ-
ate Chief Counsel (Passthroughs and Spe-
cial Industries).  For further information
regarding this notice contact Pietro
Canestrelli at (202) 622-3060 (not a toll-
free call).

Dealers in Securities Futures
Contracts; Request for
Comments

Notice 2001–27

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of solicitation of com-
ments.

SUMMARY:  This notice was published
in the Federal Register on March 7, 2001,
as BPG-132413-00.  The IRS and Trea-
sury Department are soliciting comments
on the criteria that should be used to de-
termine whether a taxpayer is a dealer in
securities futures contracts (or options on
such contracts) for purposes of section
1256 of the Internal Revenue Code.

DATES:  Written and electronic comments
are requested on or before May 5, 2001.

ADDRESSES:  Send submissions to:
CC:M&SP:RU (BPG–132413–00), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044.  Submissions may be hand de-
livered between the hours of 8 a.m. and 5
p.m. to: CC:M&SP:RU (BPG–132413–
00), Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue NW.,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via
the Internet by submitting comments di-
rectly to the IRS Internet site at
http://www.irs.gov/tax_regs/regslist.html.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the notice, Patrick E.
White (202) 622–3920; concerning submis-
sion and delivery of comments, Treena Gar-
rett, (202) 622–7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

The Commodities Futures Modernization
Act of 2000, enacted as part of the Consoli-
dated Appropriations Act, 2001 (Public Law
106–554, 114 Stat. 2763), authorizes the
trading of securities futures contracts, a new
type of derivative financial product.  An-
other portion of the same enactment—the
Community Renewal Tax Relief Act of
2000 (the Act)—prescribes the tax treat-
ment of these financial products.  In general,
gain or loss is recognized on securities fu-
tures contracts upon disposition, and the
character of such gain or loss is determined
by newly enacted section 1234B.

The timing and character of gains and
losses on dealer securities futures con-
tracts, however, is determined by section
1256.  Thus, dealer securities futures con-
tracts are subject to mark-to-market treat-
ment, and capital gains or losses are
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