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SUMMARY: This document contains final
regulations relating to the amortization of
certain intangible property under section
197. Specificaly, the regulations apply the
anti-churning rules under section 197(f)(9)
to partnership distributions resulting in
basis adjustments under sections 732(b)
and 734(b). This document also amends
certain parts of the previoudy issued final
regulations (TD 8865), including those
parts that relate to the amount of abasis ad-
justment under sections 732(d) and 743(b)
that is subject to the anti-churning rules
under section 197(f)(9). The final regula-
tions interpret the provisions of section
197(f)(9), reflecting changes to the law
made by the Omnibus Budget Reconcilia-
tion Act of 1993 (OBRA ’'93), and affect
taxpayers who acquired intangible property
after August 10, 1993, or made a retroac-
tive election to apply OBRA ’93 to intangi-
bles acquired after July 25, 1991.

DATES: Effective Date: These regula-
tions are effective November 20, 2000.

Applicability Date: These regulations
apply to distributions or transfers occurring
on or after November 20, 2000. However,
a taxpayer may choose, on a transaction-
by-transaction basis, to apply these regula-
tions to property acquired (or partnership
transactions occurring) after August 10,
1993 (or July 25, 1991, if avalid retroactive
election has been made under 81.197-1T)
and before November 20, 2000.

FOR FURTHER INFORMATION CON-
TACT: David J. Sotos or Robert G.
Honigman at (202) 622-3050 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

This document amends §1.197-2 of the
Income Tax Regulations (26 CFR Part 1) to

provide additional rules regarding the ap-
plication of section 197(f)(9) to partnership
transactions under sections 732(b) and
734(b). Thisdocument also amends certain
provisions of the final regulations under
section 197 issued on January 25, 2000,
(TD 8865, 2000-7 I.R.B. 589 [65 F.R.
3820)).

On January 16, 1997, the IRS published
proposed regulations (REG-209709-94,
1997-1 C.B. 731) in the Federal Register
(62 FR. 2336) under sections 167(f) and
197, including the anti-churning rules in
section 197(f)(9). In commenting on the
proposed regulations, some practitioners
noted that additional guidance was needed
regarding how the special anti-churning
rule of section 197(f)(9)(E) should apply to
increases in the basis of partnership prop-
erty under sections 732, 734, and 743. In
response to these comments, the IRS pub-
lished proposed regulations (REG-
100163-00, 20007 |.R.B. 633) in the Fed-
eral Register (65 FR. 3903) on January 25,
2000, providing rules for determining the
portion of abasis adjustment under sections
732(b) and 734(b) that will be subject to the
anti-churning rules. Fina regulations (TD
8865, 65 FR. 3820) (referred to herein as
the “existing regulations’) were issued at
the same time as the proposed regulations.
The existing regulations provide guidance
regarding the application of the anti-churn-
ing rules to basis adjustments under sec-
tions 732(d) and 743(b) and to remedial a-
locations of deductions for amortization of
section 197(f)(9) intangibles (i.e., goodwill
and going concern value that was held or
used at any time during the period begin-
ning on July 25, 1991, and ending on Au-
gust 10, 1993 (unless an election was made
under §1.197-1T) and any other section
197 intangible that was held or used during
such period and was not depreciable or
amortizable under prior law).

The IRS received no requests to spesk at
a public hearing that was scheduled for
May 24, 2000, and consequently the IRS
canceled the hearing. Written comments
were received in response to the notice of
proposed rulemaking. The comments re-
ceived and revisions made are discussed
below.



Explanation of Provisions and
Summary of Comments

A. In General

Section 197(f)(9)(E) provides that, in
applying the anti-churning rules for basis
adjustments under sections 732, 734, and
743, determinations are made at the part-
ner level, and each partner is treated as
having owned and used such partner’s
proportionate share of the partnership’s
assets. With respect to basis adjustments
under sections 732(b) and 734(b), this
rule requires taxpayers and the IRS to an-
alyze transactions that actualy involve a
distribution of property from the partner-
ship to a partner as deemed transactions
involving transfers of property directly
among the partners. In applying the anti-
churning rules to basis adjustments under
section 732(b), the distributee partner is
deemed to acquire the distributed intangi-
ble directly from the continuing partners
of the distributing partnership. Similarly,
in applying the anti-churning rules to
basis adjustments under section 734(b),
the continuing partners are deemed to ac-
quire interests in the intangible that re-
mains in the partnership from the partner
who received a distribution (giving rise to
the section 734(b) basis adjustment) of
property other than the intangible.

Consistent with this view of the trans-
actions, 81.197-2(g)(3) of the existing
regulations provides that the increase in
the basis of a distributed section 197(f)(9)
intangible under section 732(b) or the in-
crease in the partnership’s basis of an
undistributed section 197(f)(9) intangible
under section 734(b) is treated as a new
intangible acquired as a result of the dis-
tribution. The rules for determining
whether such basis adjustments are sub-
ject to the anti-churning rules under sec-
tion 197(f)(9) operate by reference to the
facts surrounding each partner’s acquisi-
tion of its interest in the partnership, the
relation of the distributee partner and the
continuing partners, and the portion of the
intangible that is alocable to such part-
ners. Although the specific rules are not
phrased in terms of analyzing a deemed
transfer of a portion of an intangible be-
tween the distributee partner and the con-
tinuing partners, the effect of the rules is
to analyze such a deemed transfer.

Under the proposed regulations, it first
is necessary to determine whether the por-

tion of an intangible that a partner is
deemed to acquire as aresult of the distri-
bution was subject to the anti-churning
rules immediately prior to the deemed
transfer. Even if the intangible is a sec-
tion 197(f)(9) intangible with respect to
the partnership, for purposes of analyzing
a deemed transfer, the partner’s share of
the intangible is treated as not being sub-
ject to the anti-churning rules if the intan-
gible was held by the partnership at the
time that the partner (or predecessor part-
ner) acquired the partnership interest, and
the partner (or predecessor partner) would
have been able to amortize the intangible
had the partner (or predecessor partner)
directly acquired the intangible under the
same circumstances that the partner (or
predecessor partner) acquired the partner-
ship interest. If a partner’s share of the
intangible is treated as not being subject
to the anti-churning rules for this purpose,
then the anti-churning rules would not
apply to the portion of the basis adjust-
ment that is attributable to the deemed
transfer.

If the partner’s share of the intangible
was treated as being subject to the anti-
churning rules immediately prior to the
deemed transfer, it is necessary, as a fur-
ther step, to determine whether the
deemed transferor and transferee are re-
lated. If the partners are not related, the
anti-churning rules would not apply to the
basis adjustment that gives rise to the
deemed transfer.

The proposed regulations also contain
rules for measuring the portion of the in-
tangible that is deemed to be transferred
by the relevant partners in the deemed
transactions together with certain addi-
tional rules designed to prevent circum-
vention of the anti-churning rules through
the use of partnerships.

B. Continuing Partner’s Share of Basis
Adjustment Under Section 734(b)

The proposed regulations provide that,
for purposes of analyzing basis adjust-
ments under section 734(b), a continuing
partner’s share of abasisincreaseis equa
to (1) the total basis increase allocable to
the intangible; multiplied by (2) afraction
equal to (A) the unrealized appreciation
from the intangible that would have been
allocated to the continuing partner if the
partnership had sold the intangible imme-
diately before the distribution for its fair

market value in a fully taxable transac-
tion; over (B) the total unrealized appreci-
ation from the intangible that would have
been realized by the partnership if the
partnership had sold the intangible imme-
diately before the distribution for its fair
market value in a fully taxable transac-
tion.

One commentator stated that, under the
proposed regulations, the fraction for de-
termining a continuing partner’s share of
the basis adjustment under section 734(b)
could lead to inappropriate results in
some circumstances. For example, if a
partner contributes to a partnership a sec-
tion 197(f)(9) intangible which has a fair
market value that exceeds its tax basis at
the time of the contribution, and, at some
later date, in an unrelated transaction, the
contributing partner is redeemed from the
partnership resulting in a section 734(b)
adjustment to the intangible, the proposed
regulations could determine that the entire
adjustment under section 734(b) isaloca-
ble to the contributing partner (assuming
that the basis adjustment does not exceed
the section 704(c) gain attributable to the
property), even though the contributing
partner is no longer a partner in the part-
nership.

Treasury and the IRS agree that the
fraction used in the proposed regulations
can lead to inappropriate results. Further-
more, as discussed below, particularly in
situations involving intangibles with
built-in gain that are contributed to a part-
nership, an approach relying on a part-
ner’s share of appreciation in an intangi-
ble (whether measured before or after a
distribution) to determine the partner’s
share of a basis increase under section
734(b) appears to be inconsistent with the
purpose of section 197(f)(9)(E).

Positive basis adjustments under sec-
tion 734(b) can be analyzed from two dif-
ferent perspectives: gain eliminated or de-
ductions created. Under 81.755-
1(c)(2)(i), positive section 734(b) basis
adjustments are allocated first to appreci-
ated properties within a class so as to
eliminate the built-in gain (and hence sec-
tion 704(c) gain) with respect to such
properties. In analyzing gain on disposi-
tion of the asset, the basis adjustment in-
uresfirst to the benefit of the contributing
partner since it will reduce the section
704(c) gain recognized by the partner
upon the disposition of the asset by the



partnership. However, in analyzing de-
preciation or amortization deductions at-
tributable to the asset, the basis will inure
first to the non-contributing partners to
the extent that they were being denied
such deductions as a result of the ceiling
rule. In determining the portion of an in-
tangible that a partner is deemed to re-
ceive from the distributee partner for pur-
poses of applying the anti-churning rules,
it seems that arule focused on who would
receive a deduction as aresult of asection
734(b) basis adjustment, rather than who
would avoid gain, is more appropriate.

A partner’s proportionate share of part-
nership capital generally serves as a good
proxy for estimating a partner’s share of de-
ductions. Accordingly, for purposes of de-
termining a continuing partner’s share of a
section 734(b) basis adjustment, the frac-
tion utilized in the fina regulations com-
pares a continuing partner’s post-distribu-
tion capital account as determined under
section 704(b) and §1.704-1(b)(2)(iv) to
the aggregate of al of the continuing part-
ners post-distribution capital accounts (or
if the partnership does not maintain capital
accounts in  accordance  with
81.704-1(b)(2)(iv), the fraction is deter-
mined by reference to the partner’s overall
interest in the partnership under
81.704-1(b)(3)). Treasury and the IRS be-
lieve this change best reflects how deduc-
tions are likely to flow from the intangible
asset in atypical partnership arrangement.

C. Amortization of Section 197(f)(9)
Intangible Where Some But Not All of the
Basis Adjustment Under Section 734(b) is
Amortizable

The proposed regulations provide that
taxpayers may use any reasonable method
to determine amortization of a section
734(b) adjustment with respect to an in-
tangible for book purposes, provided that
the method does not permit any portion of
the tax deduction for amortization attrib-
utable to the adjustment to be allocated to
a partner who is subject to the anti-churn-
ing rules. Several commentators re-
guested guidance as to what methods
would be considered reasonable in situa-
tions where part, but not all, of a section
734(b) basis adjustment is attributable to
an intangible that is subject to the anti-
churning rules.

In response to the comments, the final
regulations contain an example illustrat-

ing one method for determining book
amortization that will be considered rea-
sonable under the regulations.

D. Adjustments Under Sections 743(b)
and 732(d) Where the Transferor of the
Partnership Interest is Related to the
Transferee

The existing regulations provide that
the anti-churning rules apply with respect
to positive basis adjustments under sec-
tion 743(b) only if the person acquiring
the partnership interest is related to the
person transferring the partnership inter-
est. One commentator pointed out that,
even if the transferor partner is related to
the transferee partner, there still may be
situations where the section 743(b) ad-
justment should be amortizable by the
transferee.

To illustrate the commentator’s point,
consider the following example: A part-
nership (PRS) with two partners, A and B,
held an intangible subject to the anti-
churning rules on August 10, 1993. The
partnership has made a section 754 elec-
tion. On June 1, 1995, A transfers his en-
tireinterest in PRSto C, an unrelated per-
son. C has apositive section 743(b) basis
adjustment with respect to the intangible
that is not subject to the anti-churning
rules. On April 30, 2000, C transfers his
entire interest in PRS to D, a person re-
lated to C. C's section 743(b) basis ad-
justment disappears as a result of the
transfer, and D obtains a new section
743(b) basis adjustment with respect to
theintangible. According to the commen-
tator, the ownership of the interest in PRS
by C (a party unrelated to A) should per-
manently purge any taint with respect to a
section 743(b) basis adjustment attribut-
ableto C'sinterest. Thefact that D isre-
lated to C should not prevent D from
amortizing the basis adjustment.

The commentator’s suggestion is con-
sistent with the aggregate approach in the
regulations for adjustments under sections
732(b) and 734(b). Under
§1.197-2(h)(22)(ii) and (iv) of these final
regulations, if a partner acquires an inter-
est in a partnership from an unrelated
partner after August 10, 1993, and after
the partnership has acquired the section
197(f)(9) intangible, the partner will be
treated as holding a portion of the intangi-
ble that is not subject to the anti-churning
rules for purposes of analyzing subse-

guent deemed transfers relating to basis
adjustments under sections 732(b) and
734(b). The existing regulations are
amended to include similar provisions for
purposes of analyzing the application of
the anti-churning rules with respect to
basi s adjustments under section 743(b).

The existing regulations pertaining to
section 732(d) adjustments also are
amended to coordinate those provisions
with the change discussed above for sec-
tion 743(b) adjustments. The amendment
provides that the anti-churning rules do
not apply to an increase in the basis of a
section 197(f)(9) intangible under section
732(d) if, had an election been in effect
under section 754 at the time of the trans-
fer of the partnership interest, the distrib-
utee partner would have been able to
amortize the basis adjustment made pur-
suant to section 743(b).

E. Modification of Rule Where a Partner
is or Becomes a User of a Partnership
Intangible

Section 1.197-2(h)(12)(vi) of the pro-
posed regulations provides a rule to pre-
vent avoidance of the anti-churning rules
where a partner subject to the anti-churn-
ing rules becomes or remains a user of the
intangible after the basis of the intangible
is adjusted with respect to another partner
under section 732, 734, or 743. One com-
mentator noted that §1.197-2(h)(12)(vi)
could apply if the partnership itself con-
tinues to use the intangible, at least where
the deemed transferor of the intangible
continues to own more than a 20 percent
interest in the partnership, because the
partner would be treated under the attribu-
tion rules as continuing to use the intangi-
ble by virtue of the partnership’s use of
the intangible. The commentator stated
that such a result appears inconsistent
with the policies underlying section
197(f)(9)(E), which ignore the existence
of the partnership for purposes of anti-
churning determinations with respect to
basis adjustments under sections 732,
734, and 743. The commentator re-
guested that the final regulations make
clear that a partnership’s continued use of
an intangible would not invoke the rule of
§1.197-2(h)(12)(vi).

Consistent with this comment,
§1.197-2(h)(12)(vi) of these final regula-
tions makes clear that the proscribed use
must be by an anti-churning partner or re-



lated person other than the partnership.
Attributed use of the intangible from the
partnership to a partner will not cause this

rule to apply.

F. Clarification With Respect to
Remedial Allocations

Section 1.197-2(g)(4)(ii) of the exist-
ing regulations provides that “if a partner
contributes a section 197 intangible to a
partnership and the partnership adopts the
remedial allocation method for making
section 704(c) allocations of amortization
deductions, the partnership generally may
make remedial allocations of amortization
deductions with respect to the contributed
section 197 intangible in accordance with
§1.704-3(d).” Comments have been re-
ceived expressing concern that, because
no similar affirmative rule is contained in
the anti-churning section of the regula-
tions, if a contributing partner owns a
greater than 20 percent interest in the
partnership (and thusis considered related
to the partnership), the rule alowing re-
medial allocations will not be available.
While Treasury and the IRS believe that it
was clear under the existing regulations
that remedial alocations of amortization
deductions could be made where the con-
tributing partner is related to the partner-
ship (as opposed to the non-contributing
partners), an affirmative rule has been
added to the anti-churning rules at
§1.197-2(h)(12)(vii)(B) in order to elimi-
nate any doubt with respect to thisissue.

In addition, the rule regarding the disal-
lowance of remedias where a non-con-
tributing partner is related to the con-
tributing partner is amended in these final
regulations to also cover situations where,
as part of a series of related transactions
that includes the contribution of the sec-
tion 197(f)(9) intangible to the partner-
ship, the contributing partner (or arelated
person) becomes or remains a direct user
of the contributed intangible. Consistent
with the analysis of remedials as being
akin to a section 743(b) basis adjustment
for the non-contributing partners, Trea-
sury and the IRS believe that it isinappro-
priate for a non-contributing partner to
obtain amortization deductions with re-
spect to a portion of a contributed section
197(f)(9) intangible where the prior
owner of the intangible becomes or re-
mains a direct user of the intangible in
connection with the contribution. See

also section 197(f)(9)(A)(iii) and
81.197-2(h)(12)(vi).

G. Rulesfor Determining When a
Partnership Interest is Treated as Being
Acquired From a Related Person for
Purposes of Analyzing Basis Adjustments
Under Sections 732(b) and 734(b)

For purposes of analyzing deemed trans-
fers resulting from basis adjustments under
sections 732(b) and 734(b) in applying the
anti-churning rules, the proposed regulaions
provide that if a partner contributed the dis-
tributed section 197(f)(9) intangible to the
partnership, the partnership interest acquired
by such partner is treated as not being de-
scribed in §1.197-2(h)(12)
(i(A)(2) and (3) (for section 732(b) adjust-
ments) or 1.197-2(h)(12)(iv)(A)(2) and (3)
(for section 734(b) adjustments) (i.e., the
rulesthat dlow aprior purchase of apartner-
ship interest from an unrelated person to
purge the partner’s anti-churning taint in an-
alyzing subsequent deemed transfers relat-
ing to basis adjustments). Accordingly, in
order for a basis adjustment to a section
197(f)(9) intangible under section 732(b) or
734(b) to be amortizable, the deemed trans-
fer (as areault of the basis adjustment) from
the contributing partner must be to an unre-
lated partner.

Commentators indicated that this rule
is unnecessary. According to the com-
mentators, §81.197-2(h)(12)(ii)(A)(2)
and (3) and 1.197-2(h)(12)(iv)(A)(2) and
(3), by their terms, cannot apply where
the deemed transferor contributed the sec-
tion 197(f)(9) intangible to the partner-
ship. Treasury and the IRS agree with
this comment. Accordingly, the final reg-
ulations omit the rule regarding a partner
who contributes the distributed section
197(f)(9) intangible.

Special Analyses

It has been determined that the final
regulations are not a significant regula-
tory action as defined in Executive Order
12866. It also has been determined that
section 533(b) of the Administrative Pro-
cedures Act (5 U.S.C. chapter 5) does not
apply to these regulations, and because
these regulations do not impose a collec-
tion of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, thefinal regulationswill be submit-

ted to the Chief Counsel for Advocacy of
the Small Business Administration for
comment on itsimpact on small business.

Drafting Information

The principal authors of these regula-
tions are David J. Sotos and Robert G.
Honigman of Associate Chief Counsel
(Passthroughs & Special Industries).
However, other personnel from the Trea
sury Department and IRS participated in
their development.

* * % % %

Adoption of Amendmentsto the
Regulations

Accordingly, 26 CFR part 1 is amended
asfollows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continuesto read in part asfollows:

Authority: 26 U.S.C. 7805* * *

Par. 2. Section 1.197-2 isamended by:

1. Revising paragraphs (h)(12)(ii),
(h)(22)(iii), (N)(12)(iv), (h)(12)(v), and
paragraph (h)(12)(vi)(A).

2. Removing“, and” at the end of para
graph (h)(12)(vi)(B)(2)(ii) and adding a
period inits place.

3. Removing paragraph (h)(12)(vi)(B)(3).

4. Removing the first sentence of para-
graph (h)(12)(vii)(B) and adding two new
sentencesin its place.

5. Removing the last two sentences of
paragraph (iii) of Example 27 in para-
graph (k) and adding three sentences in
their place.

6. Adding Examples 28, 29, 30, and 31
to paragraph (k).

7. Revising paragraphs (1)(1) and (1)(2).

The additions and revisions read as fol-
lows:

§1.197-2 Amortization of goodwill and
certain other intangibles.

* % % % %

(h) * %

(12) * Kk k

(i) Section 732(b) adjustments—(A) In
general. The anti-churning rules of this
paragraph (h) apply to any increase in the
adjusted basis of a section 197(f)(9) intan-
gible under section 732(b) to the extent
that the basis increase exceeds the total
unrealized appreciation from the intangi-
ble allocable to—



(1) Partners other than the distributee
partner or persons related to the distribu-
tee partner;

(2) The distributee partner and persons
related to the distributee partner if the dis-
tributed intangible is a section 197(f)(9)
intangible acquired by the partnership on
or before August 10, 1993, to the extent
that—

(i) The distributee partner and related
persons acquired an interest or interestsin
the partnership after August 10, 1993;

(i) Such interest or interests were held
after August 10, 1993, by a person or per-
sons other than either the distributee part-
ner or persons who were related to the
distributee partner; and

(iii) The acquisition of such interest or
interests by such person or persons was
not part of a transaction or series of re-
lated transactions in which the distributee
partner (or persons related to the distribu-
tee partner) subsequently acquired such
interest or interests; and

(3) The distributee partner and persons
related to the distributee partner if the dis-
tributed intangible is a section 197(f)(9)
intangible acquired by the partnership
after August 10, 1993, that is not amortiz-
able with respect to the partnership, to the
extent that—

(i) The distributee partner and persons
related to the distributee partner acquired
an interest or interests in the partnership
after the partnership acquired the distrib-
uted intangible;

(ii) Suchinterest or interests were held
after the partnership acquired the distrib-
uted intangible, by a person or persons
other than either the distributee partner or
persons who were related to the distribu-
tee partner; and

(iii) The acquisition of such interest or
interests by such person or persons was
not part of a transaction or series of re-
lated transactions in which the distributee
partner (or persons related to the distribu-
tee partner) subsequently acquired such
interest or interests.

(B) Effect of retroactive elections. For
purposes of paragraph (h)(12)(ii)(A) of
this section, references to August 10,
1993, are treated as references to July 25,
1991, if the relevant party made a valid
retroactive election under §1.197-1T.

(C) Intangible still subject to anti-
churning rules. Notwithstanding para-
graph (h)(12)(ii) of this section, in apply-

ing the provisions of this paragraph (h)
with respect to subsequent transfers, the
distributed intangible remains subject to
the provisions of this paragraph (h) in
proportion to afraction (determined at the
time of the distribution), as follows—

(1) The numerator of which is equal to
the sum of —

(i) The amount of the distributed intan-
gible's basis that is nonamortizable under
paragraph (g)(2)(ii)(B) of this section;
and

(ii) The total unrealized appreciation
inherent in the intangible reduced by the
amount of the increase in the adjusted
basis of the distributed intangible under
section 732(b) to which the anti-churning
rules do not apply; and

(2) The denominator of which is the
fair market value of such intangible.

(D) Partner’s allocable share of unre-
alized appreciation from the intangible.
The amount of unrealized appreciation
from an intangible that is alocable to a
partner is the amount of taxable gain that
would have been allocated to that partner
if the partnership had sold the intangible
immediately before the distribution for
its fair market value in a fully taxable
transaction.

(E) Acquisition of partnership interest
by contribution. Solely for purposes of
paragraphs (h)(12)(ii)(A)(2) and (3) of
this section, a partner who acquires an in-
terest in a partnership in exchange for a
contribution of property to the partnership
is deemed to acquire a pro rata portion of
that interest in the partnership from each
person who is a partner in the partnership
at the time of the contribution based on
each partner’s respective proportionate
interest in the partnership.

(iii) Section 732(d) adjustments. The
anti-churning rules of this paragraph (h)
do not apply to an increase in the basis of
a section 197(f)(9) intangible under sec-
tion 732(d) if, had an election been in ef-
fect under section 754 at the time of the
transfer of the partnership interest, the
distributee partner would have been able
to amortize the basis adjustment made
pursuant to section 743(b).

(iv) Section 734(b) adjustments—(A)
In general. The anti- churning rules of
this paragraph (h) do not apply to a con-
tinuing partner’s share of an increase in
the basis of a section 197(f)(9) intangible
held by a partnership under section 734(b)

to the extent that the continuing partner is
an eligible partner.

(B) Eligible partner. For purposes of
this paragraph (h)(12)(iv), eligible partner
means—

(1) A continuing partner that is not the
distributee partner or a person related to
the distributee partner;

(2) A continuing partner that is the dis-
tributee partner or a person related to the
distributee partner, with respect to any
section 197(f)(9) intangible acquired by
the partnership on or before August 10,
1993, to the extent that—

(i) The distributee partner’s interest in
the partnership was acquired after August
10, 1993;

(if) Such interest was held after August
10, 1993 by a person or persons who were
not related to the distributee partner; and

(iii) The acquisition of such interest by
such person or persons was not part of a
transaction or series of related transac-
tions in which the distributee partner or
persons related to the distributee partner
subsequently acquired such interest; or

(3) A continuing partner that is the dis-
tributee partner or a person related to the
distributee partner, with respect to any
section 197(f)(9) intangible acquired by
the partnership after August 10, 1993, that
is not amortizable with respect to the part-
nership, to the extent that—

(i) The distributee partner’s interest in
the partnership was acquired after the
partnership acquired the relevant intangi-
ble;

(i) Such interest was held after the
partnership acquired the relevant intangi-
ble by a person or persons who were not
related to the distributee partner; and

(iii) The acquisition of such interest by
such person or persons was not part of a
transaction or series of related transac-
tions in which the distributee partner or
persons related to the distributee partner
subsequently acquired such interest.

(C) Effect of retroactive elections. For
purposes of paragraph (h)(12)(iv)(A) of
this section, references to August 10,
1993, are treated as references to July 25,
1991, if the distributee partner made a
valid retroactive election under
§1.197-1T.

(D) Partner’s share of basis increase—
(1) In general. Except as provided in
paragraph (h)(12)(iv)(D)(2) of this sec-
tion, for purposes of this paragraph



(h)(12)(iv), a continuing partner’s share
of abasisincrease under section 734(b) is
equal to—

(i) The total basis increase allocable to
the intangible; multiplied by

(ii) A fraction the numerator of whichis
the amount of the continuing partner’s
post-distribution capital account (deter-
mined immediately after the distribution
in accordance with the capital accounting
rules of §1.704-1(b)(2)(iv)), and the de-
nominator of which is the total amount of
the post-distribution capital accounts (de-
termined immediately after the distribu-
tion in accordance with the capital ac-
counting rules of 81.704-1(b)(2)(iv)) of
all continuing partners.

(2) Exception where partnership does
not maintain capital accounts. If apartner-
ship does not maintain capital accounts in
accordance with 81.704-1(b)(2)(iv), then
for purposes of this paragraph (h)(12)(iv), a
continuing partner’s share of a basis in-
creaseisequd to—

(i) The total basis increase allocable to
the intangible; multiplied by

(if) The partner’s overall interest in the
partnership as determined under §1.704—
1(b)(3) immediately after the distribution.

(E) Interests acquired by
contribution—(1) Application of para-
graphs (h)(12)(iv)(B)(2) and (3) of this
section. Solely for purposes of paragraphs
(h)(12)(iv)(B)(2) and (3) of this section, a
partner who acquires an interest in a part-
nership in exchange for a contribution of
property to the partnership is deemed to
acquire a pro rata portion of that interest
in the partnership from each person who
is a partner in the partnership at the time
of the contribution based on each such
partner’s proportionate interest in the
partnership.

(2) Special rule with respect to para-
graph (h)(12)(iv)(B)(1) of this section.
Solely for purposes of paragraph
(h)(12)(iv)(B)(1) of this section, if a dis-
tribution that gives rise to an increase in
the basis under section 734(b) of asection
197(f)(9) intangible held by the partner-
ship is undertaken as part of aseries of re-
lated transactions that include a contribu-
tion of the intangible to the partnership by
a continuing partner, the continuing part-
ner is treated as related to the distributee
partner in analyzing the basis adjustment
with respect to the contributed section
197(f)(9) intangible.

(F) Effect of section 734(b) adjustments
on partners capital accounts. If one or
more partners are subject to the anti-
churning rules under this paragraph (h)
with respect to a section 734(b) adjust-
ment allocable to an intangible asset, tax-
payers may use any reasonable method to
determine amortization of the asset for
book purposes, provided that the method
used does not contravene the purposes of
the anti-churning rules under section 197
and this paragraph (h). A method will be
considered to contravene the purposes of
the anti-churning rules if the effect of the
book adjustments resulting from the
method is such that any portion of the tax
deduction for amortization attributable to
the section 734 adjustment is allocated,
directly or indirectly, to a partner who is
subject to the anti-churning rules with re-
spect to such adjustment.

(v) Section 743(b) adjustments—(A)
General Rule. The anti-churning rules of
this paragraph (h) do not apply to an in-
crease in the basis of a section 197 intan-
gible under section 743(b) if the person
acquiring the partnership interest is not
related to the person transferring the part-
nership interest. In addition, the anti-
churning rules of this paragraph (h) do not
apply to an increase in the basis of a sec-
tion 197 intangible under section 743(b)
to the extent that—

(1) The partnership interest being
transferred was acquired after August 10,
1993, provided—

(i) The section 197(f)(9) intangible was
acquired by the partnership on or before
August 10, 1993;

(ii) The partnership interest being
transferred was held after August 10,
1993, by a person or persons (the post-
1993 person or persons) other than the
person transferring the partnership inter-
est or persons who were related to the per-
son transferring the partnership interest;
and

(iii) The acquisition of such interest by
the post-1993 person or persons was not
part of a transaction or series of related
transactions in which the person transfer-
ring the partnership interest or persons re-
lated to the person transferring the part-
nership interest acquired such interest; or

(2) The partnership interest being trans-
ferred was acquired after the partnership
acquired the section 197(f)(9) intangible,
provided—

(i) The section 197(f)(9) intangible was
acquired by the partnership after August
10, 1993, and is not amortizable with re-
spect to the partnership;

(ii) The partnership interest being
transferred was held after the partnership
acquired the section 197(f)(9) intangible
by a person or persons (the post-contribu-
tion person or persons) other than the per-
son transferring the partnership interest or
persons who were related to the person
transferring the partnership interest; and

(iii) The acquisition of such interest by
the post-contribution person or persons
was not part of a transaction or series of
related transactions in which the person
transferring the partnership interest or
persons related to the person transferring
the partnership interest acquired such in-
terest.

(B) Acquisition of partnership interest
by contribution. Solely for purposes of
paragraph (h)(12)(v)(A)(1) and (2) of this
section, a partner who acquires an interest
in a partnership in exchange for a contri-
bution of property to the partnership is
deemed to acquire a pro rata portion of
that interest in the partnership from each
person who is a partner in the partnership
at the time of the contribution based on
each such partner’s proportionate interest
in the partnership.

(C) Effect of retroactive elections. For
purposes of paragraph (h)(12)(v)(A) of
this section, references to August 10,
1993, are treated as references to July 25,
1991, if the transferee partner made a
valid retroactive election under
§1.197-1T.

(vi) Partner is or becomes a user of
partnership intangible—(A) General
rule. If, aspart of aseriesof related trans-
actions that includes a transaction de-
scribed in paragraph (h)(12)(ii), (iii), (iv),
or (v) of this section, an anti-churning
partner or related person (other than the
partnership) becomes (or remains) a di-
rect user of an intangible that is treated as
transferred in the transaction (as a result
of the partners being treated as having
owned their proportionate share of part-
nership assets), the anti-churning rules of
this paragraph (h) apply to the proportion-
ate share of such intangible that is treated
as transferred by such anti-churning part-
ner, notwithstanding the application of
paragraph (h)(12)(ii), (iii), (iv), or (v) of
this section.
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(B) Allocations where the intangible is
not amortizable by the contributor. If a
section 197(f)(9) intangible was not an
amortizable section 197 intangible in the
hands of the contributing partner, a non-
contributing partner generally may re-
ceiveremedial allocations of amortization
under section 704(c) that are deductible
for Federal income tax purposes. How-
ever, such a partner may not receive re-
medial allocations of amortization under
section 704(c) if that partner is related to
the partner that contributed the intangible
or if, as part of a series of related transac-
tions that includes the contribution of the
section 197(f)(9) intangible to the partner-
ship, the contributing partner or related
person (other than the partnership) be-
comes (or remains) a direct user of the

contributed intangible.* * *
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Example 27. * * *

(iii) * * * However, A is an anti-churning partner
under paragraph (h)(12)(vi)(B)(2)(i) of this section.
Asaresult of the license agreement, A remains a di-
rect user of the section 197(f)(9) intangible after the
transfer to C. Accordingly, paragraph (h)(12)(vi)(A)
of this section will cause the anti-churning rules to
apply to the entire basis adjustment under section
743(b).

Example 28. Distribution of section 197(f)(9) in-
tangible to partner who acquired partnership inter-
est prior to the effective date. (i) In 1990, A, B, and
C each contribute $150 cash to form general partner-
ship ABC for the purpose of engaging in a consult-
ing business and a software manufacturing business.
The partners agree to share partnership profits and
losses equally. In 2000, the partnership distributes
the consulting business to A in liquidation of A’s en-
tire interest in ABC. The only asset of the consult-
ing business is a nonamortizable intangible, which
has afair market value of $180 and abasis of $0. At
the time of the distribution, the adjusted basis of A's
interest in ABC is $150. A is not related to B or C.
ABC does not have a section 754 election in effect.

(if) Under section 732(b), A's adjusted basis in
theintangible distributed by ABC is $150, a$150in-
crease over the basis of the intangible in ABC's
hands. In determining whether the anti-churning
rules apply to any portion of the basis increase, A is
treated as having owned and used A’s proportionate
share of partnership property. Thus, A is treated as
holding an interest in the intangible during the tran-
sition period. Because the intangible was not amor-
tizable prior to the enactment of section 197, the sec-
tion 732(b) increase in the basis of the intangible
may be subject to the anti-churning provisions.
Paragraph (h)(12)(ii) of this section provides that the
anti-churning provisions apply to the extent that the
section 732(b) adjustment exceeds the total unreal-
ized appreciation from the intangible allocable to
partners other than A or personsrelated to A, as well

as certain other partners whose purchase of their in-
terests meet certain criteria. Because B and C are
not related to A, and A’s acquisition of its partner-
ship interest does not satisfy the necessary criteria,
the section 732(b) basis increase is subject to the
anti-churning provisions to the extent that it exceeds
B and C's proportionate share of the unrealized ap-
preciation from the intangible. B and C's propor-
tionate share of the unrealized appreciation from the
intangible is $120 (2/3 of $180). Thisis the amount
of gain that would be allocated to B and C if the
partnership sold the intangible immediately before
the distribution for its fair market value of $180.
Therefore, $120 of the section 732(b) basis increase
is not subject to the anti-churning rules. The re-
maining $30 of the section 732(b) basis increase is
subject to the anti-churning rules. Accordingly, A is
treated as having two intangibles, an amortizable
section 197 intangible with an adjusted basis of
$120 and a new amortization period of 15 years and
a nonamortizable intangible with an adjusted basis
of $30.

(iii) In applying the anti-churning rules to future
transfers of the distributed intangible, under para-
graph (h)(12)(ii)(C) of this section, one-third of the
intangible will continue to be subject to the anti-
churning rules, determined as follows: The sum of
the amount of the distributed intangible's basis that
is nonamortizable under paragraph (g)(2)(ii)(B) of
this section ($0) and the total unrealized apprecia-
tion inherent in the intangible reduced by the
amount of the increase in the adjusted basis of the
distributed intangible under section 732(b) to which
the anti-churning rules do not apply ($180 - $120 =
$60), over the fair market value of the distributed in-
tangible ($180).

Example 29. Distribution of section 197(f)(9) in-
tangible to partner who acquired partnership inter-
est after the effective date. (i) The facts are the same
as in Example 28, except that B and C form ABC in
1990. A does not acquire an interest in ABC until
1995. In 1995, A contributes $150 to ABC in ex-
change for a one-third interest in ABC. At the time
of the distribution, the adjusted basis of A’s interest
inABC is $150.

(ii) As in Example 28, the anti-churning rules do
not apply to the increase in the basis of the intangi-
ble distributed to A under section 732(b) to the ex-
tent that it does not exceed the unrealized apprecia-
tion from the intangible allocableto B and C. Under
paragraph (h)(12)(ii) of this section, the anti-churn-
ing provisions also do not apply to the section
732(b) basis increase to the extent of A's alocable
share of the unrealized appreciation from the intan-
gible because A acquired the ABC interest from an
unrelated person after August 10, 1993, and the in-
tangible was acquired by the partnership before A
acquired the ABC interest. Under paragraph
(h)(22)(ii)(E) of this section, A is deemed to acquire
the ABC partnership interest from an unrelated per-
son because A acquired the ABC partnership interest
in exchange for a contribution to the partnership of
property other than the distributed intangible and, at
the time of the contribution, no partner in the part-
nership was related to A. Consequently, the increase
in the basis of the intangible under section 732(b) is
not subject to the anti-churning rules to the extent of
the total unrealized appreciation from the intangible
alocableto A, B, and C. Thetotal unrealized appre-
ciation from the intangible allocableto A, B, and C

is $180 (the gain the partnership would have recog-
nized if it had sold the intangible for its fair market
value immediately before the distribution). Because
this amount exceeds the section 732(b) basis in-
crease of $150, the entire section 732(b) basis in-
crease is amortizable.

(iii) In applying the anti-churning rules to future
transfers of the distributed intangible, under para-
graph (h)(12)(ii)(C) of this section, one-sixth of the
intangible will continue to be subject to the anti-
churning rules, determined as follows: The sum of
the amount of the distributed intangible's basis that
is nonamortizable under paragraph (g)(2)(ii)(B) of
this section ($0) and the total unrealized apprecia-
tion inherent in the intangible reduced by the
amount of the increase in the adjusted basis of the
distributed intangible under section 732(b) to which
the anti-churning rules do not apply ($180 - $150 =
$30), over the fair market value of the distributed in-
tangible ($180).

Example 30. Distribution of section 197(f)(9) in-
tangible contributed to the partnership by a partner.
(i) The facts are the same as in Example 29, except
that C purchased the intangible used in the consult-
ing business in 1988 for $60 and contributed the in-
tangibleto ABC in 1990. At that time, the intangible
had a fair market value of $150 and an adjusted tax
basis of $60. When ABC distributes the intangible
to A in 2000, the intangible has a fair market value
of $180 and a basis of $60.

(i) Asin Examples 28 and 29, the adjusted basis
of the intangible in A’s hands is $150 under section
732(b). However, the increase in the adjusted basis
of the intangible under section 732(b) is only $90
(%150 adjusted basis after the distribution compared
to $60 basis before the distribution). Pursuant to
paragraph (g)(2)(ii)(B) of this section, A steps into
the shoes of ABC with respect to the $60 of A's ad-
justed basis in the intangible that corresponds to
ABC's basisin the intangible and this portion of the
basis is nonamortizable. B and C are not related to
A, A acquired the ABC interest from an unrelated
person after August 10, 1993, and the intangible was
acquired by ABC before A acquired the ABC inter-
est. Therefore, under paragraph (h)(12)(ii) of this
section, the section 732(b) basis increase is amortiz-
able to the extent of A, B, and C’'s allocable share of
the unrealized appreciation from the intangible. The
total unrealized appreciation from the intangible that
isalocableto A, B, and Cis $120. If ABC had sold
the intangible immediately before the distribution to
A for its fair market value of $180, it would have
recognized gain of $120, which would have been a-
located $10to A, $10 to B, and $100 to C under sec-
tion 704(c). Because A, B, and C's allocable share
of the unrealized appreciation from the intangible
exceeds the section 732(b) basis increase in the in-
tangible, the entire $90 of basis increase is amortiz-
able by A. Accordingly, after the distribution, A will
be treated as having two intangibles, an amortizable
section 197 intangible with an adjusted basis of $90
and a new amortization period of 15 years and a
nonamortizable intangible with an adjusted basis of
$60.

(iii) In applying the anti-churning rules to future
transfers of the distributed intangible, under para-
graph (h)(12)(ii)(C) of this section, one-half of the
intangible will continue to be subject to the anti-
churning rules, determined as follows: The sum of
the amount of the distributed intangibl€e's basis that



is nonamortizable under paragraph (g)(2)(ii)(B) of
this section ($60) and the total unrealized apprecia-
tion inherent in the intangible reduced by the
amount of the increase in the adjusted basis of the
distributed intangible under section 732(b) to which
the anti-churning rules do not apply ($120 - $90 =
$30), over the fair market value of the distributed in-
tangible ($180).

Example 31. Partnership distribution causing
section 734(b) basis adjustment to section 197(f)(9)
intangible. (i) On January 1, 2001, A, B, and C
form a partnership (ABC) in which each partner
shares equally in capital and income, gain, loss, and
deductions. On that date, A contributes a section
197(f)(9) intangible with a zero basis and a value of
$150, and B and C each contribute $150 cash. A
and B are related, but neither A nor B is related to
C. ABC does not adopt the remedial allocation
method for making section 704(c) allocations of
amortization expenses with respect to the intangi-
ble. On December 1, 2004, when the value of the
intangible has increased to $600, ABC distributes
$300 to B in complete redemption of B’s interest in
the partnership. ABC has an election under section
754 in effect for the taxable year that includes De-
cember 1, 2004. (Assume that, at the time of the
distribution, the basis of A's partnership interest re-
mains zero, and the basis of each of B's and C's
partnership interest remains $150.)

(i) Immediately prior to the distribution, the as-
sets of the partnership are revalued pursuant to
§1.704-1(b)(2)(iv)(f), so that the section 197(f)(9)
intangible is reflected on the books of the partner-
ship at a value of $600. B recognizes $150 of gain
under section 731(a)(1) upon the distribution of
$300 in redemption of B’s partnership interest. Asa
result, the adjusted basis of the intangible held by
ABC increases by $150 under section 734(b). A
does not satisfy any of the tests set forth under para-
graph (h)(12)(iv)(B) and thusis not an eligible part-
ner. Cisnot related to B and thus is an eligible
partner under paragraph (h)(12)(iv)(B)(1) of this
section. The capital accounts of A and C are equal
immediately after the distribution, so, pursuant to
paragraph (h)(12)(iv)(D)(1) of this section, each
partner’s share of the basisincrease is equal to $75.
Because A is not an eligible partner, the anti-churn-
ing rules apply to A’s share of the basis increase.
The anti-churning rules do not apply to C's share of
the basisincrease.

(iii) For book purposes, ABC determines the
amortization of the asset as follows: First, the in-
tangible that is subject to adjustment under section
734(b) will be divided into three assets: the first,
with a basis and value of $75 will be amortizable
for both book and tax purposes; the second, with a
basis and value of $75 will be amortizable for
book, but not tax purposes; and a third asset with a
basis of zero and a value of $450 will not be amor-
tizable for book or tax purposes. Any subsequent
revaluation of the intangible pursuant to
§1.704-1(b)(2)(iv)(f) will be made solely with re-
spect to the third asset (which is not amortizable
for book purposes). The book and tax attributes
from the first asset (i.e., book and tax amortization)
will be specially allocated to C. The book and tax
attributes from the second asset (i.e., book amorti-
zation and non-amortizable tax basis) will be spe-
cialy alocated to A. Upon disposition of the in-

tangible, each partner’s share of gain or loss will be
determined first by allocating among the partners
an amount realized equal to the book value of the
intangible attributable to such partner, with any re-
maining amount realized being allocated in accor-
dance with the partnership agreement. Each part-
ner then will compare its share of the amount
realized with its remaining basis in the intangible
to arrive at the gain or loss to be allocated to such
partner. Thisisareasonable method for amortizing
the intangible for book purposes, and the results in
allocating the income, gain, loss, and deductions
attributable to the intangible do not contravene the
purposes of the anti-churning rules under section
197 or paragraph (h) of this section.

() * * *(1) In general. This section
applies to property acquired after Janu-
ary 25, 2000, except that paragraph
(c)(13) of this section (exception from
section 197 for separately acquired
rights of fixed duration or amount) ap-
plies to property acquired after August
10, 1993 (or July 25, 1991, if a valid
retroactive election has been made under
§1.197-1T), and paragraphs (h)(12)(ii),
(iii), (iv), (v), (vi)(A), and (vii)(B) of this
section (anti-churning rules applicable to
partnerships) apply to partnership trans-
actions occurring on or after November
20, 2000.

(2) Application to pre-effective date
acquisitions. A taxpayer may choose, on
a transaction-by-transaction basis, to
apply the provisions of this section and
81.167(a)—14 to property acquired (or
partnership transactions occurring) after
August 10, 1993 (or July 25, 1991, if a
valid retroactive election has been made
under §1.197-1T) and—

(i) On or before January 25, 2000; or

(ii) With respect to paragraphs
(M(12)(ii), (iii), (iv), (v), (vi)(A), and
(vii)(B) of this section, before November
20, 2000.
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