have a favorable IRS determination letteExplanation of Provisions and
in order for a plan administrator of a reSummary of Comments
ceiving plan to reach a reasonable conclu-
@ sion that a contribution is a valid rollovery  Relief From Disqualification
contribution.
) . . The final regulations under section
DATES.' These regulations are effect|ve401(a)(31) of the Internal Revenue Cod
on April 21, 2000. : - .
provide that an eligible retirement plar
FOR FURTHER INFORMATION CON- which accepts a direct rollover from an-
TACT: Pamela R. Kinard, (202) 622-6030other plan will not fail to satisfy section
(not a toll-free number). 401(a) or 403(a) merely because the ple
) making the distribution is, in fact, not
SUPPLEMENTARY INFORMATION: qualified under section 401(a) or 403(a) ¢
Background the time of the distribution if, prior to ac-
cepting the rollover, the plan administra
On September 22, 1995, the Treasurr of the receiving plan reasonably con
Department and the IRS published in thg|uded that the distributing plan was
Federal Register (60 F.R. 49199) final ingualified under section 401(a) or 403(a).
come tax regulations (T.D. 8619, 1995-2 The proposed regulations clarify anc
C.B. 41) under sections 401(a)(31) andxpand upon this relief. Under the pro
402(c). The final regulations provideposed regulations, an eligible retiremen
guidance for complying with the Unem-pjan that accepts an invalid rollover con
ployment Compensation Amendments ofribution, whether as a direct rollover or
1992 (UCA). A proposed amendment t@s a rollover contribution other than a di
the regulations (REG-245562-96ect rollover, will be treated, for purposes
1999-9 IL.R.B. 45) under sectionof section 401(a) or 403(a), as accepting
401(a)(31) was published in the Federalalid rollover contribution, if the plan ad-

Section 401.—Qualified Register (61 F.R. 49279) on Septembeghinistrator of the receiving plan satisfies
Pension, Profit-Sharing, and 19, 1996. The 1996 proposed regulationgyo conditions. First, when accepting the
Stock Bonus Plans under sections 401(a)(31) and 402(c) exollover contribution, the plan administra-

pand and clarify the guidance previouslyor of the receiving plan must reasonabl
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rollover contribution provides the planyear in which the rollover contribution will PART 1—INCOME TAXES

administrator of the receiving plan with aoccur, imply that if an employee were age o

letter from the plan administrator of the70 1/2 or older, a rollover option would be Paragraph 1. The authority citation for
distributing plan stating that the distributunavailable. This implication was not in-Part 1 continues to read in part as follows
ing plan has received an IRS determinaended. The fact was included merely to il- Authority: 26 U.S.C. 7805 ***
tion letter indicating that the distributinglustrate the more common scenario of an P 2. Section 1.401(a)(31)-1 is
plan is qualified under section 401(a). employee who is under age 70 1/2 an@mended as follows: _

Several commentators stated that thells over a retirement plan distribution. Under the heading “List of Ques-
examples in the 1996 proposed regula- Some commentators proposed that guidions,” redesignating Q-14 through Q-18
tions appear to imply that the acknowl-ance is needed regarding the procedures & Q-15 through Q-19, respectively, anc
edgment of the receipt of a favorable IRSorrecting invalid rollover contributions. 2dding new Q-14.- .
determination letter by a distributing plarOne commentator suggested that relief, 2- Under the heading "Questions anc
is a prerequisite to a plan administrator afimilar to that provided to plans receiving\"SWers,” removing the paragraph desig
a receiving plan reaching a reasonablievalid rollover contributions, should also2tion (&) and the paragraph heading, ar
conclusion that a rollover contribution is abe afforded to plans receiving assets and €moving paragraph (b) from A-13.
valid rollover contribution. Commenta-ability transfers in the event that a trans- 3 Under the heading "Questions anc
tors argued that the public policy goal oferor's plan does not satisfy the qualifica”"SWers,” redesignating Q&A-14
pension portability would be impeded iftion requirements under the Code. Thed8rough Q&A-18 as Q&A-15 through

an eligible retirement plan is subject taomments will be taken into account in deQ&A-19, respectively, and adding new

complex administrative procedures whereloping future guidance priorities. &A-14. o .
accepting rollover contributions. These 4. Under the heading “Questions anc
concerns were addressed in the 1993P€cial Analyses Answers,” removing the language “Q&A-

. 15" in the fourth sentence of the newl
amendment to the proposed regulations ¢ has peen determined that this Treagesignated A-16 and adding “Q&A-16" iny

implementing the congressional directivey . gecision is not a significant regulags place.

in section 1509 of TRA'97. That amend,ry action as defined in Executive Order 5. Under the heading “Questions anc

ment cla_mfles that it is not necessary for 8,866 Therefore, a regulatory assesSgswers” removing the | “O&A-

distributing plan to have a favorable IR ant - swers,” removing the language “Q

determination letter in order for a plan ad ent_ 's not requweq. " aiso has been 497 in the first sentence of the newly des
1 o P fermined that section 553(b) of the Ad]gnated A-18 and adding “Q&A-18” in its

ministrator of a receiving plan to reach Eninistrative Procedure Act 5 U'S'C'place

reasonable conclusion that a contributioppanter 5) does not apply to these requla- . . .

is a valid rollover contribution. In addi'tiong an()j because tﬁzge regulationgs dOThe additions read as follows:

tion, an example was added to the prg;o¢ jmpose a collection of information ong1.401(a)(31)~1 Requirement to offer

posed regulations in which an employegy g entities, the Regulatory Flexibility direct rollover of eligible rollover

does not provide a statement from the digset (5 U.s.C. chapter 6) does not applydistributions: questions and answers.

tributing plan administrator that the dis—rperefore. a Regulatory Flexibility

tributing plan has received a favorabley,q\ysis is not required. Pursuant to sec-" "~ * _
IRS determination letter, but instead the;,, 7805(f) of the Internal Revenue List of Questions

employee provides a statement from theoe the notice of proposed rulemaking ™™ *

distributing plan administrator relating topreceding these regulations was submit- Q-14. If a plan accepts an invalid
the qualification of the distributing plan. o to the Chief Counsel for Advocacy ofOllover contribution, whether or not as a
In the preamble to the 1998 amendment i@« small Business Administration fordirect rollover, how will the contribution

the proposed regulations, it is stressedyyyment on its impact on small businesd® treated for purposes of applying the

that none of the examples in the proposed gualification requirements of section
regulations are intended to describe thBrafting Information 401(a) or 403(a) to the plan?
only types of information that a plan ad- Fokok ok x

ministrator can find to be sufficient and_ 1h€ Principal author of these regula- 5 estions and Answers

the examples are not intended to precludins is Pamela R. Kinard, Office of thex « x « «
Associate Chief Counsel (Employee Ben- Q-14. If a plan accepts an invalid

reliance on other types of information;™> =
its and Exempt Organizations), IRS g iover contribution, whether or not as a

such as opinions or statements regardi
the plan’s qualification provided by ap-However, other personnel from the IRSyjrect rollover, how will the contribution

propriate professionals with expertise ift"d Treasury Department participated ige yreated for purposes of applying the

plan qualification requirements. thelrdevelopine*nt.* . qualification requirements of section
C. Miscellaneous Comments 401(a) or 403(a) to the plan® . .
Adoption of Amendments to the A-14. (a) Acceptance of invalid

One commentator stated that bék- Regulations rollover contribution. If a plan accepts an
invalid rollover contribution, the contri-

amples Jand3in the proposed regulations, i ‘ X
which provide that Employee A will not Accordingly, 26 CFR parts 1 and 31 ardution will be treated, for purposes of ap-

have attained age 70 1/2 by the end of inended as follows: plying the qualification requirements of



section 401(a) or 403(a) to the receiving(, will not have attained age 70 1/2 by the end of thelude that Plan O is qualified and that the distribu
plan, as if it were a valid rollover Contri_yiear, an_d the_is eévt;estéd aiccountA’baIa_nce in Pilan ())Efgr;(o)ﬂiervi/isetsatisiﬁes the“requirem;e_nbtst_of sectio
. . . . plan maintained by Employee A's prior employer). c) for treatment as a rollover contribution.
bu“_on_' if the f(_)llOWIﬂg two condlthns are Employee A elects a single sum distribution from Example 4. (i) The facts are the same as in E
satisfied. First, when accepting theyan 0 and elects that it be paid to Plan M in a direatmple 3, except that, rather than contributing th
amount from the employee as a rollovefoliover. distribution from Plan O to Plan M, Employee A
contribution, the plan administrator of the (i) Employee A provides the plan administratorcontributes the distribution from Plan O to IRA P, ar
receiving plan reasonably concludes th&ﬁ ISilan(l;/l \i\ntth atlit]ettteiraifrorr(ljt:e plan gdr:iﬁiniztr?toggsi\gid)ualAi?tir?iri]ent atcg;)utnt def(ii]ibeg_ ii]_sestior
e . ._of Plan O stating that Plan as received a deter a). er the contribution of the distribution
:)het' Cont\r/li?#flon I_Sda Va“?hr(zl![?iveé_c?ng”tnation letter from the Commissioner indicating thafrom Plan O to IRA P, but before the year in which
ution. lie evidence that the distributpian o is qualified. Employee A attains age 70 _, Employee A requests
ing plan is the subject of a determination (i) Based upon such a letter, absent facts to theistribution from IRA P and decides to contribute it
letter from the Commissioner indicatingcontrary, a plan administrator may reasonably corte Plan M as a rollover contribution. To make the
that the distributing plan is qualified cluge thathIari O”is qu_alified |a_m_githat”the a(;r_uignti)illoler cqntr(;bfutiori,R'ErSployee ﬁie?d(;isethhe
- paid as a direct rollover is an eligible rollover distri-check received from as payable to Plan M.
W(_)u_ld be u_serI to theblrecelwrigdplan ﬁdbution. (i) In addition to providing the certifications de-
mm'Strat(_)r In reasonably concluding t _at Example 2. (i) The facts are the same as Exampgeribed in Example 3 with respect to the distributior
the contribution is a valid rollover contri- 1, except that, instead of the letter provided in pardrom Plan O, Employee A certifies that, to the bes
bution, it is not necessary for the distribgraph (ii) of Example 1, Employee A provides theof Employee A's knowledge, the contribution to IRA
uting plan to have such a determinatioH:a” agm@n@siraior oi I;:an g with a Iettt_er fii(:rri gie; Weis not:wade_m(;r?hthzn tG(t)J c:_aysfafterptihe c(l)a
: - plan administrator of Plan O representing that PlaBmployee A received the distribution from Plan O,
IeFte_r in order for the receiving _plan ad O satisfies the requirements of section 401(a) (aro amount other than the distribution from Plan C
mlnls'irator to reach tha_t conclusion. Secr'epresenting that Plan O is intended to satisfy the réas been contributed to IRA P, and the distributiol
ond, if the plan administrator of the re-quirements of section 401(a) and that the adminigrom IRA P was received not more than 60 days ea
ceiving plan later determines that therator of Plan O is not aware of any Plan O provisiofier than the rollover contribution to Plan M.
contribution was an invalid rollover COn_ofr giper%ti)on that would result in the disqualificationt_ (iiti) /?; st\livppotrttfor th?si certgiicatign;,, in %d(:ji-_
. . . . yof Plan O). ion to the two statements from Plan escribed i
tribution, th? amount of the mve_l“d (ii) Based upon such a letter, absent facts to thexample 3, Employee A provides copies of state
roII(_)ver Cont“bunon:_ plu_s any earniNgSgontrary, a plan administrator may reasonably comments from IRA P. The statements indicate that th
attributable thereto, is distributed to thelude that Plan O is qualified and that the amourgtccount is identified as an IRA, the account was e:
employee within a reasonable time aftapaid as a direct rollover is an eligible rollover distri-tablished within 60 days of the date of the lette
such determination. bution. from Plan O informing Employee A that an amount
S . Example 3. (i) Same facts as Example 1, excepiad been distributed, and the opening balance in tl
Qg(ci) :Bfﬂmtlons' For purposes of thlsthat Employee A elects to receive the distributiodRA does not exceed the amount of the distributior
T from Plan O and wishes to make a rollover contribueescribed in the letter from Plan O. There is no indi
(1) An invalid rollover contribution is tion described in section 402 rather than a direatation in the statements that any additional contribt
an amount that is accepted by a plan aga@lover. tions have been made to IRA P since the accoul
rollover within the meaning of | (ii) V\X}en trii_akirig tthet rc;liliovsr ctonftrii;)utici)n, EmA-,dwas i)hpen%% dThe ga;e onththedc?e(t:ili ftroEm Ili?A Pi
_ ) ployee A certifies that, to the best of Employee Adess than ays before the date that Employee
§1'492(9) 2, Q&A 1 (Or as _a rOlloverknowledge, Employee A is entitled to the distribu-makes the contribution to Plan M.
qont”bunon th'_n the meaning of SeC-jon as an employee and not as a beneficiary, the dis- (iv) Based on the certifications and documenta
tion 408(d)(3)(A)(ii)) but that is not an el- tribution from Plan O to be contributed to Plan M istion provided by Employee A, absent facts to th
igible rollover distribution from a quali- not one of a series of periodic payments, the distrilgontrary, a plan administrator may reasonably cor
fied plan (or an amount described irjition ftri?m Izslgndo Wei)s ieceii/i(]ad (l;ytEmiJIt(i)]yee ﬁ n(ﬁ:_ludebthzt Plian (0] iZ qualifieitii and thattt_t;)et(_:onti'jibu
. . more than ays before the date of the rolloveion by Employee A is a rollover contribution de-
Seqtlon 408(d)(3)(A)(”» or that does n_Otcontribution, and the entire amount of the rollovesscribed in section 408(d)(3)(A)(ii) that satisfies the
satisfy the other requirements of sectioRgnyibution would be includible in gross income ifother requirements of section 408(d)(3) for treat

401(a)(31), 402(c), or 408(d)(3) for treatit were not being rolled over. ment as a rollover contribution.
ment as a rollover or a rollover contribu- (iii) As support for these certifications, Employeex * * x
tion. A provides the plan administrator of Plan M with Par. 3. Section 1 402(C)—2 is amende

. . . . two statements from Plan O. The first is a letter, .
(2) A valid rollover contribution is a from the plan administrator of Plan O, as describeS follows:

contribution t_hat_ is accepted by a plan asif Example 1, stating that Plan O has received a de- 1. Section 1.402(c)-2 is amended b
rollover within the meaning of termination letter from the Commissioner indicatingadding a sentence to the end of A-11.
§1.402(c)-2, Q&A-1 or as a rollover con-that Plan O is qualified. The second is the distribu- 2, Under the heading “List of Questions,’

tribution within the meaning of sectiontion statement t_hat_accompanied_ th_e distributioi:emoving the language “8§1.401(a)(31)-1
check. The distribution statement indicates that th

408(d)(3) and.that satisfies the requIr€sistribution is being made by Plan O to Employee A§&A'17" in  Q-15 and adding
ments of section 401(a)(31), 402(c), Ofgicates the gross amount of the distribution, and31-401(2)(31)-1, Q&A-18" in its place.
408(d)(3) for treatment as a rollover or andicates the amount withheld as Federal income 3. Under the heading “Questions an
rollover contribution. tax. The amount withheld as Federal income tax iAnswers,” removing the language
(c) Examples. The provisions of para20 percent of the gross amount of the distributionigy 407 (3)(31)-1, Q&A-15" in the third

. ) . Employee A contributes to Plan M an amount not .
graph (a) of this Q&A-14 are |IIustratedgreate]r than the gross amount of the distribution & {€NCE of A-9(a) and adding

by the following examples: stated in the letter from Plan O and the contribution$1.401(a)(31)-1, Q&A-16" in its place.
Example 1. (i) Employer X maintains for its ém-is made within 60 days of the date of the distribution 4. Under the heading “Questions an

ployees Plan M, a profit sharing plan qualified undegiatement from Plan O. Answers,” removing the language

section 401(a). Plan M provides that any employee (i) Based on the certifications and documentarg 401(8_)'(31)_1 Q&A-15" in the intro-

of Employer X may ma_ke a rollover contribution tojgp, provided by Employee A, absent facts to the ¢ A9 d addi
Plan M. Employee A is an employee of Employetontrary, a plan administrator may reasonably coiductory text of A-9(c) and adding



“81.401(a)(31)-1, Q&A-16"in its place. PART 31—EMPLOYMENT TAXES
5. Under the heading “Questions andAND COLLECTION OF INCOME TAX
Answers,” removing the languageAT SOURCE
“81.401(a)(31)-1, Q&A-15" in the last o
sentence of Example 1(b) of A-9(c) and Par. 5. The authority citation for part

adding “§1.401(a)(31)-1, Q&A-16" in its 31 contin_ues to read in part as follows:
place. Authority: 26 U.S.C. 7805 * * *

6. Under the heading “Questions an§31.3405(c)_1 [Amended]
Answers,” removing the language

“81.401(a)(31)-1, Q&A-16" in the last Par. 6. Section 31.3405(c)-1 is
sentence of A-10(b) and addingamended as follows:
“8§1.401(a)(31)-1, Q&A-17"in its place. 1. Under the heading “Questions ant
7. Under the heading “Questions andnswers,” removing the language “Q&A-
Answers,” removing the languagel? of §1.401(a)(31)-1" in the next to last
“81.401(a)(31)-1, Q&A-17" in the last sentence of A-10(a) and adding “Sectior
sentence of A-14 and addingl.401(a)(31)-1, Q&A-18"in its place.
“81.401(a)(31)-1, Q&A-18" in its place. 2. Under the heading “Questions an
8. Under the heading “Questions and\nswers,” removing the language
Answers,” removing the language'§1.401(a)(31)-1, Q&A-16" in the third
“81.401(a)(31)-1, Q&A-17" in Q-15 and sentence of A-13 and adding
adding “81.401(a)(31)-1, Q&A-18" in its “§1.401(a)(31)-1, Q&A-17" in its place.

place.

9. Under the heading “Questions and Robert E. Wenzel,
Answers,” removing the language Deputy Commissioner of
“81.401(a)(31)-1, Q&A-17" in the third Internal Revenue.

sentence of A-15 and adding .
“§1.401(a)(31)-1, Q&A-18” in its place. ' PProvedApril 16,2000.

The addition reads as follows: Jonathan Talisman,
81.402(c)-2 Eligible rollover distribu- Acting Assistant Secretary of
tions; questions and answers. the Treasury (Tax Policy).
* k k k%

A-11. * * * See 81.401(a)(31)-1, (Filed by the Office of the Fe(jeral Registgr on April
Q&A-14, for guidance concerning the20, 2000, 8:45 a.m.,and_ published in the issue of tt
e . Federal Register for April 21, 2000, 65 F.R. 21312)
gualification of a plan that accepts a

rollover contribution.
* k * % %

§1.403(b)-2 [Amended]

Par. 4. Section 1.403(b)-2 is amended
as follows:

1. Under the heading “Questions and
Answers,” removing the language
“81.401(a)(31)-1, Q&A-14" in the next
to last sentence of A-2(a) and adding
“81.401(a)(31)-1, Q&A-15"in its place.

2. Under the heading “Questions and
Answers,” removing the language
“81.401(a)(31)-1, Q&A-18" in the sec-
ond sentence of A-4(a)(1) and adding
“81.401(a)(31)-1, Q&A-19" in its place.



