Section 6111.— Registration of  Wwithout prior notice and public procedurethat the registration requirements of sec
Tax Shelters pursuant to the Administrative Proceduré¢ion 6111 and the penalty provisions of
Act (5 U.S.C. 553). For this reason, theection 6707 for failing to comply with
26 CFR 301.6111-2T: Confidential corporate tax ~collections of information contained inthe registration requirements apply to
shelters (Temporary). these regulations have been reviewed anconfidential corporate tax shelters in
TD. 8876 pending receipt and evaluation of publiavhich interests are offered to potential
comments, approved by the Office oparticipants after the IRS issues guidanc
Management and Budget under contradn the registration requirements. These
DEPARTMENT OF THE TREASURY number 1545-1687. Responses to thesegulations provide the guidance neces

Internal Revenue Service collections of information are mandatory.sary to activate the registration require-

26 CFR Parts 301 and 602 An agency may not conduct or sponsoments of section 6111 and the penalty
and a person is not required to respond tprovisions of section 6707 for confiden-

Corporate Tax Shelter a collection of information unless the col+ial corporate tax shelters.

Registration lection of information displays a valid These temporary regulations relate tc
OMB control number. disclosure obligations for tax shelter orga-

AGENCY: Internal Revenue Serviceé oy yrther information concerningnizers and promoters under section 6111
(IRS), Treasury. these collections of information, andAlthough the terms of section

ACTION: Temporary regulations. where to submit comments on the colleds111(d)(1)(A), which are part of the defi-
, . tions of information and the accuracy ofition of a confidential corporate tax shel-
SUMMARY: This document contains yhe estimated burden, and suggestions faar, are similar to the definition of tax

temporary regulations requiring the regisze g, cing this burden, please refer to thehelter under section 6662(d)(2)(C)(iii),
tration of confidential corporate tax shelyeample to the cross-referencing noticthese temporary regulations are not in-
ters pursuant to section 6111(d) ag¢ hronosed rulemaking published in théended to define a tax shelter for purpose

amended .by section 1028(a) of the Ta)broposed Rules section of this issue of th&f section 6662, which relates to the im-
payer Relief Act of 1997 (the Act). Thepejera| Register position of penalties.

temporary regulations affect persons re- goqys or records relating to a collec-
sponsible for registering confidential COlion of information must be retained a&XPlanation of Provisions

porate tax shelters. The text of these Mg as their contents may become matey-
orary regulations also serves as the texf; o - - ["In General
porary reg : € ) in the administration of any internal
of the proposed regulations set forth in thg,yenye Jaw.  Generally, tax returns and Under section 6111(d)(1) and the tem-
notice of proposed rulemaking on thig,y ety information are confidential, aporary regulations, a confidential corpo-
subject in REG-110311-98, page 767. required by 26 U.S.C. 6103. rate tax shelter is any entity, plan,
DATES: Effective date These temporary arrangement, or transaction that satisfie:
regulations are effective February 28, ZOOEaCkground the following three requirements: (1) a
Applicability date For dates of applic-  |n enacting section 6111(d), Congres§ignificant purpose of the structure of the
ability, see §301.6111-2T(h) of these regadded confidential corporate tax shelter§ansaction is the avoidance or evasion o
ulations. as a type of tax shelter that must be regig_ederal income tax for a direct or an indi-

FOR FURTHER INFORMATION CON- tered under section 6111. Congress iﬁ_—eCt _corporate partiCipant; (2) the tra.nsac'
TACT: Richard Castanon, (202) 622tended the provision to improve tax comtion is offered to any potential pqrtlc_;lpant
3080, or Mary Beth Collins, (202) 622-Pliance by giving the Treasuryunder conditions of confidentiality; and

3070: concerning international issue@epartment earlier notification of transac{3) the tax shelter promoters may receive

Rebecca Rosenberg, (202) 622-3870 (nBPNS that may not comport with Federaf€€s in excess of $100,000 in the aggre

toll-free numbers). tax law and by discouraging taxpayer§at:

from entering into questionable transacy <iqnif ;
SUPPLEMENTARY INFORMATION: tions. See H.R. B No. 148, 105th o oo oot PUTPOse of Tax Avoidance

Cong., 1st Sess. 469 (1997); SrRNo.
33, 105th Cong., 1st Sess. 148 (1997). Under the temporary regulations, there
These regulations are being issued Section 1028(e)(1) of the Act providesare three categories of transactions fo
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which the avoidance or evasion of Federainderstanding that the expected Federal Section 6111(d)(2) describes when an
income tax is considered a significanincome tax benefits from the transactiomffer is made under conditions of confi-
purpose of the structure of the transactiorftaking into account any combination ofdentiality. The determination of whether
First, the avoidance or evasion of Fedintended tax consequences) are allowab#mn offer is made under conditions of con-
eral income tax is considered a significaninder the Code for substantially similafidentiality is based on all the facts and
purpose of the structure of a transaction tfansactions. circumstances surrounding the offer, in-
the transaction is the same as or substan-Except for listed transactions, thecluding prior conduct of the parties. If an
tially similar to one of the specified typesavoidance or evasion of Federal incomefferee’s disclosure of the structure or tax
of transactions that the IRS has detetax will not be considered a significantaspects of the transaction is limited in any
mined to be a tax avoidance transactiopurpose of the structure of a transaction if/ay by an express or implied understand-
and identified by notice, regulation, orthe tax shelter promoter (or other persoimg or agreement with or for the benefit of
other form of published guidance as aho would be responsible for registratiora tax shelter promoter, an offer is consid-
listed transaction for purposes of sectionnder this section) reasonably determinered made under conditions of confiden-
6111. that there is no reasonable basis undgality, whether or not such understanding
Second, the avoidance or evasion dfederal tax law for denial of any signifi-or agreement is legally binding. An offer
Federal income tax is generally consideant portion of the expected Federal inwill also be considered made under condi-
ered a significant purpose of the structureome tax benefits from the transaction. tions of confidentiality in the absence of
of a transaction if the present value of the The IRS may make a determination, byny such understanding or agreement if
participant’s reasonably expected pre-tagublished guidance, individual ruling, orany tax shelter promoter knows or has
profit (after taking into account foreignotherwise, that a transaction is not rereason to know the transaction is pro-
taxes as expenses and transaction costglired to be registered under the tempdected from disclosure or use in any other
from the transaction is insignificant relarary regulations. If a tax shelter promotemanner, such as where the transaction i
tive to the present value of the partici{or other person who would be responsilaimed to be proprietary to the tax shelter
pant’s expected net Federal income talle for registration under this section) igromoter or any party other than the of-
savings from the transaction. However, ifincertain whether a transaction is propferee. An offeree’s privilege to maintain
the substance of the transaction is the boerly classified as a confidential corporat¢he confidentiality of a communication re-
rowing of money or the acquisition of fi-tax shelter or is otherwise uncertairating to a tax shelter in which the tax-
nancial capital by a corporate participantwhether registration is required under thipayer might participate or has agreed to
the transaction falls within this secondsection, that person may, on or before thearticipate, including an offeree’s confi-
category if the present value of the Feddate that registration would otherwise beential communication with the offeree’s
eral income tax deductions of the taxrequired under this section, submit a reattorney, is not itself a condition of confi-
payer to whom the loan or financial capiquest to the IRS for a ruling as to whethedentiality.
tal is provided significantly exceeds thehe transaction is subject to the registra- The temporary regulations provide
present value of the pre-tax return of th&on requirements of this section. If thahat, unless facts and circumstances
person providing the loan or financialrequest fully discloses all relevant factglearly indicate otherwise, an offer is not
capital. relating to the transaction, that person’sonsidered made under conditions of con-
Third, the avoidance or evasion of Fedpotential obligation to register the transfidentiality if the tax shelter promoter en-
eral income tax is generally considered taction will be suspended during the peters into a written agreement with each
be a significant purpose of the structure afod that the ruling request is pending andyerson who participates or discusses par
a transaction if the transaction has bedhthe Service subsequently concludes thaicipation in the transaction and such
structured to produce Federal income tathe transaction is a confidential corporatagreement expressly authorizes such per
benefits that constitute an important patiax shelter subject to registration undesons to disclose every aspect of the trans
of the intended results of the transactiothis section, until the sixtieth day after theaction to any and all persons, without lim-
and the tax shelter promoter (or other perssuance of the ruling (or, if the request igation of any kind.
son who would be responsible for regiswithdrawn, sixty days from the date that
tration under this section) reasonably exhe request is withdrawn). In the alternalV- Fees
pects the transaction to be presented (tive, that person may register the transac- the third requirement that must be sat-
the same or substantlally similar _fo_rm) tdion in accqrdance with the requirementStiag for a transaction to be treated as
more than one pote_ntlal participantof this section and appe_nd a statement W nfidential corporate tax shelter is that
H_OV\_/eve_r, a _transactlon _does not comthe Form 8264, “Appllcat|on for Registra-ihe tax shelter promoters, whether or not
within this third category if the promote_rt|on of a qu Shelter,_” which states thaFeIated, may receive fees in excess of
reas_o_nably _determmes that the_ potent_mihe_per_son is u_ncertaln Wheth_er the tra”§'100,000 in the aggregate. In determin-
participant is expected to participate iraction is required to be registered as g whether the tax shelter promoters may
_the tra_nsactl_on in the ordlnary course ofonfidential corporat_e tax_shelter, and thatceive fees in excess of $100,000, all the
its business in a form cor_15|stent with cuSJ_ne Form 8264 is being filed on a protec,.ts and circumstances surrounding the
tomary commercial practice, and the protive basis.
moter reasonably determines that there is . ) o
a long-standing and generally accepteW' Conditions of Confidentiality

transaction are considered. For this pur-
pose, all consideration that may be re-
ceived by the tax shelter promoters is



taken into account, including contingentaxpayers by the same person or by rdéer sale after February 28, 2000, if the
fees, fees in the form of equity interestdated persons are aggregated and treatedhfidential corporate tax shelter is regis-
and fees the promoters may receive fas a single tax shelter. However, in cortered no later than August 26, 2000.
other transactions as consideration farast with the registration requirements If a transaction becomes a confidential
promoting the tax shelter. applicable to tax shelters defined in secorporate tax shelter (e.g., because of

For example, if a tax shelter promotetion 6111(c), the temporary regulationchange in the law or factual circum-
may receive a fee for arranging a transaellow the tax shelter promoter to file astances, or because the transaction be
tion that is a confidential corporate taxsingle Form 8264 with respect to any suchomes a listed transaction) subsequent t
shelter and/or a separate fee for anothaggregated tax shelter, provided athe first offering for sale after February
transaction that is not a confidential coramended Form 8264 is filed to reflect an28, 2000, and the transaction was not pre
porate tax shelter, part or all of the feenaterial changes and to include any addHously required to be registered as a con
paid with respect to the other transactiotional or revised written materials prefidential corporate tax shelter under this
may be treated as a fee paid with respesénted in connection with an offer to parsection, the transaction must be registere
to the confidential corporate tax shelter ificipate in the shelter. Furthermore, theinder this section if interests are offerec
the facts and circumstances indicate th&&mporary regulations require all transador sale after the transaction becomes
the fee paid for the other transaction is itions that are part of the same tax shelteonfidential corporate tax shelter. The
consideration for the confidential corpo-and that are to be carried out by the santensaction must be registered by the late
rate tax shelter. For purposes of detecorporate participant (or one or moref the next offering for sale of interests in
mining whether the tax shelter promotersther members of the same affiliatedhe shelter or August 26, 2000. However
may receive fees in excess of $100,00@roup within the meaning of sectionbecause transactions identified as listet
the fees from all substantially similar1504) to be registered on the same Foritnansactions are generally considered tt
transactions are considered part of th@264. have been structured for a significant tax
same tax shelter and must be aggregated. The temporary regulations provide thaavoidance purpose, such transactions ol
in cases in which an attorney or federallglinarily will have been subject to registra-
authorized tax practitioner acts as a tation under this section before becoming

To register a confidential corporate ta)§hel_te_r pr_omo_ter with r_espe(_:t to a client'tisted transactions. _ _
shelter, the person responsible for regig_arnclpatlon in a cpnfldentlal_corpora_te_ The_ temporgry regulgtlons_ provide that
tering the tax shelter must file Form 8264t,ax_ shelter and bell_eves that |n_format|om‘ an mteres_t in a confidential corporate
“Application for Registration of a Tax WhICh would otherwise be_ required to beax shelter is first offered for sale _after
Shelter.” (Form 8264 is also used to regqllsclosed on Form 8264 is protected biFebruary 28, 2000, and that shelter is als
ister tax shelters defined in sectiorin® common law attorney-client privilegea tax shelter under section 6111(c), the
6111(c).) The exemptions from the regis?" the confidentiality privilege under secperson respo_n3|ble for registering the
tration requirements contained in the in_glon 7525_(a), suc_h promoter may (_)mlt theshelter may_elther_ &8 complete z_ind file
structions to the current Form 8264 appl formation bell_eved to be pr|V|IegedFo_rm 8264, including the mformat!on re-
only to tax shelters defined in sectiod™M Form 8264 if the promoter attach_eaquwe_d by _these temporary regulations for
6111(c). Form 8264 will be revised and* statement to the Form 82_64 as describednfidential corporate tfix she_lters, n(_)t
will include specific requirements and in-N thes_e temporary regulat|_ons. later than th_e d_ay on which an interest in
structions for registering confidential cor- Section 61_11(a)(1) requires a tax shethe shelter is first offered for sale after
porate tax shelters. Until that time, per;er to _be regls'Fered nofc later than the_ ddg?ebruary 28, 2000, or (2)_ complete anc
sons responsible for registeringd®" Whlch the first offering for sale of in- file Form 8264 for the section 6111((_:) tax
confidential corporate tax shelters shoultgrests in such_ shelter occurs. Sectlo_shelter n_ot later than the dz_iy on which ar
follow the registration procedures 0ut_§1_11(d)(4) prowdgs tha_lt an offer to parinterest in the tax s_helter is first offered
lined in these regulations. ticipate in a confidential corporate taxfpr sale under section 6111(a)_ and tr_\er

The temporary regulations provide th(,:1§helter_shall_be treated as an offer for saléle an _amende(_j Form 8264 with the in-
the person registering a confidential cor- Regl_strathn un(_JIe_r these ter_npor_aryormatu_)n required by these temporary
porate tax shelter must provide a detailei@gulations will be limited to confidential regulations not later than August 26,
description of the tax shelter, indudingcorporate tax shelters that are offered fd@000.

the structure of the tax shelter and the ta3¢'€ after February 28, 2000. If interests
4 a confidential corporate tax shelter!- Tax Shelter Promoter and Person

benefits. Any written materials presente ; ;
in connectior): with an offer to erticipatewere first offered for sale on or beforgRequired to Register

in the shelter are required to be submittegePruary 28, 2000, the first offer for sale e temporary regulations provide that
with the registration form. of interests in the shelter that occurs aftgfe term “tax shelter promoter” as de-

Consistent with the registration re-February 28, 2000, shall be considered;iped in section 6111(d)(2) includes a
quirements for tax shelters defined in sedh® first offer for sale under this section; 5y shejter organizer under section
tion 6111(c), the temporary regulations' "€ temporary regulations provide thagq11(e)(1) and §301.6111-1T(Q&A-26
provide that any transactions involvingt'® IRS will consider a registration as.o,gh Q&A-32) and any other person
similar business assets or similar plans &fmely made for a confidential corporat§,h participates in the organization, man-
arrangements that are offered to corporaf@ Shelter in which interests are offeredgement or sale of a tax shelter (othe

V. Registration Requirements



than a person who merely performs sein the shelter even if the agreement to paGpecial Analyses
vices of the kind described in Q&A-33 ofticipate is made without direct discussions ) )
§301.6111-1T) or any person relatedy the participant. This might occur, for [t has been determined that this Trea-
(within the meaning of section 267 orexample, if participation is agreed to>U"y decision is not a significant regula-
707) to such tax shelter organizer or sudhrough an intermediary acting on the part®ry action as defined in Executive Order
other person. ticipant's behalf. 1286(?‘. Therefqre, a regulatory assess:
In addition to the registration rules in The temporary regulations also stat8'€nt is not required. It has also been de:
section 6111, the rules inthata person (first person) will be treateff'Mined that section 553(b) of the Ad-
§301.6111-1T(Q&A-34 through Q&A- as participating indirectly in (and there.Ministrative Procedure Act (5 U.S.C.
39) apply for determining who must regfore as discussing) a tax shelter if a forch@pter 5) does not apply to these regula
ister a confidential corporate tax shelter. eign person in which the first person hallons- Itis hereby certified that the collec-
The temporary regulations specify thatat least a 10 percent interest participatd©n ©f information in these regulations
if all of the tax shelter promoters of a conin the shelter with a significant purpose ofVill not have a significant economic im-
fidential corporate tax shelter are foreigrmvoiding or evading the first person’sPact On a substantial number of small en-

persons and none of such promoters regiBederal income tax. For example, if a fortiti€s: This certification is based upon the

ters the shelter, any person who discusseign corporation participates in a confijact that the persons responsible for pro-
participation in the shelter must registedential corporate tax shelter with a signif"0ting and registering the transactions
the shelter under section 6111(a). Puieant purpose of reducing its 10 percerfi€Scribed in these regulations are princi-
suant to the authority in sectioncorporate shareholder's Federal incomB2lly large publicly traded corporations,
6111(f)(4), under limited circumstancestaxes, the temporary regulations woul@nd the burden is not significant as de-
the temporary regulations apply to foreigmequire the shareholder to register the ta¢"iP€d €arlier in the preamble. There-
as well as United States persons. For eghelter if all promoters are foreign. fore, a Regulatory Flexibility Analysis
ample, a foreign corporation that partici- For purposes of the registration reYnder the Regulatory Flexibility Act (5
pates in a tax shelter with a significanguirements under section 6111(d)(3), it i¥-S-C- chapter 6) is not required. Pur-
purpose of reducing its United Statepresumed that the tax shelter promotef/@nt to section 7805(f) of the Internal
taxes would be required to register the tamay receive fees in excess of $100,000 fzEVenue Code, these temporary regula
shelter if there were no U.S. promotershe aggregate unless the person wH{PnS will be submitted to the Chief Coun-
and the other requirements of the tempavould be responsible for registering th&€! for Advocacy of the Small Business
rary regulations were satisfied. tax shelter can show otherwise. Administration for comment on their im-
Under the temporary regulations, if all _ _ ~ pacton small business.
the tax shelter promoters of a_confidentiaY”' Investor List Requirement of SectlonDraﬂing Information
corporate tax shelter are foreign persons;
any person who discusses participation in Any person who organizes or sells an The principal authors of these regula-
the confidential corporate tax shelter withiarest in a confidential corporate tafions are Mary Beth Collins and Richard
a tax shelter promoter must register thenajter must maintain a list of persong:astanon, Office of Chief Counsel
shelter within 90 days of beginning sucky o were sold an interest in the tax shelPassthroughs and Special Industries) anc
dlsc_ussmns unless one or more of the fols and such other information as requiregebecca Rosen_berg, Office of Chief
lowing occurs: (1) the person does noBy section 6112. See §301.6112_1-|(_20unsel (International). However, other
participate in the shelter and notifies the\ j\andments to the temporary regulationgersonnel from the IRS and Treasury De-
promoter in writing, within the 90-day pe- &Kprtment participated in their develop-

) ; <, under section 6112 have been publish
riod, that the person will not part'c'pate’concurrently with the temporary regula-ment'

or (Z)b\:Vi'_‘hin thg 90-day Elerio?_, the pke)r'{iﬁ)ns under section 6111(d). Among other
son obtains and reasonably relies on boffjngs the amended temporary regulag o

i ' doption of Amendments to the
a written statement from one of the ta¥jsng under section 6112 require lists to b@egﬂlations
shelter promoters that such promoter hggaintained with respect to transactions
registered the tax shelter under this segs \yhich the avoidance or evasion ofaccordingly, 26 CFR parts 301 and 602
tion and a copy of the registration. Federal income tax is considered to be @are amended as follows:

To prevent avoidance of the purposesignificant purpose of the structure of the
of section 6111(d)(3), the temporary régUgansaction, as determined in these tempgART 301—PROCEDURE AND

Iationstreatanypersonthatparticipatesilrbry regulations under sectionAPMINISTRATION

a shelter as having discussed that particé'lll(d)(l)(A), whether or not the transac- Paragraph 1. The authority citation for

pation. Such discussion will be treated a$,ns are offered under conditions of cons- . . .
occurring on the date of the agreement tQqeoniqjity. part 301 is amended by adding an entry in

participate or, if earlier, any other date the numerical order to read as follows:

person is treated as having discussed pafHl. Effective Date Authority: 26 U.S.C. 7805 * * *
ticipation under any other provision of Section 301.6111-2T also issued under

these regulations. Thus, the participant is The regulations apply to confidential26 U.S.C. 6111(f)(4). * * *
treated as having discussed participatio?Prporate tax shelters in which any interests Par. 2. Section 301.6111-2T is added to
are offered for sale after February 28, 2000ead as follows:

* *x *x * %



8301.6111-2T Confidential corporate tax (2) Listed transactions A transaction tended results of the transaction and th
shelters (Temporary). is described in this paragraph (b)(2) if théax shelter promoter (or other person whc

(a) In general—(1) Under section transaction is the same as or substantialyould be responsible for registration
6111(d) and this section, a confidentiasimilar to one of the types of transactionsinder this section) reasonably expects th
corporate tax shelter is treated as a tdkat the Internal Revenue Service (IRSfransaction to be presented in the same ¢
shelter subject to the requirements of setras determined to be a tax avoidancgubstantially similar form to more than

tions 6111(a) and (b). transaction and identified by notice, reguene potential participant, unless the pro-
(2) A confidential corporate tax sheltedation, or other form of published guid-moter reasonably determines that—
is any transaction— ance as a listed transaction for purposes of (i) The potential participant is expected

(i) A significant purpose of the struc-section 6111. If a transaction becomesta participate in the transaction in the ordi-
ture of which is the avoidance or evasiofisted transaction after the date on whichary course of its business (including trans
of Federal income tax, as described iregistration would otherwise be requiredactions described in §1.6011-4T(b)(3)(iii))
paragraph (b) of this section, for a directinder this section, and if the transactiom a form consistent with customary com-
or indirect corporate participant; otherwise satisfies the confidentiality andnercial practice; and

(ii) That is offered to any potential par-fee requirements of paragraphs (a)(2)(ii) (ii) There is a long-standing and gener-
ticipant under conditions of confidential-and (iii) of this section, registration shallally accepted understanding that the ex
ity, as described in paragraph (c) of thign all events be required with respect tpected Federal income tax benefits from
section; and any interests in the transaction that are ofhe transaction (taking into account any

(iif) For which the tax shelter promot-fered for sale after the transaction becombination of intended tax conse-
ers may receive fees in excess odomes a listed transaction. However, beuences) are allowable under the Interns
$100,000 in the aggregate, as described ause a transaction identified as a listetBevenue Code for substantially similar
paragraph (d) of this section. transaction is generally considered téransactions.

(3) For purposes of this section, referhave been structured for a significant tax (5) Excepted transactionsThe avoid-
ences to the terrtransactioninclude all avoidance purpose, such a transaction ance or evasion of Federal income ta
of the factual elements necessary to suginarily will have been subject to registrawill not be considered a significant pur-
port the tax benefits that are expected titon under this section before becoming pose of the structure of a transaction if the
be claimed with respect to any entitylisted transaction if the transaction previtransaction is described in either para-:
plan, or arrangement, including any seriesusly satisfied the confidentiality and feegraph (b)(5)(i) or (ii) of this section.
of related steps carried out as part of @quirements of paragraphs (a)(2)(ii) and (i) In the case of a transaction other
prearranged plan. (iii) of this section. than a transaction described in paragrap

(4) A transaction described in para- (3) Transactions lacking economic sub{b)(2) of this section, the tax shelter pro-
graph (b) of this section is for a direct ostance—(i) Except as provided in para-moter (or other person who would be re-
an indirect corporate participant if it is ex-graph (b)(3)(ii) of this section, a transacsponsible for registration under this sec-
pected to provide Federal income tax bertion is described in this paragraph (b)(3) ifion) reasonably determines that there i
efits to any corporation (U.S. or foreign)the present value of the participant’s reano reasonable basis under Federal tax la
whether or not that corporation partici-sonably expected pre-tax profit (after takfor denial of any significant portion of the
pates directly in the transaction. ing into account foreign taxes as expensexpected Federal income tax benefits

(b) Transactions structured for avoid-and transaction costs) from the transadrom the transaction. Such a determina:
ance or evasion of Federal income-ax tion is insignificant relative to the presention must take into account the entirety of
(1) In general The avoidance or evasionvalue of the participant’s expected nethe transaction and any combination of
of Federal income tax will be considered-ederal income tax savings from theax consequences that are expected to r
a significant purpose of the structure of &ansaction. sult from any component steps of the
transaction if the transaction is described (ii) If the substance of the transaction isransaction, must not be based on any ur
in paragraph (b)(2), (3), or (4) of this secthe borrowing of money or the acquisitiorreasonable or unrealistic factual assump
tion. However, a transaction described iof financial capital by a corporate partici-tions, and must take into account all rele-
paragraph (b)(3) or (4) of this sectiorpant, the transaction is described in thigant aspects of Federal tax law, including
need not be registered if the transaction jgaragraph (b)(3) only if the present valu¢he statute and legislative history, treaties
described in paragraph (b)(5) of this semf the Federal income tax deductions ochuthoritative administrative guidance, and
tion. For purposes of this section, Federahe taxpayer to whom the loan or financigjudicial decisions that establish principles
income tax benefits include deductionsgapital is provided significantly exceed=f general application in the tax law (e.g.,
exclusions from gross income, nonrecoghe present value of the pre-tax return déregory v. Helvering 293 U.S. 465
nition of gain, tax credits, adjustments (othe person providing the loan or financia(1935)).
the absence of adjustments) to the basis cdpital. (i) The IRS makes a determination, by
property, and any other tax consequences(4) Other tax-structured transactions published guidance, individual ruling
that may reduce a taxpayer’s Federal irA transaction is described in this paraunder paragraph (b)(6) of this section, of
come tax liability by affecting the timing, graph (b)(4) if it has been structured t@therwise, that the transaction is not sub
character, or source of any item of inproduce Federal income tax benefits thgéct to the registration requirements of
come, gain, deduction, loss, or credit.  constitute an important part of the inthis section.



(6) Requests for ruling If a tax shelter The depreciation deductions on the leased properglosure or use in any other manner, such a
promoter (or other person who would bé'e then allocated 99 percent to X and one percent\phere the transaction is claimed to be pro-
responsible for registration under this sed oM o __ prietary to the tax shelter promoter or any
. . . . . (i) Analysis The transaction is described in
tion) is uncertain whether a transaction i§aragraph (b)(3)(i) of this section because the pr&arty other than the offeree. An offeree’s
properly classified as a confidential corsent value of X's reasonably expected pre-tax profprivilege to maintain the confidentiality of
porate tax shelter or is otherwise unceftom the transaction is insignificant relative to thea communication relating to a tax shelter

tain whether registration is required undepresent value of X's expected net Federal incomg, \yhich the taxpayer might participate or

. . x savings from the transaction. Therefore, unle: . . . . 3
this section, that person may, on or bef0|1§r0moter can reasonably determine that the IREaS agreed to participate, including an of

the date that registration would otherwisg,o,id have no reasonable basis for denial of an\er€€’s confidential communication with
be required under this section, submit &gnificant portion of the Federal income tax benethe offeree’s attorney, is not itself a condi-
request to the IRS for a ruling as tdits intended for X, the transaction is described iion of confidentiality.
whether the transaction is subject to thearagraph (b)(1) of this section. ~ (2) Presumption Unless facts and cir-
registration requirements of this section, SX@MPle 2-() Facts ¥ has designed a combl- o, 40 nces clearly indicate otherwise, ar
. nation of financial instruments to be issued as a . _ .
If the request fully discloses all relevant,cyage by corporations. The financial instrument@ffer is not considered made under condi-
facts relating to the transaction, that pefare expected to be treated as equity for financial atons of confidentiality if the tax shelter
son’s potential obligation to register thesounting purposes and as debt giving rise to allowaromoter enters into a written agreement
transaction will be suspended during th&ble interest deductions for Federal income tax pu{gith each person who participates or dis-
period that the ruling request is pendin@?f:iss'inY reasonably expects to present this methad s b4 rticination in the transaction anc
. g capital to more than one potential corpo- B
and, if the IRS subsequently concludegye participant. Assume the transaction is not d&UCh agreement expressly authorizes sucl
that the transaction is a confidential corscribed in paragraph (b)(3) of this section. Assumpersons to disclose every aspect of the
porate tax shelter subject to registratiothat, because of the unusual nature of the combinransaction with any and all persons,
under this section, until the sixtieth dayion of financial instruments, ¥ cannot conclude eiyithoyt limitation of any kind.
after the issuance of the ruling (or, if thé"" that the transaction represented by the financial ) yatermination of feesAll the facts
. ) . instruments is in customary commercial form or that . ;i
request is withdrawn, sixty days from th@nere is a long-standing and generally accepted ugNd circumstances relating to the transac
date that the request is withdrawn). In theerstanding that interest deductions are available ton will be considered when determining
alternative, that person may register thigsuers of substantially similar combinations of fithe amount of fees, in the aggregate, tha
transaction in accordance with the refancial instruments. Further, assume that Y cannghe tax shelter promoters may receive.
quirements of this section and append '§250nably determine that the IRS would have ng o\ rhoses of this paragraph (d), all
777 réasonable basis to deny the deductions. . .
statement to the Form 8264, “Application iy analysis The transaction represented by thiConsideration that tax shelter promoters
for Registration of a Tax Shelter,” whichcombination of financial instruments is a transactiofinay receive is taken into account, includ-
states that the person is uncertain whethdgscribed in paragraph (b)(4) of this section. Howing contingent fees, fees in the form of
the transaction is required to be registere®ye". if Y is uncertain whether this transaction is deaquity interests, and fees the promoters
as a confidential corporate tax shelter, arg"2ed In Paragraph (b)(4) of this section, or is othy o e ceive for other transactions as con-
. ) . erwise uncertain whether registration is required, Y. . .
that the Form 8264 is being filed on a progay apply for a ruling under paragraph (b)(6) of thiSideration for promoting the tax shelter.
tective basis. section, and the transaction will not be required to bEOr example, if a tax shelter promoter
(7) Examples.The following examples registered while the ruling is pending or for sixtymay receive a fee for arranging a transac-:
illustrate the application of paragraphglays thereafter. ) o tion that is a confidential corporate tax
(b)(1) through (b)(5) of this section. As- (C)Conditions of confidentialit-(1)In  ghelter and a separate fee for anothe
sume, for purposes of these examplegeneral All the facts and circumstancesyansaction that is not a confidential cor-
that the transactions are not the same as'6fting to the transaction will be considygrate tax shelter, part or all of the fee
substantially similar to any of the types of"®d when determining whether an offer iz with respect to the other transaction
transactions that the IRS has identified 48ade under conditions of confidentialityyay pe treated as a fee paid with respec
listed transactions for purposes of sectiofi described in section 6111(d)(2), includy, the confidential corporate tax shelter if
6111 and thus are not described in par#!d prior conduct of the parties. Pursuanfye facts and circumstances indicate that
graph (b)(2) of this section. The examl© Section 6111(d)(2)(A), if an offeree’syye fee paid for the other transaction is in

ples are as follows: disclosure of the structure or tax aspects @gnsideration for the confidential corpo-
Example () Facts Promoter organizes a the fransaction is limited in any way by anate tax shelter. For purposes of deter-
transaction between X, a U.S. corporation, and FC.@xpress or implied understanding Ofnining whether the tax shelter promoters

foreign entity that is not subject to Federal incom%greement with or for the benefit of amfnay receive fees in excess of $100.000

tax. FC contributes cash to PRS, a partnership, ; ; . .
exchange for a 99 percent partnership interest |Hnéx shelter promoter, an offer is consideregg fees from all substantially similar

PRS. Promoter is initially the only other partner if@de under conditions of confidentialitys ansactions are considered part of the
PRS. FC will receive a market rate of return on itvhether or not such understanding 0g;me tax shelter and must be aggregated
cash contribution and a fee for participating in th@greement is legally binding. Pursuant to (e) Registratior—(1) Time for register-
transaction. PRS purchases personal property aggction 6111(d)(2)(B), an offer will also belng—(i) In general A tax shelter must be

then leases it. PRS sells its right to the lease pay- .; i . .
ments in exchange for cash. PRS allocates 99 p¥on5|dered made under conditions of COltegistered not later than the day on which

cent of the income from the sale to FC and one pefidentiality in the absence of any such unge first offering for sale of interests in the
cent to Promoter. PRS retains the leased properfferstanding or agreement if any tax shelt@helter occurs. An offer to participate in a
Shortly after PRS’s sale of the lease payments, gromoter knows or has reason to kno"(\fonfidential corporate tax shelter shall be

buys FC's 99 percent partnership interest in PR$hat the transaction is protected from dis-



treated as an offer for sale. If interests iregister tax shelters defined in sectionegister a confidential corporate tax shel-
a confidential corporate tax shelter wer€111(c).) The exemptions from the register under section 6111 uses a subseque
first offered for sale on or before Februaryration requirements contained in the inversion of the Form 8264, the person
28, 2000, the first offer for sale of inter-structions to the current Form 8264 applynust complete the appropriate parts of the
ests in the shelter that occurs after Febrenly to tax shelters defined in sectiorrevised form and follow the applicable in-
ary 28, 2000, shall be considered the fir€§111(c). Similar to the treatment pro-structions.
offer for sale under this section. vided under Q&A-22 and Q&A-48 of (iv) Tax shelters that constitute both
(ii) Certain registrations deemed8301.6111-1T, transactions involvingsection 6111(c) and section 6111(d) tax
timely—(A) In general The IRS will similar business assets and similar plarshelters If a person is registering an
consider a registration as timely made foor arrangements that are offered to corp@rrangement that is both a confidential
a confidential corporate tax shelter irrate taxpayers by the same person or reerporate tax shelter and a section 6111(c
which interests are offered for sale aftelated persons are aggregated and constdx shelter, the person must follow the re-
February 28, 2000, if the tax shelter i®red part of a single tax shelter. Howeveguirements of this section and the instruc:
registered no later than August 26, 2000n contrast with the requirement of Q&A-tions for Form 8264. In such a situation,
If an interest in a confidential corporate48 of 8301.6111-1T, the tax shelter prothe taxpayer must complete the entire
tax shelter is first offered for sale aftemoter may file a single Form 8264 withform because the tax shelter is a sectiol
February 28, 2000, and the tax sheltaespect to any such aggregated tax sheltéf11(c) tax shelter and, if using Form
also constitutes a tax shelter under sectigomovided an amended Form 8264 is file@264 (Rev. 11-99), type or legibly print
6111(c), the persons responsible for regise reflect any material changes and to in‘Confidential Corporate Tax Shelter filed
tering the tax shelter may either completelude any additional or revised writtenunder §301.6111-2T" at the top of Form
and file Form 8264, “Application for materials presented in connection with aB264 and include the information required
Registration of a Tax Shelter”, includingoffer to participate in the shelter. Furtherin paragraphs (e)(2)(ii)(C) and (D) of this
the information required by paragraphmore, all transactions that are part of theection because the tax shelter is also
(e)(2) of this section, not later than thesame tax shelter and that are to be carriednfidential corporate tax shelter. If an
day on which an interest in the tax sheltesut by the same corporate participant (crrangement is both a section 6111(c) ta
is first offered for sale after February 28pne or more other members of the sanshelter and a confidential corporate tax
2000, or complete and file Form 8264affiliated group within the meaning ofshelter and is a transaction described il
“Application for Registration of a Tax section 1504) must be registered on thine “Exemptions from Registration” sec-
Shelter”, for the section 6111(c) tax shelsame Form 8264. tion of the instructions for Form 8264
ter not later than the day on which an in- (ii) Interim registration procedure (Rev. 11-99), the person registering the
terest in the tax shelter is first offered fotntil Form 8264 and its instructions arearrangement must comply with the re-
sale under section 6111(a) and then file amvised to incorporate the provisions ofjuirements of this section to register the
amended Form 8264 with the informatiorthis paragraph (e)(2)(ii), the person rearrangement as a confidential corporate
required by paragraph (e)(2) of this secsponsible for registering a confidentiatax shelter.
tion not later than August 26, 2000. corporate tax shelter must— (3) Claims of privilegd(i) In any case
(B) Special rule If a transaction be- (A) Type or legibly print “Confidential in which an attorney or federally autho-
comes a confidential corporate tax shelta€orporate Tax Shelter Filed Underized tax practitioner within the meaning
(e.g., because of a change in the law &301.6111-2T" at the top of Form 8264f section 7525 is the person required tc
factual circumstances, or because th@ev. 11-99), “Application for Registra- register a confidential corporate tax shel-
transaction becomes a listed transactiotipn of a Tax Shelter”; ter, and that person believes that informa
subsequent to the first offering for sale (B) Complete Part | and lines la, 2, 3tion required to be disclosed under para
after February 28, 2000, and the transad- 6, and 12 in Part Il of Form 8264; graph (e)(2) of this section is protected by
tion was not previously required to be (C) In the section titled “Explanation ofthe attorney-client privilege or by the con-
registered as a confidential corporate taltems” on Form 8264, provide a detailedidentiality privilege of section 7525(a),
shelter under this section, the transactiotescription of the tax shelter, including any information omitted from the Form
must be registered under this section if indescription of the structure of the tax shel8264 on the basis of such a claim must b
terests are offered for sale after the tranger and the intended tax benefits; supported by a statement attached t«
action becomes a confidential corporate (D) Attach any written materials thatForm 8264 which satisfies the require-
tax shelter. The transaction must be registe presented to potential participants iments set forth in paragraph (e)(3)(ii) of
tered by the later of the next offering forronnection with the offering of sales ofthis section.
sale of interests in the shelter or Augushterests in the tax shelter, including any (ii) A statement supporting a claim of
26, 2000. analyses or opinions relating to the inprivilege must be signed by the attorney
(2) Procedures for registering-(i) In tended tax benefits of the shelter; and or federally authorized tax practitioner
general To register a confidential corpo- (E) Sign the Form 8264 and send it tainder penalties of perjury, must identify
rate tax shelter, the person responsible fohe Internal Revenue Service Centerach document or category of information
registering the tax shelter must file FornKansas City, MO 64999. for which a claim of privilege is made,
8264, “Application for Registration of a (iii) Use of subsequent versions o&nd must include the following represen-
Tax Shelter”. (Form 8264 is also used téorm 8264 If a person who is required totations with respect to each document o



category of information for which thefies the tax shelter promoter in writing,and “at least” for “more than” each place
privilege is claimed— within 90 days of beginning such discusi appears. In addition, section 6038(e)(2)
(A) Specifically represent that the in-sions, that the person will not participateshall be applied for these purposes with-
formation was a confidential practitioner-or out regard to the constructive ownership
client communication and, in the case of (B) Within 90 days after beginningrules of section 318 and by treating stock
information which a federally authorizedsuch discussions, the person obtains aad owned if it is owned directly or indi-
tax practitioner claims is privileged undereasonably relies on both— rectly. Section 6038(e)(3) shall be ap-
section 7525, that the omitted information (1) A written statement from one of theplied for these purposes without regard to
was not part of tax advice that constitutethx shelter promoters that such promotehe last sentence of section 6038(e)(3)(B).
the promotion of a tax shelter within thehas registered the tax shelter under thisny beneficiary with a 10 percent or
meaning of section 7525(b); section; and more interest in a foreign trust or estate
(B) Specifically represent that the per- (2) A copy of the registration. shall be treated as controlling that trust or
son required to register (and, to the best of (iii) Determination of foreign status estate for purposes of this paragraph
such person’s knowledge and belief, alFor purposes of this paragraph (9)(2), &)(2)(v).
others in possession of the omitted inforperson must presume that all tax shelter (vi) Other rules—(A) For purposes of
mation) did not disclose the omitted inforpromoters are foreign persons unless thbe registration requirements under sec-

mation to any person whose receipt gberson either— tion 6111(d)(3), it is presumed that the tax
such information would result in a waiver (A) Discusses participation in the taxshelter promoters will receive fees in ex-
of the privilege. shelter with a promoter that is a Unitedtess of $100,000 in the aggregate unles:

(f) Definition of tax shelter promoter States person; or the person responsible for registering the

For purposes of section 6111(d)(2) and (B) Obtains and reasonably relies on #ax shelter can show otherwise.
this section, the term “tax shelter prowritten statement from one of the promot- (B) Any person treated as a tax shelter
moter” includes a tax shelter organizer asrs that at least one of the promoters ismromoter under section 6111(d) solely by
defined in section 6111(e)(1) andUnited States person. reason of being related (within the mean-
8301.6111-1T(Q&A-26 through Q&A- (iv) Discussion Discussing participa- ing of section 267 or 707) to a foreign
32) and any other person who participate#on in a transaction includes discussingromoter will be treated as a foreign pro-
in the organization, management or saleuch participation with any person thamoter for purposes of this paragraph
of a tax shelter (other than a person whoonveys the tax shelter promoter’s profg)(2).
merely performs services of the kind deposal. For purposes of this paragraph (h) Effective dateThis section applies
scribed in Q&A-33 of 8301.6111-1T) or(g)(2), any person that participates dito confidential corporate tax shelters in
any person related (within the meaning afectly or indirectly in a transaction will bewhich any interests are offered for sale
section 267 or 707) to such tax shelter otreated as having discussed participaticafter February 28, 2000. If an interest is
ganizer or such other person. Any persan the transaction not later than the date aold after February 28, 2000, it is treated
that satisfies this requirement must conthe agreement to participate. Thus, a taas offered for sale after February 28,
ply with the requirements under sectiorshelter participant will be treated as hav2000, unless the sale was pursuant to ¢
6112. ing discussed participation in the transaawritten binding contract entered into on or
(g) Person required to register(1) Tax tion even if all discussions were con-before February 28, 2000.
shelter promoters In addition to the rules ducted by an intermediary and the Par. 3. In 8602.101, paragraph (b) is
in section 6111, taxpayers must use thagreement to participate was made indamended by adding an entry for
rules of 8301.6111-1T (Q&A-34 throughrectly through another person acting 08301.6111-2T to read as follows:
Q&A-39) in determining the circumstanceghe participant’s behalf (for example,
under which a tax shelter promoter mughrough an intermediary empowered t&602.101 OMB Control numbers.
register a confidential corporate tax sheltesommit the participant to participate in* * * * *

described in section 6111(d). the shelter). (b) ***
(2) Persons who discuss the transac- (v) Special rule for controlled entities Charles O. Rossotti
tion; all promoters are foreign persors A person (first person) will be treated as Commissioner of Internal Revenu,e

(i) In general If all of the tax shelter pro- participating indirectly in a confidential
moters of a confidential corporate taxcorporate tax shelter if a foreign persoipproved February 23, 2000.
shelter are foreign persons, any persagontrolled by the first person participates
who discusses participation in the transadn the shelter, and a significant purpose of
tion must register the shelter under thithe shelter is the avoidance or evasion of
section within 90 days after beginninghe first person’s Federal income tax. For
SUC“h discuss_ions. . . purposes of t_his paragrap_h ©)(2)v), Con('FiIed by the Office of the Federal Register on Feb-
(i) Exceptions Registration by a per- trol of a foreign corporation or partner-yyary 28, 2000, 8:45 a.m., and published in the issue
son discussing participation in a transacship will be determined under the rules off the Federal Register for March 2, 2000, 65 F.R.
tion is not required if either— section 6038(e)(2) and (3), except thakl215)
(A) The person does not participate, disuch section shall be applied by substitut-
rectly or indirectly, in the shelter and noti-ing “10” for “50” each place it appears

Jonathan Talisman,
Acting Assistant Secretary
of the Treasury.
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