Section 367.—Foreign REG-116048-99 on page 584. submit comments on the collection of in-

Corporations DATES: Effective Date These regula- formation and the accuracy of the esti-

tions are effective as of Februar 23mated burden, and suggestions for reduc
26 CFR 1.367(b)-3T: Repatriation of foreign y ing this burden, please refer to

corporate assets in certain nonrecognition 2000. ) . ) REG-116048-99, page 584, the preamble
transactions (temporary). Applicability Date These regulations . .
6{9 the cross-referencing notice of pro-

apply to section 367(b) exchanges th posed rulemaking published in the Pro-

occur on or after February 23, 2000. posed Rules section of this issue of the
FOR FURTHER INFORMATION CON- Federal Register

TACT: Mark D. Harris, (202) 622-3860 Books or records relating to a collec-
(not a toll-free number). tion of information must be retained as
long as their contents may become mater-

T.D. 8863

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602 SUPPLEMENTARY INFORMATION: 4. i1 the administration of any internal
Paperwork Reduction Act revenue law. Generally, tax returns and
Stock Transfer Rules: tax return information are confidential, as

These regulations are being issuertkquired by 26 U.S.C. 6103.
without prior notice and public proce-
AGENCY: Internal Revenue Servicedure pursuant to the Administrative ProBackground

(IRS), Treasury. cedure Act (5 U.S.C. 553). For this rea- On December 27, 1977, the IRS and

son, the collection of information ;
contained in these regulations has bee‘l;]reasury issued proposed and temporary
egulations under section 367(b) of the In-

SUMMARY: This document contains reviewed and, pending receipt and eva[émaI Revenue Code (Code). Subsequer

temporary regulations that provide amation of public comments, approved by ... .- updated and amended the 197
election for certain taxpayers engaged ithe Office of Management and BudgeE

) ) ) . i temporary regulations (the 1977 regula-
certain exchanges described in sectioghder control number 1545-1666. Refions) several times over the next 14
367(b). These regulations provide guidsponses to this collection of information

o years. On August 26, 1991, the IRS and
ance.for _taxpayers that maI§e the specifidd Qr?gdeel;c():ry.ma ot conduct or < onsoTreasury issued proposed regulations
election in order to determine the extent gency may p %§1.367(b)—1 through 1.367(b)=6 (the

to which income must be included andnd a person is not required to respond By proposed regulations). Comments
certain corresponding adjustments mug collection of information unless the coly " % 99, proposed regulations were re-
be made. The text of the temporary regdection of information displays a valid ceived, and a public hearing was held on
lations also serves as the text of the préJMB control number. . . November 22, 1991. In June of 1998, the
posed regulations set forth in the notice of For further information concerning this, o - 4 Treasury issued final regulations
proposed rulemaking on this subject ifollection of information, and where to

Supplemental Rules

ACTION: Temporary regulations.



under sections 367(a) and (b) (the 1998 Sections 7.367(b)-5(b) andregulations is estimated to be only 20 pel
regulations). The 1998 regulations ad7.367(b)—7(c)(2)(ii) of the 1977 regulationsyear. Therefore, a Regulatory Flexibility
dressed transactions under section 367(ahd 81.367(b)-3(b)(2)(iii) of the 1991 pro-Analysis under the Regulatory Flexibility
only to the extent the transactions are alqmsed regulations provided an exception tact (5 U.S.C. chapter 6) is not required.
subject to the stock transfer rules of sedhis rule, which permitted an exchanging Pursuant to section 7805(f) of the
tion 367(a). Thus, the 1977 regulationshareholder to elect to recognize the gaiBode, these temporary regulations will be
have remained in effect to the extent nqbut not the loss) that it realizes in the exsubmitted to the Chief Counsel for Advo-
superseded by the 1998 regulations. Ttahange (taxable exchange election), ratheacy of the Small Business Administra-
preamble to the 1998 regulations statetthan include the all earnings and profitsion for comment on their impact.
that the IRS and Treasury would issuamount in income. To the extent the all )
guidance at a later date to address the p@arnings and profits amount exceeds Rrafting Information
tions of the 1991 proposed regulations reshareholder’s stock gain, the 1991 pro- oo
} i i The principal author of these regula-
lated to section 367(b) that were not adsosed regulations further required the for- . : :
) ) ) . . ._tions is Mark Harris of the Office of Asso-
dressed in the 1998 regulations. eign acquired corporation to reduce various. . .
. . Ciate Chief Counsel (International).
The IRS and Treasury adoptedax attributes that would otherwise carry

However, other personnel from the IRS

§81.367(b)—1 through 1.367(b)—6 as finapver to the domestic acquiring corporatlorglnd Treasury Department participated ir

regulations under section 367(b) (see T.Hattribute reduction regime). The final regs,, ;. e elopment
8862, page 466). These temporary regifations T.D. 8862 did not adopt the taxable . % % % %
lations relate to certain provisions of the&xchange election.

1991 proposed regulations not adopted in In order to provide taxpayers an opporadoption of Amendments to the

the final section 367(b) regulations T.D!unity to comment on this change, thesgegulations

8862. temporary regulations provide the taxable
exchange election in modified form. The Accordingly, 26 CFR parts 1 and 602
General Purpose modified election permits an exchangingre amended as follows:

) shareholder to elect to treat a transaction
These temporary regulations addressg 5 taxable exchange, but limits applic;ﬁART 1—INCOME TAXES

the eI.|m|nat|on of an election available 15 of the attribute reduction regime t0 @ poooo-h 1 The authority citation for
certain taxpayers under the 1991 proseciion 332 liquidation or to an inboun art 1 ig anﬂenc.ied by addin )éntries in nu
posed regulations that was not adopted isset reorganization in which the foreigterical order to reagin artgas follows:
the final section 367(b) regulations T-Dacquired corporation is wholly owned (di- P '

8862. rectly or indirectly) by one U.S. person. Authority: 26 U.S.C. 7805

. Section 1.367(b)-3T also issued undel
These temporary regulations apply to S€Gs s C 367(a) and (b). * * *

tion 367(b) exchanges that occur between . .
February 23, 2000, and February 24|’ Par. 2. Section 1.367(b)—3T is added tc

A. §1.367(b)-3T(b)(4): Election of 2001. ead as follows: .
taxable exchange treatment 81.367(b)-3T Repatriation of foreign cor-

Specific Provisions

Further Explanation porate assets in certain nonrecognition
Section 1.367(b)-3 of the 1991 pro- _ _ _ transactions (temporary).
posed regulations addressed transactionsTOf @ more detailed discussion regard- () through (b)(3). [Reserved]. For fur-
in which a foreign corporation transferdnd Séction 367(b), see T.D. 8862. ther guidance, see §1.367(b)-3(a) throug
assets to a domestic corporation pursuagbecim Analyses (b)(3).
to a Subchapter C nonrecognition provi- (4) Election of taxable exchange treat-

sion. These transactions include a section It has been determined that these Tenment—(i) Rules—(A) In general In lieu
332 liguidation of a foreign corporationporary regulations are not a significanof the treatment prescribed by
into a domestic parent corporation and aregulatory action as defined in Executive&81.367(b)—3(b)(3)(i), an exchanging
asset reorganization, such as a C, D or@®rder 12866. Therefore, a regulatory ashareholder described in
reorganization, of a foreign corporationsessment is not required. It also has be&1.367(b)-3(b)(1) may instead elect to
into a domestic corporation. The 199Hetermined that section 553(b) of the Adrecognize the gain (but not loss) that it re-
proposed regulations required a U.Sninistrative Procedure Act (5 U.S.C.alizes in the exchange (taxable exchang
shareholder of a foreign acquired corporazhapter 5) does not apply to these regul@lection). To make a taxable exchange
tion (or, in certain cases, a foreign subtions. Further it is hereby certified pur-election, the following requirements must
sidiary of the U.S. shareholder) to cursuant to sections 603(a) and 605(b) of thee satisfied—

rently include in income the allocableRegulatory Flexibility Act that the collec- (1) The exchanging shareholder (and
portion of the foreign acquired corporation of information in these regulationsits direct or indirect owners that would be
tion’s earnings and profits accumulateavill not have a significant economic im-affected by the election, in the case of ar
during the U.S. shareholder’s holding pepact on a substantial number of small erexchanging shareholder that is a foreigr
riod (all earnings and profits amount)tities. This certification is based upon theorporation) reports the exchange in ¢
The final section 367(b) regulations T.Dfact that the number of section 367(b) exmanner consistent therewith (see, e.g.
8862 adopted this general rule. changes that require reporting under thesections 954(c)(1)(B)(i), 1001 and 1248);



(2) The notification requirements ofduce (but not below zero) the basis of theection 332, FC distributes all of its property to DC,
paragraph (b)(4)(i)(C) of this section ar@ssets (other than dollar-denominate@d the FC stock held by DC is canceled. Rather
satisfied; and money) of the foreign acquired corporalla" including in income as a deemed dividend the

. . . . . X all earnings and profits amount of $30 as provided in

(3) The adjustments described in paration that are acquired by the domestic aG 357(h)-3(b)(3)(i), DC instead elects taxable ex-
graph (b)(4)(i)(B) of this section are madeuiring corporation. Such remaining exchange treatment under paragraph (b)(4)(i)(A) of
when the following circumstances arecess earnings and profits amount shall bieis section.
present— applied to reduce the basis of such assets(ii) Result DC recognizes the $20 of gain it real-

(i) The transaction is described in sedn the following order: first, tangible de- 25 o1 fts stock in FC. Of this $20 amount, $19 is

. . i ) . included in income by DC as a dividend pursuant to
tion 332 or is an asset acquisition depreciable or depletable assets, accordingction 1248(a). (For the source of the remaining $1
scribed in section 368(a)(1), with regardo their class lives (beginning with thosef gain recognized by DC, see section 865. For the
to which one U.S. person owns (directlyassets with the shortest class life); seconigatment of the $1 for purposes of the foreign tax
or indirectly) 100 percent of the foreignother non-inventory tangible assets; thircE’€dit limitation, see generally section
acquired corporation; and intangible assets that are amortizable; ad4@@A)0).) Because the transaction is de-

. . . . . . sCribed in section 332 and because the all earning:

(it) The all earnings and profits amountinally, the remaining assets of the foreign,g profits amount with respect to the FC stock held
described in §1.367(b)—3(b)(3)(i) with re-acquired corporation that are acquired byy DC ($30) exceeds by $10 the income recognized
spect to the exchange exceeds the gdihe domestic acquiring corporationby DC ($20), the attribute reduction rules of para-
recognized by the exchanging shareWithin each of these categories, if th@aph (0)(4)()(B) of this section apply. Accordingly,
nolder. otal basi of al assets in the category (1 10 2625 saings o et ot sple

(B) Attribute reductior—(1) Reduc- greater than the excess earnings and prefrc, heginning with those assets with the shortest
tion of NOL carryovers The amount by its amount to be applied against suchass lives. Under section 337(a) FC does not recog
which the all earnings and profits amounbasis, the taxpayer may choose to whiofize gain or loss in the assets that it distributes to DC,
exceeds the gain recognized by the especific assets in the category the basis r%f;-d under f?ﬁtiot? 3_34(% ("rhiCh is apg"zdbtaking
changing shareholder (the excess eamingaction first applies. _ g‘rgpﬁc(ﬁg o :)G)as;sthriz S‘;‘;{%”n)péecsctgkzs b
and profits amount) shall be applied to re- (C) Notification. The exchanging of $30in the land and $70 in the tangible depreciable
duce the net operating loss carryovers (§hareholder shall elect to apply the rulesssets that it receives from FC.
any) of the foreign acquired corporatiorof this paragraph (b)(4)(i) by attaching a (ii) Effective date This paragraph
to which the domestic acquiring corporastatement of its election to its sectior{b)(4) applies for section 367(b) ex-
tion would otherwise succeed under se@®67(b) notice. See §1.367(b)-1(c) for thehanges that occur between February 23
tion 381(a) and (c)(1). See also Rev. Rutules concerning filing a section 367(bR000, and February 24, 2001
72-421 (1972-2 C.B. 166) (seeotice. (c) and (d) [Reserved]. For further
8601.601(d)(2) of this chapter). (D) Example The following example guidance, see §1.367(b)-3(c) through (d).

(2) Reduction of capital loss carry-illustrates the rules of this paragraph Par. 3. The authority citation for part
overs After the application of paragraph(b)(4)(i): 602 continues to read as follows:
(b)(4)(i)(B)(1) of this section, any re- Example—() Facts DC, a domestic corpora-  Aythority: 26 U.S.C. 7805.
maining excess earnings and profit§9”' owns aII_of the outstanding stock of FC, a for- Par. 4. In §602.101, paragraph (b) is

. eign corporation. The stock of FC has a value of

_amount shall be appl_led to reduce the _Capb:'LOO, and DC has a basis of $80 in such stock. Tl?émended as follows:
ital loss carryovers (if any) of the foreignassets of FC are one parcel of land with a value of 1. Removing the following entries
acquired corporation to which the domess$60 and a basis of $30, and tangible depreciable #som the table:
tic acquiring corporation would otherwisesets with a value of $40 and a basis of $80. FC hg602.101 OMB Control numbers.
succeed under section 381(a) and (C)(3)_no net operating loss carryovers or capital l0Ss Cag-x x x %

. . . “ryovers. The all earnings and profits amount with
(3) Reduction of basisAfter the appli- respect to the FC stock owned by DC is $30, of (b) *>x

cation of paragraph (b)(4)(i)(B)J2f this  \which $19 is described in section 1248(a) and the re- 2. Adding the following entry in nu-
section, any remaining excess earningsaining $11 is not (for example, because it wasnerical order to the table to read as fol-

and profits amount shall be applied to resarned prior to 1963). In a liquidation described ingys:

CFR part or section where Current OMB
identified and described control No.

* k k k%

7367 (D)=L . 1545-0026
7367 (D)= . 1545-0026
7367 (0)—7 o 1545-0026
7367 (D)0 L 1545-0026
7.367(0)—L0 .. ——— 1545-0026

* k k k%




§602.101 OMB Control numbers. Approved December 22, 1999. (Filed by the Office of the Federal Register on Janu-

Kk Kk ok Kk ary 21, 2000, 8:45 a.m., and published in the issue o

(b) I Jonathan Talisman, the Federal Register for January 24, 2000, 65 F.R
Acting Assistant Secretary 3586)

John M. Dalrymple, of the Treasury.

Acting Deputy Commissioner
of Internal Revenue.
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