FOR FURTHER INFORMATION CON- IRS and Treasury issued final regulations
TACT: Mark D. Harris, (202) 622-3860 under sections 367(a) and (b) (the 1998
(not a toll-free number). regulations). The 1998 regulations ad-
SUPPLEMENTARY INEFORMATION: dressed transactions under sgctlon 367(b

only to the extent the transactions are alsc
Paperwork Reduction Act subject to the stock transfer rules of sec-

tion 367(a). Thus, the 1977 regulations

The collections of information con- have remained in effect to the extent not
tained in these final regulations have beeguperseded by the 1998 regulations. The
reviewed and approved by the Office opreamble to the 1998 regulations stated
Management and Budget in accordang@at the IRS and Treasury would issue
with the Paperwork Reduction Act (44guidance at a later date to address the pot
U.S.C. 3507) under control number 1545tons of the 1991 proposed regulations re-
1271. Responses to these collections gfted to section 367(b) that were not ad-
information are mandatory. dressed in the 1998 regulations.

An agency may not conduct or sponsor, After consideration of the 1977 regula-
and a person is not required to respond tgns and their updates and amendments
a collection of information unless the colthe 1991 proposed regulations and their
lection of information displays a valid ypdates and amendments, the 1998 regu
control number. lations, and all comments received with

The estimated average annual reportingspect to such regulations, the IRS anc

T.D. 8862 burden in these final regulations is 4rreasury adopt §§1.367(b)-1 through

hours. 1.367(b)-6 as final regulations under sec-
Comments concerning the accuracy Gion 367(b).

this burden estimate and suggestions for
reducing this burden should be sent to tHeverview
Q;T)rgr?ls Fé:?;;?;ﬁc:ecg\#icciﬁtgb:||:RSS:FF’?" General Policies of Section 367(b)
Stock Transfer Rules Washington, DC 20224, and to tbéfice Section 367(b) governs corporate re-
~of Management and BudgetAttn: Desk structurings under sections 332, 351, 354,
AGENCY: Internal Revenue Servicepfficer for the Department of the Trea-355, 356, and 361 (except to the extent

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1, 7, and 602

(IRS), Treasury. sury, Office of Information and Regula-described in section 367(a)(1)) in which
ACTION: Final and temporary regula-tory Affairs, Washington, DC 20503. the status of a foreign corporation as a
tions. Books or records relating to these col“corporation” is necessary for application

_ _lections of information must be retainedf the relevant nonrecognition provisions.
SUMMARY:  This document contains gg |ong as their contents may become m&ection 367(b) provides that a foreign
final regulations addressing the applicagyig| in the administration of any internalcorporation that is a party to one of the
tion of nonrecognition exchange proviyeyenue law. Generally, tax returns andnumerated nonrecognition transactions
sions in Subchapter C of the Internal Revgy return information are confidential, ashall be respected as a corporation, an

enue Code to transactions that involveaqyired by 26 U.S.C. 6103. thereby the parties involved in the trans-
one or more foreign corporations. These action shall obtain the benefits of the ap-
regulations provide guidance for taxpayBackground plicable nonrecognition exchange provi-

ers engaging in those transactions in order ions and their related provisions (such as
to determine the extent to which income On December 27, 1977, the IRS and

shall be included and appropriate oo Treasury issued proposed and temporafFction 381) (together, the Subchapter C
sponding adjustments shall be made, ~ egulations under section 367(b) of the InProvisions), except to the extent provided

ternal Revenue Code (Code). Subsequefi’égulations. .
DATES: Effective Date These regula- guidance updated and amended the 19771 he Principal purpose of section 367(b)

tions are effective as of February 23temporary regulations (the 1977 regulalS t© Prevent the avoidance of U.S. tax
2000. tions) several times over the next 14hat can arise when the Subchapter C pro
Applicability Dates These regulations years. On August 26, 1991, the IRS anySIoNs apply to transactions involving
apply to section 367(b) exchanges thafreasury issued proposed regulation@reign corporations. The potential for
occur on or after February 23, 2000§§1.367(b)—1 through 1.367(b)—6 (théax avoidance arises becau§e of.d|ffer—
However, taxpayers may choose to apply991 proposed regulations). Comments"¢€S between the manner in Wh'Ch. the
these regulations to section 367(b) exo the 1991 proposed regulations were r&Jnited States taxes foreign corporations
changes that occur before February 23gived, and a public hearing was held Oﬁnc_i their shar_eholders and the manner ir
2000, as specified in §1.367(b)-6(a)(2). November 22, 1991. In June of 1998, th)é/hlch the United States taxes domestic



corporations and their U.S. shareholderstions that provide rules regarding the comall earnings and profits amount results in

The Subchapter C provisions generallpination and separation of corporate-levedhe taxation of previously unrepatriated
have been drafted to apply to domestitax attributes in applicable section 367(bgarnings accumulated during a U.S.
corporations and U.S. shareholders, arekchanges. shareholder’s (direct or indirect) holding
thus do not fully take into account the i o period. This income inclusion prevents
cross-border aspects of U.S. taxatioff- SPecific Policies in Context of the conversion of a deferral of tax into a
(such as deferral, foreign tax credits, anlfiPound Nonrecognition Transactions  tqgiveness of tax and generally ensures
section 1248). Section 367(b) was en- geaction 1.367(b)-3 addresses transathat the section 381 carryover basis re:
acted to help ensure that international t3%,s in which a foreign corporation transflects an after-tax amount. However, the
considerations in the Code are adequatefy¥¢ assets to a domestic corporation pu:fl_ll earnings and profits amount inclusion
addressed when the Subchapter C provdy,ant to a Subchapter C provision. Thedpes not consider tax attributes that ac

sions apply to an exchange involving g4nsactions include a section 332 liquidaC"ue during a non-U.S. person’s holding

foreign corporation. Because determingn of a foreign corporation into a do-period.
ing the proper interaction of the Code’'$yestic parent corporation and an asset re-Commentators criticized the scope of

international and SubchapterCprovisionérganization’ such as a C, D or ghe 1991 proposed regulations, arguing
is “necessarily highly technical,” Con'reorganization, of a foreign corporatior‘Fhat the all earnings and profits amount
gress granted the Secretary broad regulgig 53 domestic corporation (inbound nonshould be limited to the amount that a
tory authority to provide the “necessary Ofecognition transactions). Section 3gphareholder would include in income as ¢
appropriate” rules, rather than enacting generally provides rules regarding the exdeemed dividend under section 1248
complex statutory regime. H.R. Rep. Noiant to which corporate attributes carr);rhe scope of the all earnings and profits
658, 94" Cong., #'Sess. 241 (1975). over in such transactions. amount is broader than the section 124
Accordingly, as the preamble to the 1o principal policy consideration ofémount because, for example, the al
1991 proposed regulations stated, the segsction 367(b) with respect to inbound@rnings and profits amount is calculatec
tion 367(b) regulations require adeSt'nonrecognition transactions is the apprd’-"ithOUt regard to whether the foreign cor-
ments or inclusions in order to prevent thﬁriate carryover of attributes from foreignporation is a CFC and without regard to &
material distortion of income that cang, yomestic corporations. This considerashareholder’s gain in the stock. However,
occur when the Subchapter C provisiong,, has interrelated shareholder-level antiS view too narrowly construes the role
apply to an exchange involving a foreigrborporate-level components. At thf section 367(b) by focusing on potential
corporation. The 1991 proposed regulasyarenolder level, the section 367(b) regs_hareholder-level consequences withou
tions simplified the 1977 regulations anq,5tions are concerned with the propeflidequately considering the section 367(b
were generally favorably received by taXisyation of previously deferred earning?oncy of determining the appropriate car-
payers. The final regulations adopt thg,q profits. At the corporate level, thdYOVer of corporate-level attributes in in-
1991 proposed regulations with modificaggction 367(b) regulations are concerndgound nonrecognition transactions. Thus
tions. The modifications are based oty hoth the extent and manner in whiciin€ final regulations retain the 1991 pro-
further considerations of fairness, simi;y attributes carry over in light of thePOsed regulations’ definition of all earn-
plicity, and administrability. variations between the Code’s taxation df9s and profits amount. The final regula-
The final regulations also incorporatq:oreign and domestic corporations. tions also generally retain (subject to a
the section 367(b) rules contained in the T4 section 367(b) regulations hav&€W de minimis exception) the taxation of
1998 regulations. The 1998 regulationﬁistorica”y focused on the carryover oftll exchanging U.S. shareholders in in-
finalized portions of the 1991 proposeqea”,“ngs and profits and bases of asse&‘?und nonrecognition transactions.
regulations to the extent necessary to agimultaneously addressing the share- In finalizing these regulations, the IRS
dress the overlap between section 367(Bhder and corporate level concerns b9nd Treasury considered whether future
and the section 367(a) stock tranSfeéccounting for any necessary adjustmen?semion 367(b) regulations should limit
rules. Because the scope of the final "®@rough an income inclusion by the u.sthe extent to which tax attributes carry
ulations is broader than that overlap, thep o enolders of the foreign acquired coRVer from foreign to domestic corpora-
final regulations adopt the 1998 SeCtiorboration (and without limiting the extenttions. Such a limitation would more di-
367(b) provisions in a manner appropriatg, \vhich the domestic acquiring Corpora_rectly implement the section 367(b) pol-
to their incorporation into the final regula-jn, succeeds to the attributes). The 19d¢Y related to the carryover of attributes
tions. proposed regulations required a u.sand, as a result, reduce the class of U.<
The IRS and Treasury are also issUiNgyareholder of the foreign acquired corpd?€"Sons required to have an income inclu
other guidance under section 367(b). Temziion (or, in certain cases, a foreign supsion in connection with an inbound non-
porary and proposed regulations (T'Dsidiary of the U.S. shareholder) to currecognition transaction. Such a limitation
8862, page 466 and REG-116048-99, Pa%€ntly include in income the allocablewould also enable the section 367(b) reg
584) address the elimination of an eIeCtiOBortion of the foreign acquired Corpora_ulations to address the carryover of attrib-
available to certain taxpayers under thg, s earnings and profits accumulatedites attributable to a non-U.S. person’s
1977 regulations and the 1991 propose&hring the U.S. shareholder’s holding pebolding period. The IRS and Treasury re-
regulations. In addition, the IRS and Treag o4 (all earnings and profits amount).q“eSt comments as to the merits of an a
sury intend to issue other proposed regulg,q requirement to include in income thdribute carryover limitation, as well as



other approaches that could address tip@sed regulations. ples of section 1248 for purposes of deter-
carryover of tax attributes related to a ) ] mining the all earnings and profits
non-U.S. person’s holding period undef- §1.367(b)-1(c): Notice Requirementsymount, the requirements of section 1248

section 367(b). Section 1.367(b)-1(c) of the 1991 pro_unrelated to computing the amount of

. . osed reaulations required an erSOearnings and profits attributable to a
C. Specific Policies in Context of P >guta " NY PEISOMareholder’s block of stock should not
Foreign-to-Foreign Nonrecognition that realizes income in a section 367(b

: i ) : . pply. The final regulations explicitly
Tr'an.sact.|ons and Section 355 exchange to file a notice with respect t%tate this principle. The 1991 proposed
Distributions the exchange, regardless of such person’s . : . T

status as a U.S. person and its percent:’;{geequl"monS applied this prlnmple, for ex-

Section 1.367(b)-4 addresses transagwnership in the corporation that is & mp!e, wheg thefyt prowde? .thatlthT f”:j
tions in which a foreign corporation aC-party to the section 367(b) exchangee_a;nmgs an dpro ! fS] afTou?] IfS Ca culate
quires the stock or assets of another focommentators criticized this notice re— . out regard to whether the foreign cor-

oration is a controlled foreign corpora-

eign corporation in an exchange describeglirement as overly broad. The 1998 re on (CFC). The final regulations further
in section 351 or a section 368(a)(1)(B)ulations limited the notice requirement to : 9

(C), (D), (E), (F) or (G) reorganizationshareholders that realize income and file JPecify that the all eamings and profits

(foreign-to-foreign nonrecognition trans-tax return under section 6012. The final'OUNt includes eamings attributable to

actions). Section 1.367(b)-5 providesegulations further revise the notice regﬂterxgh:rndglpog viusetrtif;(?ltilﬁresesxtgﬁlgnwil;h-
rules regarding a distribution by a foreigryuirement and generally narrow its scopg 9 ging

corporation of the stock or securities of @y requiring notice only with respect toonareholder owned 10 percent of the stocl

domestic or foreign corporation describegersons and transactions that may be su f the foreign acquired corporation. A

in section 355. The historic policy objeciect to an inclusion under the final regula; - - example in the final regulations illus-

tive of section 367(b) in both of thesetions’operative provisions. trates these rules.

contexts has been to preserve the potential 2. 81.367(b)-2(e): Treatment of Deemed
application of section 1248. Thus, thd. 81.367(b)-2: Definitions and Special Dividends
amount that would have been recharacteRules Section 1.367(b)—2(e) of the 1991 pro-

ized as a dividend under section 1248 . , osed regulations provided that a deemec
upon a disposition of the stock (sectior}- fil.:G?(b)t—Z(d). All Earnings andgividend gghall be trgated as an actual divi-
1248 amount) generally must be includefits Amoun dend. Thus, a deemed dividend was con
in income as a dividend at the time of the section 1.367(b)-2(d) of the 1991 prosidered as paid out of the earnings anc
section 367(b) exchange to the exterjosed regulations generally defined “alprofits of a foreign corporation and was
such section 1248 amount would not bgarnings and profits amount” as the alloeonsidered as having been paid througk
preserved immediately following the sectable share of net positive earnings anidtermediate owners (when appropriate).
tion 367(b) exchange. profits accrued by a foreign corporatiorOne commentator noted that an inclusion
The final regulations do not address aljuring a shareholder’s holding periodunder the 1991 proposed regulations
of the policy considerations raised by thehe 1991 proposed regulations providedould yield a different result from an in-
application of the Subchapter C provithat the all earnings and profits amount islusion under section 1248 because sec
sions to transactions described iRjetermined according to the attributiortion 1248 treats a corporation as having
§81.367(b)-4 and 1.367(b)-5. For examprinciples of section 1248. Because thpaid the section 1248 amount directly to
ple, current rules regarding the carryovesection 1248 attribution rules incorporatan exchanging shareholder despite any in:
or separation of foreign corporationsthe section 1223 holding period rulestermediate owners.
eamings and profits do not adequatel¢ommentators were concerned that the 5 yeemed dividend under section
consider the international aspects of thgefinition of all earnings and profits 367(b) is distinguishable from a section
Code, most notably the foreign tax creditamount inappropriately included eamings »4g inclusion t?ecause a section 1248 in-
Forthcoming proposed regulations willand profits attributable to the holding pe
consider these issues. Until the IRS angod of non-U.S. persons by virtue of theqrate level. Thus, a corporation does
Treasury promulgate such regulationsyles of section 1223(2). not reduce its earnings and profits with re-
taxpayers shouild use a reasonable methodiy response, the final regulationsyard to an inclusion under section 1248
(consistent with existing law and takindamend the definition of all earnings a”?nstead the shareholder-level inclusion is
proper account of the purposes of the oy ofits amount to exclude amounts attribgonsidered eligible to be treated as previ-
eign tax credit regime) to determine thgyaple to the holding period of non-U.Sqysly taxed earnings and profits (PTI)
carryover and separation of eamings angkrsons. This modification applies to thepon a subsequent distribution. In light
profits and related foreign taxes. extent the non-U.S. person was not disf this distinction between section 367(b)

Explanation of Provisions rectly or indirectly owned by U.S. persongyng section 1248, the final regulations re-

with a 1Q percent or greater interest whegyin the rule in §1.367(b)—-2(e) of the 1991
The IRS received numerous commenttie earnings and profits accumulated. ABroposed regulations.

on the 1991 proposed regulations. Thexample in the final regulations illustrates
following discussion summarizes thethis new rule. 3. Final Regulation §1.367(b)-2(j): Sec-
comments and changes to the 1991 pro- When applying the attribution princi- tions 985 through 989

clusion is not treated as a dividend at the



Section 1.367(b)-2(k) of the 1991 profecognition transaction) or the U.S. perunder section 367(b) should not be treate
posed regulations provided rules regardson has a diminished interest in the PTrhore harshly than an actual dividend anc
ing currency exchange inclusions or adafter the exchange (as can occur in th@at taxpayers can circumvent this rule by
justments that result from a section 367(l)ase of a section 355 distribution by a forhaving a lower-tier foreign corporation
exchange. The final regulations apply theign corporation). A different rule appliesdistribute a dividend before an asset trans
principles of the 1991 proposed regulawhen a U.S. person indirectly holdger. However, unlike a dividend distribu-
tions, but provide the following modifica- (through a foreign exchanging sharetion that qualifies for the same country
tions. holder) its interest in the foreign corporadividend exception, an inbound asset

The 1991 proposed regulations retion with regard to which the PTI inclu-transfer represents a current repatriatiol
quired an acquired corporation that particsion is measured. In that case, the indireof earnings into the United States. Ac-
ipates in a transaction described in sectidd.S. shareholder does not recognize secerdingly, the final regulations retain the
381(a) to change its functional currency ifion 986(c) gain or loss at the time of theule in the 1991 proposed regulations tha
the acquiring corporation has a differensection 367(b) exchange. In order to prehe same country dividend exception doe:
functional currency. The rule was in-serve such section 986(c) gain or loss farot apply to an exchanging shareholde!
tended to ensure that taxpayers use tlieture inclusion by the indirect U.S.thatis a CFC.
correct functional currency after a sectioshareholder, the foreign exchanging The 1991 proposed regulations gener
367(b) exchange. However, functionathareholder is treated as having receivedadly required the recognition of exchange
currency is determined separately fodistribution of the PTI. gain (or loss) to the extent that an ex-
each qualified business unit (QBU). In Other rules under sections 985 througbhanging shareholder’s capital account ir
addition, the functional currency of a989, such as the branch termination rules, foreign acquired corporation appreci-

QBU of either the acquired or acquiringmay also apply to the transaction. ated (or depreciated) as a result o
corporation may change as a result of a . . changes in currency exchange rates. Suc
section 367(b) exchange. AccordinglyC: 81-367(b)-3: Repatriation of Foreign gain (or loss) is reflected in the basis of
the final regulations provide that a QBUCOTPOrate Assets in Certain assets when translated at the spot rat

is deemed to have automatically changddonrecognition Transactions The preamble to the 1991 proposed regu
its functional currency when its functional  ggction 1.367(b)-3 provides rules witHations invited comments regarding the
currency, as determined after a SeCtionespect to inbound nonrecognition transcalculation of such exchange gain (or
367(b) exchange, is different than beforgions. loss), particularly in cases when a share
the exchange. Thus, the QBU is required holder acquired the foreign corporate
to make appropriate adjustments undek 81.367(b)-3(b): Exchanges of Stock stock by purchase rather than in connec
8§1.985-5. Section 1.367(b)—3(b) of the 1991 pro;ion with the corporation’s formation.
The 1991 proposed regulations PrOhosed regulations generally provided thayone of the comments suggested ¢
vided that, if an exchanging shareholdeg exchanging shareholder is either (i) method for determining and tracking
is required to include in income either thg percent U.S. shareholder of the foreigﬁhareholder capital accounts. Most com:
all earnings and profits amount or the S€Gicquired corporation or (ii) a foreign cor.ments focused on the potential complex:
tion 1248 amount, then immediately beboration with respect to which a U.S. peri_ty and compliance burdens created by the
fore the exchange and solely for purpos€g,, is either a section 1248 shareholder §l€- After considering the administrabil-
of computing exchange gain or loss unde{ 4omestic corporation that meets thiy issues associated with the exchange
section 986(c), the shareholder is treateg ownership requirements of sectiog@in (or loss) calculation, the final regula-
as receiving a distribution of PTI from the902' the shareholder must include in intions do not adopt the provision requiring
appropriate foreign corporation. The purggme as a deemed dividend the all eari?€ recognition of exchange gain (or loss
pose of this provision was to ensure th%gs and profits amount attributable to it&N & shareholder’s capital account. How:
exchange gain or loss under sectioBi.k in the foreign acquired corporation€Ve’ the final regulations reserve the
986(c) is subject to current inclusiontye final regulations generally retain thidssue for further consideration.
when the earnings of the foreign corporay e However, in order to provide greater Sections 7.367(b)-5(b) and
tion are no longer deferred or to the eXte%nsistency among its various ownershij'367(b)_7(c)(2)(”) of the 1977 regula-
a taxpayer does not retain its interest ifhresholds, the final regulations revis ions, and §1.367(b)-3(b)(2)(iii) of the

PTI. _ _  §1.367(b)-3(b)(ii) so that §1.367(b)—3(b)1991 pr(_)posed regulation_s provided ar
Section 1.367(b)-2(j)(2) of the final exchanging shareholder with an opportu-

a *applies to a foreign corporation with re-~’ ‘ |
regulations expands the rules regardmgpect to which there is, in general, a 1Bity to recognize the gain (but not the
the treatment of exchange gain or loss ercent U.S. shareholder. loss) that it realizes in the exchange (tax
PTI under section 986(c). An exchanging The 1991 proposed regulations proable exchange election), rather than in.
shareholder that is a U.S. person is r€j4ed that the same country dividend excluding the all earnings and profits
quired to recognize its section 986(c) gai'aeption in section 954(c)(3)(A)(i) doesdmount in income as a deemed dividend
or loss to the extent that deferral hag apply to an exchanging shareholdefhis taxable exchange election, however
ended with respect to a foreign corporgq 4t is a CEC. Commentators criticizedS inconsistent with the policies of section
tion’s earnings (as can occur in the case gf;q rule, stating that a deemed dividend®7(b) that apply to inbound transactions.

an inbound or foreign-to-foreign non- These policies, as previously discussed



are unrelated to an exchanging share@ccompany the application of the Subshareholders). The 1991 proposed regula
holder’s outside gain on its stock. chapter C provisions to transactions intions required these small shareholders tc
Moreover, when the all earnings and/olving foreign corporations. Sectionrecognize the gain on their stock in the
profits amount exceeds a shareholder867(b)(2) specifically provides that theforeign acquired corporation. This rule
gain on its stock, merely limiting thesection 367(b) regulations may includevas included because of administrative
shareholder’s inclusion to its outsidghe circumstances under which “gain shatoncerns, since small shareholders may
stock gain creates the potential for the dlse recognized currently or amounts innot have sufficient information to calcu-
plication and importation of losses. See¢luded in gross income currently as a diviate their all earnings and profits amounts.
TAM 9003005 (September 28, 1989) (inidend, or both . .. .” Thus, the statute aun addition, a foreign acquired corpora-
terpreting the 1977 regulations) (availablghorizes the IRS and Treasury to requirgon may not have adequate information
at IRS Freedom of Information Act Read-an inclusion of amounts, as distinct fromabout its small shareholders’ inclusions to
ing Room, 1111 Constitution Avenuegain. As previously discussed, the alproperly adjust its earnings and profits for
NW., Washington, DC 20224). The 199%arnings and profits amount appropriatelthe deemed dividends that would arise in
proposed regulations attempted to addreg3easures an exchanging shareholder’s ithese situations.
this aspect of the taxable exchange elecome inclusion in connection with an in- Commentators requested that the final
tion by requiring various attributes of thebound nonrecognition transaction. regulations provide small shareholders
foreign acquired corporation (such as After balancing the above considerathe option of including in income the all
basis in its assets) to be reduced (attribut®ns against the benefits of the taxablearnings and profits amount, rather than
reduction regime) to the extent the alexchange election, the final regulationsecognizing the gain on their stock. In re-
earnings and profits amount exceeds alo not adopt the taxable exchange elesponse, the final regulations include such
exchanging shareholder’s stock gain.  tion. However, in order to provide tax-an election, provided that a small share-
However, the taxable exchange elegdayers an opportunity to comment on thikolder has sufficient information to sub-
tion in the 1991 proposed regulations haghange to the 1977 regulations and th&tantiate its all earnings and profits
other shortcomings. The election adde#991 proposed regulations, the IRS anamount and provided that the small share-
substantial complexity to the regulationdreasury are concurrently issuing tempadlolder furnishes proper certification to the
by requiring timely coordination betweenrary and proposed regulations that prdforeign acquired corporation (or its suc-
electing shareholders and the acquiringide the taxable exchange election iressor in interest) so that the corporation
corporation to carry out the required atmodified form. This election permits ancan properly reduce its earnings and prof-
tribute reductions. In addition, the atexchanging shareholder to elect to treatits. Electing small shareholders must also
tribute reduction regime can be unfair irfransaction as a taxable exchange, babmply with the section 367(b) notice re-
situations involving more than one ex-modifies the attribute reduction regime byjuirement. A less extensive section
changing U.S. shareholder. For examplémiting its application to a section 332367(b) notice procedure is available if the
consider an inbound C, D, or F reorganiliquidation or to an inbound asset reorgaforeign acquired corporation has never
zation involving two U.S. shareholders ohization in which the foreign acquiredhad earnings and profits that would result
the foreign acquired corporation, one thagorporation is wholly owned (directly orin any shareholder having an all earnings
makes the taxable exchange election (b#directly) by one U.S. person. This lim-and profits amount.
cause its gain on the stock is less than it¢d application of the attribute reduction Commentators also requested an elec
all earnings and profits amount) and on&egime eliminates the potentially unfairtion that would permit a domestic acquir-
that does not. In connection with thgesults that can arise when attributes aigg corporation to include in income the
electing shareholder’s taxable exchanggduced in a transaction involving multi-all earnings and profits amounts on behalf
election, the 1991 proposed regulationgle exchanging shareholders. This alsef the foreign acquired corporation’s
required a proportionate reduction in cerreduces (although does not eliminate) theémall shareholders. The final regulations
tain tax attributes of the foreign acquiredpotential for the duplication and importa-do not adopt this suggestion because of its
corporation. This reduction effectivelytion of losses that can arise in the absenegbstantial administrative difficulties.
allowed the electing shareholder to transf attribute reduction. The temporary regFor example, it is unlikely that a publicly
fer to the acquiring corporation the burulation is effective for one year from thetraded foreign corporation (or its domes-
den created by its decision not to includeffective date of the final regulations.  tic acquirer) could ascertain each small
in income its full all earnings gnd profits2 §1.367(b)-3(c): Exchanges of Stoci§hhareholder’s corre_ct hoIdir_19 period in
amount and, thereby, to effectively shift & Other U.S. Persons e stock of the foreign acquired corpora-
portion of this burden to the non-electing y tion, which would be necessary to prop-
shareholder (that has already paid U.S. Section 1.367(b)-3(c) of the 1991 proerly determine such a cumulative all earn-
tax on its full share of the foreign corporaposed regulations provided a special rulé@gs and profits amount inclusion.
tion’s earnings and profits). for U.S. persons that are not subject to the The final regulations also include a
Finally, a taxable exchange election i€1.367(b)-3(b) requirement to include imew de minimis exception, which applies
not required by the statute. Sectioincome the all earnings and profit¢o small shareholders whose stock in the
367(b) directs the Secretary to prescribamount (generally, shareholders owninfpreign acquired corporation has a fair
regulations that provide the necessary dess than 10 percent of the foreign aomarket value below $50,000 on the date
appropriate tax consequences that shoulgiired corporation, hereinafter smalbf the exchange. These shareholders ar



not required to include gain or a deemed Section 1.367(b)-4(b) of the 1991 profegulations, as well as an expanded re
dividend under the section 367(b) regulaposed regulations provided an exceptiogtatement of the example provided in the

tions. to its general rule if an exchanging sharet998 regulations, illustrate the application
3. 8§1.367(b)-3(d): Carryover of Certainholder receives stock of a domestic corpaf these rules.
Attributes ration. This provision, which the 1991  Commentators also requested that th

Section 1.367(b)-3(d) of the 1991 propProposed regulations included in responsKs and Treasury clarify the carryover of
posed regulations clarified that a domestit9 a criticism of the 1977 regulations, wagarnings and profits and tax accounts ir
acquiring corporation may succeed to forintended to provide relief in cases when gansactions where an exchanging share
eign taxes paid or accrued by a foreign aglomestic acquiring corporation issues itfolder is not required to include a sectior
quired corporation that are eligible forown stock in exchange for CFC stock and248 amount, as well as the application o
credit under section 906. A domestic acsucceeds to the section 1248 amount allgection 902 to distributions by a foreign
quiring corporation may not succeed t&able to the transferor U.S. shareholdegcquiring corporation after such a sectior
any other foreign taxes paid or accrued because 8§1.367(b)—4(a) of the 1991 prae7(b) exchange. The IRS and Treasur
a foreign acquired corporation becauseosed regulations already limited the apyill address these issues in forthcoming
the earnings that carry over to a domestilication of §1.367(b)—4 to an acquisitionproposed regulations.
acquiring corporation (other than earning8y @ foreign corporation, such relief was
related to the taxes eligible for creditinnecessary. E. §1.367(b)-5: Distributions of Stock
under section 906) are not subject to dou- Moreover, the provision inadvertentlyDescribed in Section 355
ble taxation at the corporate level. Thiglid not require an inclusion of a section o
rule is consistent with the general policyl248 amount that may not be preservel 81.367(b)-5(b): Distribution by a Do-
of section 367(b) to permit the carryoveimmediately after the exchange. Thignestic Corporation
of corporate tax attributes only when apeould occur, for example, if a foreign ac- Section 1.367(b)-5(b) of the 1991 pro-
propriate. The final regulations retain thejuiring corporation uses the stock of itgosed regulations generally provided tha
rules of §1.367(b)-3(d), and add an exanglomestic parent corporation to acquire the domestic corporation must recognize
ple that illustrates their application. stock or assets of a foreign target corporgain on a section 355 distribution of for-

tion from a section 1248 shareholder. Aceign stock to individuals. The final regu-
D. 81.367(b)-4: Acquisition of Foreign cordingly, the final regulations do notlations retain this general rule, consisten
Corporate Stock or Assets by a Foreign adopt the 1991 proposed regulations’ prowith the recently promulgated final regu-
Corporation in Certain Nonrecognition  vision regarding receipt of stock of a dolations under section 367(e) (governing e
Transactions mestic corporation in a transaction desection 355 distribution by a domestic

. ibed in 81.367(b)—4. corporation of foreign stock to foreign
Section 1.367(b)-4 of the 1991 pro-SCrI edin3 () per§ons). 9 g

posed regulations addressed foreign-t@. 81.367(b)-4(d): Special Rule for Ap- c at ted that the fi
foreign nonrecognition transactions. Irplying Section 1248 to Subsequent Ex- ommentators requeste at the fina
regulations clarify the proper method for

eneral, if the exchange in such a transachanges . L : )
g g g determining whether a distributee is an in-

g??h;efs;lé?gl: sccslﬁﬁtégncifsgrast?;ﬁggilgger The 1998 regulations reviS(_ad the ruIedividuaI. The same iSSL_le arises upde
its section 1248 shareholder statuso,f the 1991_pro_posed regylatlons regardsection 367(e), and the final regulaﬂons
§1.367(b)-4(b) required the exchangin g t.he application of section 367(b) ancdopt t_he approach of t_he ;ectlon_367(e
shareholder to currently include its secoection 1248 to exchanges th_at follow aegulations. Thu_s, .a.d|str|butee is pre-
tion 1248 amount in income as a deem .367(b)—4 exchange_ in which an exsumed to be an |.nd|y|du.al except to.the
dividend. The 1991 proposed regulationg anging sha_reholder is not rt_aql_ured textgr)t that the dllstr_lbutmg. corpora_‘uorj
generally did not require an income inclulnCIUde a section 1248 amount in mcome:grtlfles that the d|str|butqe is not an |qd|—
sion in circumstances when a sectiofF€cause of Fhe limited scope of the 1998|.duall. However,. a publicly traded dis-
1248 shareholder retains its status. In tH _gula_ltlons, its ru_Ie only addressed thg apributing co_rporgnon may use a reason-
case of a lower-tier transaction (where th ication of section 367(b) and seqt|orable anaIyS|s.W|th respect to distributees
exchanging shareholder is a foreign co£248 following a stock transfer by ad|.recthat are not five percent shareholders o
poration), the section 1248 amount wa .S. shareholder: The final regulationgublicly tradgd ;tock to demonstrate_ th.e
not included as foreign personal holdin ncqrporate the prmuples_of the ;99_8 regnpmber of distributees that are not indi-
company income (FPHCI) under sectio lations and expand thglr appllcqtlon tuwduals: A.reasonable analysis mcIude_sz
954(c). This provision permitted deferralthe class of tran;actlons subject tdgtermmaﬂon of the af:tufs\l_number of dis-
of the section 1248 amount by preservin 1.367(b)—4, mcludmg asset transfers larmjlbutees tha_t are not |nd|y|duals or a rea:
such earnings and profits as earnings ansactions in which the exchangingonable statistical analysis of shareholde

shareholder is a foreign corporation. Theecords and other relevant information.

he forei i hat is th S
the oreign corporation t at-ls the ex final regulations also address the interacSection 1.367(b)-2(k) (81.367(b)-2(l) of
changing shareholder. The final regula: . ; .
: ; tion of these rules with section 964(e), byhe 1991 proposed regulations) has als
tions retain these general rules. s .

providing the extent to which they applybeen amended to adopt the look-througl
1. 81.367(b)-4(b): Recognition of In-to subsequent section 964(e) sales and grovisions provided in 81.367(e)-1(b)(2)

come changes. Two new examples in the findbr purposes of determining the identity



of distributees when the domestic distribunder 81.367(b)-5(c)(2). However, basigvalidate the section 355 transaction.
uting corporation stock is held by a parteannot be increased above the fair mark&ommentators thus argued in favor of not

nership, trust or estate. value of the stock and also cannot be iradopting the taxable distribution election
2. 8§1.367(b)-5(c): Pro Rata Distributiortreased to the extent the increase dimiim the final regulations.
by a CFC ishes the postdistribution section 1248 The taxable distribution election is also

Section 1.367(b)-5(c) of the 1991 prc)_am(_)unt V\_/ith_ res_pect to such stoc_k. Thisot required by the statute. Section
ga5|s redistribution rule also applies witt867(b) directs the Secretary to prescribe
CEC distributes stock of a controlled Cor_regard to deemed dividend inclusionsegulations that provide the necessary or
poration on a pro rata basis in a sectioHnder 81.367(b)-5(c)(2). An example irappropriate tax consequences that shoulc
355 transaction, a distributee must redudbe final regulations illustrates the appliaccompany the application of the Sub-

its post-distribution basis in either the dispation of these new rules. chapter C provisions to transactions in-

tributing or controlled corporation stock3. §1.367(b)-5(d): Non-Pro Rata Distriv/0lving foreign corporations. Section

to the extent its section 1248 amount aPution by Controlled Foreign Corporation367(0)(2) specifically_provf‘des that the
tributable to such corporation is reduced Section 1.367(b)-5(d) of the 1991 proScction 367(b) regulations “shall include
as a result of the distribution. To the exposed regulations provided that, if a cedbut shall not be limited to) regulations

tent the reduction of the section 1248jistributes controlled corporation stocki2"d ‘f‘t’.'th the S]‘f"e or eXCha”gf of Sbtoc"
amount exceeds the stock basis, the dign a non-pro rata basis, each distributed Scou Hes [N @ Ioreigh corporation by a
QE.S. person. . ..” Accordingly, the sec-

posed regulations provided that, when

tributee must include the difference in inmust include in income the amount of:

come as a deemed dividend. The finalny reduction in its section 1248 amoury©" 367(P) regulations may address the

regulations retain this general rule, subwith regard to either the distributing or.X CO"S€duences of a non-pro rata distri-
bution to both participating and non-par-

ject to the following refinements. controlled corporation. For this purpose;. .. .
. . : ficipating shareholders. In both cases, the
The final regulations add newthe 1991 proposed regulations treated Iminution in a shareholder’s potential
§1.367(0)-5(c)(3), which provides thashareholder of the distributing COTPOTaL ttion 1248 amount following a section
the basis adjustment provided irtion that does not exchange stock in th 55 transaction appropriately measures
§1.367(b)—2(€)(3)(ii) shall not apply if adistributing corporation for stock in thethe shareholder’s inclusion with regard to
deemed dividend is included in incomesontrolled corporation (non-participating section 355 transaction involving a dis-
pursuant to §1.367(b)-5(c). Undeshareholder) as a distributee. The 19 tributing corporation that is a controlled
§1.367(b)-2(e)(3)(ii), a shareholder’sproposed regulations provided that a no oreign corporation. Differing results de-
basis is increased by the amount of participating shareholder may make arr]Jending on Wheth.er a shareholder is a
deemed dividend inclusion. In the conelection (taxable distribution election), articipating shareholder or & non-partici-
text of a §1.367(b)-5(c) inclusion, theunder which the distributing and Con_patin pshargeholder can also be vieri/ved a
§1.367(b)-2(e)(3)(ii) basis increasdrolled corporations are not treated as COthifigial iven that the distinction is )
would undermine the purpose of the seorations for purposes of gain (but no ften mérgely a function of alternative
tion 367(b) regulations, because the basigss) recognition by all persons affecte lanning stratedies
increase would correspondingly decreadsy the taxable status of the transaction. in i Et of allgof ihe above considera-
the shareholder’s built-in gain, thereby reThe preamble to the 1991 proposed regu- o Qt]he final requlations do not adont
ducing the section 1248 amount that is inations invited comments as to whethe{he tz;\xable distribﬁtion clection. As a rg-

tended to be preserved after the transaihe benefits of the taxable distribution ult, all shareholders of a CFC that dis-

tion. election to non-participating shareholder ibutes stock on a NoN-pro rata basis mus
Furthermore, some taxpayers Comare Outweighed by the pOtential adverséclude in income the amount of any re-
mented that the §1.367(b)-5(c)(2) basigffects on the other shareholders. duction in their section 1248 amount with
reduction can lead to the creation of phan- In response, commentators uniforml)fespect to either the distributing or con-
tom gain; that is, it can leave a shareeriticized the taxable distribution election 4¢|jeq corporation.
holder with a cumulative amount of post-They argued that the election was in- .
distribution built-in gain in the stock of equitable because it enabled a non-partick: Final Regulation 81.367(b)-5(f):
the distributing and controlled corporapating shareholder (who may be a smaff*clusion of Deemed Dividend from
tions that exceeds its predistribution builtshareholder) to unilaterally and retroact PHCI
in gain. As a result, commentators retively invalidate the section 355 transac- Commentators noted that the 1991 pro-
guested that a reduction in the basis in ori®n for all parties involved. Commenta-posed regulations did not automatically
of the corporations give rise to a corretors also pointed out that the taxablexclude a 81.367(b)-5(c) or (d) deemed
sponding increase in the basis of the stoakistribution election could distort the eco-dividend inclusion by an exchanging for-
of the other corporation. In responsenomic incentives in cross-border restruceign corporate shareholder from FPHCI.
81.367(b)-5(c)(4) of the final regulationsturings by requiring participating share-Accordingly, the deemed dividend gener-
provides a basis redistribution rule, undenolders to consider identifying andally would be subpart F income and cur-
which the basis of the stock of the distribmaking contractual arrangements (whichently includible in income by a U.S.
uting or controlled corporation (as appliccould include monetary arrangements3hareholder of the exchanging foreign
able) is increased by the amount of the revith each non-participating shareholdecorporation. As in the case of a lower-tier
quired decrease in basis in the other stodk order to prevent them from electing tdoreign-to-foreign transaction described



in 81.367(b)-4, the potential applicatiorRemoved Provisions Section 1.367(b)-2 also issued unde!

of section 1248 can be preserved by ex- ] o ~ 26 U.S.C. 367(a) and (b).
cluding the deemed dividend from These regulations finalize substantially . .
FPHCI. Thus, the final regulations adopg!l ©f the 1991 proposed regulations. In Section 1.367(b)-3 also issued unde

the suggestion and provide that &onnection with the finalization of these?6 U.S.C. 367(a) and (b). ***

§1.367(b)-5(c) or (d) deemed dividend®gulations, the 1977 regulations (other gection 1.367(b)-5 also issued unde

inclusion by a foreign corporation is notthan_§_7-367(b)t_12) gln_d ttT]e ngggn 361(@6 U.S.C. 367(a) and (b).

i i i provisions contained in the regula- ) _

included in FPHCI under.secuon 954(c). fions are removed. Section 7.367(b)-12 Section 1.367(b)—6 also issued unde

5. 1991 Proposed Regulation 81.367(0)-5(fl; retained to address distributions witt¢6 U-S-C. 367(a) and (b). * * *

Adjustments to Eamings and Profits respect to (or a disposition of) stock that par. 2. Section 1.367(a)-3 is amende:
Section 1.367(b)-5(f) of the 1991 prowas subject to certain provisions of thgs follows:

posed regulations provided rules regardt977 regulations in effect prior to Febru-

ing the allocation of earnings and profitsary 23, 2000. 1. Paragraph (d)(Fxample 1lpara-

of a foreign transferor corporation in con- graph (ii), the third sentence, the refer-
nection with a section 355 distribution.SPecial Analyses ence “§7.367(b)-7(c)(1)()) of this chap-
After further consideration, the IRS and ter” is removed and “81.367(b)—4(b)" is

It has been determined that this Treasgged in its place.

Treasury ~ have = not Ir]CIUdesury decision is not a significant regula-
81.367(b)—5(f) of the 1991 proposed "®Yory action as defined in Executive Order 2- Paragraph (d)(3Example 11A

ula'[lonS N the f|na.| regulatlons. Forth-12866 Thel’efore, a regulatory assesg_aragraph (”)' the Second’ third and

coming proposed regulations will more ) .
g prop g ment is not required. It also has been gdourth sentences are removed and a set

fully con_3|d¢r the qllocatlon 9f €amiNgs e rmined that section 553(b) of the Adlence is added in their place.
and profits in section 355 distributions

where either (or both) the distributing oministrative Procedure Act (5 U.S.C. 3. paragraph (e)(2), in the third, fourth,

controlled corporation is a foreign corpo-cfhapter 5) does not apply to these reguland fifth sentences, the parenthetical “(a:
ration. tions, and because the notice of propose effect before February 23, 2000, see 2t
rulemaking preceding the regulations wagFR part 1 revised as of April 1, 1999)” is
- issued prior to March 29, 1996, the Reguadded immediately after “§7.367(b)-7 of

F. 81.367(b)-6: Effective Date - y .

The final regulations apply to sectiondoes not apply. i i
g pply Pursuant to section 7805(f) of the 4. Paragraph (g)(2)(iv), the parentheti-

367(b) exchanges that occur on or afteéode the notice of proposed rulemakin al “(as in effect before February 23,
February 23, 2000. The preamble_ to therece,ding these regulations was submi 2000, see 26 CFR part 1 revised as o
1991 proposed regulat|on_s solicite ed to the Chief Counsel for Advocacy oprriI 1, 1999)" is added immediately

comments on whether the final regulaz, . o Business Administration forditer “7-367(b)-2(b) of this chapter.”

tions should provide an election to apply . .
the regulations retroactively to ex-comment on the impact of the proposed The revisions read as follows:

regulations on small business.
changes that occur on or after August g §1.367(a)-3 Treatment of transfers of

26, 1991 (the date the 1991 proposegrafting Information stock or securities to foreign corpora-
regulations were published in thed- tions.

eral Registel). Given the length of time  The principal author of these regula—* xxx
that has elapsed since the issuance of ttiens is Mark Harris of the Office of Asso-

1991 proposed regulations, the IRS andiate Chief Counsel (International). (d)***
Treasury do not believe that such ahlowever, other personnel from the IRS . x
election would be appropriate. This deand Treasury Department participated in ®)
termination is consistent with the 1998heir development. Example 11A* * *
revision to §1.367(b)-2(d) of the 1991 oKk ok ok
proposed regulations, which deleted the _

proposed special retroactive effectivé‘doption of Amendments to the
date for the definition of the all earningsRegulations

and profits amount. A taxpayer may, . .
however, elect to apply the final regula- Accordingly, 26 CFR par.ts 1, 7, andagreement is $50.
02 are amended as follows:

tions to section 367(b) exchanges tha Par. 3. Section 1.367(b)-0 is added tc
occur (or occurred) before February 23pART 1—INCOME TAXES read as follows:

2000, if the due date for the taxpayer’s

timely filed Federal tax return (includ- Paragraph 1. The authority citation fo§1.367(b)-0 Table of contents.

ing extensions) for the taxable year ipart 1 is amended by revising the entry for

which the section 367(b) exchange 0c81.367(b)-2 and by adding entries in nu- This section lists the paragraphs con:
curs (or occurred) is after February 23merical order to read in part as follows: tained in 8§81.367(b)-0 through
2000. Authority: 26 U.S.C. 7805 * * * 1.367(b)-6.

(i) Result * * * Assuming
§1.367(b)—4(b) does not apply, there is nc
income inclusion under section 367(b),
and the amount of the gain recognition



81.367(b)-1 Other transfers. (3) Other applicable rules. () Rule.

(a) Scope. (4) Closing of taxable year. (il) Examples.
(b) General rules. (9) Stapled stock under section 269B.  (2) Receipt by exchanging shareholder of
(1) Rules. (h) Section 953(d) domestication elecpreferred or other stock in certain in-
(2) Example. tions. stances.
(c) Notice required. (1) Effect of election. () Rule.
(1) In general. (2) Post-election exchanges. (i) Examples.
(2) Persons subject to section 367(b) ndf) Section 1504(d) elections. (3) Certain recapitalizations.
tice. () Sections 985 through 989. (c) Exclusion of deemed dividend from
(3) Time and manner for filing notice. (1) Change in functional currency of &oreign personal holding company in-
(i) United States persons described igualified business unit. come.
§1.367(b)-1(c)(2). (i) Rule. (1) Rule.
(if) Foreign corporations described in(ii) Example. (2) Example.
§1.367(b)-1(c)(2). (2) Previously taxed earnings and profits(d) Rules for subsequent exchanges.
(4) Information required. (i) Exchanging shareholder that is q1) |n general.
(5) Abbreviated notice provision. United States person. (2) Subsequent dispositions by a foreign
(6) Supplemental published guidance. (i) Exchanging shareholder that is a foracquiring corporation.

N ._eign corporation.
r§ul|.e:;67(b)—2 Definitions and special 3y o s (3) Examples. -

(k) Partnerships, trusts and estates. §1.367(b)-5 Distributions of stock de-

(a) Controlled foreign corporation. scribed in section 355.

81.367(b)-3 Repatriation of foreign cor-
porate assets in certain nonrecognitior{a) In general.
transactions. (1) Scope.

(b) Section 1248 shareholder.
(c) Section 1248 amount.

(;) Rule. I (2) Treatment of distributees as exchang-
(d) Eﬁ(amp es. dorof (E‘) ScoEe.  stock 4 directly by J19 Shareholders.

(d) All earnings and profits amount. (b) Exchange of stock owned directly by : b) Distribution by a domestic corpora-
(1) General rule. United States shareholder or by certai on

(2) Rules for determining earnings andoreign corporate shareholders. (1) General rule.

profits. (1) Scope.

(2) Section 367(e) transactions.

(3) Determining whether distributees are
individuals.

(4) Applicable cross-references.

(c) Pro rata distribution by a controlled

(i) Domestic rules generally applicable. (2) United States shareholder.

(i) Certain adjustments to earnings ang3) Income inclusion.

profits. (i) Inclusion of all earnings and profits
(ii)Effect of section 332 liquidating dis- amount.

tribution. (i) Examples. forei :

(3) Amount attributable to a block of(iii) Recognition of exchange gain or losgor€'9n corporation.

stock. with respect to capital [reserved]. (1) chpe. o )
(i) Application of section 1248 principles. (4) [Reserved)]. (2) Adjustment to basis in stock and in-
(A) In general. (c) Exchange of stock owned by a Unite§OMe inclusion.. )
(1) Rule. States person that is not a United Statés) Interaction with §1.367(b)-2(e)(3)(ii)-
(2) Example. shareholder. (4) Basis redlstrlbut!on._ _

(B) Foreign shareholders. (1) Scope. (d) Non-pro rata distribution by a con-
(i) Limitation on amounts attributable to(2) Requirement to recognize gain. trolled foreign corporation.

holding periods determined under sectio(8) Election to include all earnings andl) Scope.

1223. profits amount. (2) Treatment of certain shareholders as
(A) Rule. (4) De minimis exception. distributees.

(B) Example. (5) Examples. (3) Inclusion of excess section 1248
(iii)Exclusion of lower-tier earnings. (d) Carryover of certain foreign taxes. ~amount by exchanging shareholder.

(e) Treatment of deemed dividends. (1) Rule. (4) Interaction with §1.367(b)-2(e)(3)(ii).
(1) In general. (2) Example. (i) Limited application.

(2) Consequences of dividend character (i) Interaction with predistribution

51.367(b)—4 Acquisition of foreign cor-5 1 ount.
porate stock or assets by a foreign corpo(e) Definitions
ration in certain nonrecognition transac-

zation.
(3) Ordering rules.

(4) Examples. (1) Predistribution amount.

() Deemed asset transfer and closing &ons. (2) Postdistribution amount.

taxable year in certain section(a) Scope. (f) Exclusion of deemed dividend from
368(a)(1)(F) reorganizations. (b) Income inclusion. foreign personal holding company in-
(1) Scope. (1) Exchange that results in loss of statusome.

(2) Deemed asset transfer. as section 1248 shareholder. (g) Examples.



§ 1.367(b)—6 Effective dates and coorditernal Revenue Code or the regulationsuccessor in interest) on or before the dat
nation rules. thereunder. the section 367(b) notice is filed, so that
(a) Effective date (2) Example The following example appropriate corresponding adjustments
1] | ' illustrates the rules of this paragraph (b):can be made in accordance with the rule
Ezg Enxggnteltr)?] ‘ Example—(i) Facts DC, a domestic_corpora- of 81.367(b)-2(e).
p . o ) _tlon, owns 90 percent of P, a partnership. The re-_ (i) Foreign corporations described in
(b) Certain recapitalizations described imaining 10 percent of P is owned by a person unr 1.367(b)-1(c)(2) Each United Stat
§1.367(b)—4(b)(3). lated to DC. P owns all of the outstanding stock o% ) ( _)_ (C)( ) . ac nite a e?
C, a controlled foreign corporation. FC liquidated?€rson listed in this paragraph (c)(3)(ii)
(c) Use of reasonable method to compl?
with rior bublished quidance nto P. must file a section 367(b) notice with re-
(1) PrrJior el>3<chan esg ’ (i) Result FC’s liquidation is not a transaction gard to a foreign corporation described in
ges. described in section 332. Nothing in the sectioparagraph (c)(2) of this section. Such no.
(2) Future exchanges g paragrap
(d) Effect of remm?al (;f attribution rules 367(b) regulations, including §1.367(b)-2(k), pertice must be attached to a timely filed
Par. 4. Sections 1.367(b)-1 ahg\its FC's liquidation to qualify as a liquidation de-Federal tax return (including extensions)
1367 (.b)—.2 are revised tol read as folloWss_cribed in section 332. for the United States person’s taxable yea
§'1 367(b)—1 Other transfers " (c) Notice Required-(1) In general in which income is realized in the section
(.a) Scope The re ulatio.ns romul- A notice under this paragraph (c) (sectioB67(b) exchange and, if the United State:
P 9 P 367(b) notice) must be filed with regardoerson is required to file a Form 5471 (In-

gated under s_ectlon 367(b) (the sectlopo any person described in paragrapformation Return of U.S. Persons With
367(b) regulations) set forth rules regard- . ; . . .
. . . ; ¢)(2) of this section. A section 367(b)Respect To Certain Foreign Corpora-
ing the proper inclusions and adjustment

notice must be filed in the time and mantions), the section 367(b) notice must be
that must be made as a result of an ex- . . : .
: : . ner described in paragraph (c)(3) of thiattached to the Form 5471. The following
change described in section 367(b) (& SCSection and must include the informatiopersons are listed in this paragrapt
tion 367(b) exchange). A section 367(b P paragrap

. . escribed in paragraph (c)(4) of this sed<)(3)(ii))—
exchange is any exchange described {ion. (A) United States shareholders (as de

section 332, 351, 354, 355, 356 or 361, . . . . )

with respect to which the status of a for- (_2) Persons subj_ect to section 367(bjined in §_1.367(b)—3(b)(2_)) of foreign

eign corporation as a corporation is reler_1ot_|ce _The_ following persons are de-corpo_ratlon_s des_crlbed in paragraph
scribed in this paragraph (c)(2)— (c)(2)(i) of this section; and

yant for determining the_ extent to which (i) A shareholder described in (B) Section 1248 shareholders of for-
income shall be recognized or for deterz . : o . ) .
mining the effect of the transaction on§1'367(b)._3(b)(1) that r_eallzes income ireign c_(_)_rpora_tlons d_escnbe_d in paragrap!

a transaction described in 81.367(b)-3(ajr)(2)(iii) or (iv) of this section.

sjrrirt]ilggsbzg?sp(;?]:sséetﬁsIirogtafrcre?e:vzen-t (ii) A shareholder that makes the elec- (4) Information required Except as
: ' tion described in §1.367(b)-3(c)(3); provided in paragraph (c)(5) of this sec-

ixdia;;[trlt;l;tr?tséné\leotvz\illtgiziinodr:ng(st;](eb)pree-_ (iii) A shareholder described intion, a section 367(b) notice shall include

9 ! 1.367(b)-4(b)(1)(i)(A)Y) or (2) that re- the following information—

change does not include a transfer to the. : ; . . o .

extent the foreign corporation fails to b alizes income in a transaction described in (|)_ A statement that the exchange is ¢
1.367(b)-4(a); and section 367(b) exchange;

treated as a corporation by reason of sec-. : . - D
. . (iv) A shareholder that realizes income (ii) A complete description of the ex-
tion 367(a)(1). See §1'367(a)_3(b)(2)(|qn( )a transaction described inchgir)lge' P P

for an illustration of the interaction of sec-, - .
tion 367(a) and (b). 81.367(b)-5(c) or 1.367(b)-5(d) and that (iii) A description of any stock, securi-

(b) General rules—(1) Rules The is either— _ ties or ot_her consideration transferred ol
following general rules apply under the _(A_) A_sectlon 1248 shareholde_r of therec_elved in the exchange; _
section 367(b) regulations— distributing or controlled _corpo_ratlon; or (iv) A sta_tement that descr_lbes any
() A foreign corporation in a section (B) A foreign corporation with one or amount required, under the section 367(b
. : more shareholders that are described negulations, to be taken into account as in
367(b) exchange is considered to be a cor- . . . . :
poration and, as a result, all of the relate%aragraph (©)(2)(iv)(A) of th_|§ sect|o_n. come or loss or as an adjustment to bz;su
provisions (e.g., section 381) shall apply, 3) Tlme and manner for filing no_tlee _earnings and profits, or other tax attrib-
except 10 thé é;<tent provided in the seé-') United States persons described imtes as a r_esult of '_[he exch_ange;
tion 367(b) regulations: and 1.367(b)_—1(c)(_2) A United States per- (v)_ Any |nformat_|on that_ls or would b_e
(i) Nothing in the séction 367(b) regu_son _descnbed_ln paragr_aph (©)(2) of t_h|seqU|red to be furnished with a Federa_l in-
lations shall permit— section must fl!e a se_ct|on 367(b) noticeome tax r_eturn pursuant to regulations
(A) The nonrecognition of income tha,[attach_ed to a timely f|I_ed Federal tax reunder section 332, 351, 354, 355, 35_)6
would otherwise be required to be reco turn (including ext_ensm_ns)_for the _per-361 or 368 (Whe_ther or not a Fed_eral in-
nized under another provision of the Ir?_sqn’s tf":lxable year in which income is reeome_tax retu_rn is required to be_flled), if
ternal Revenue Code or the regulationallzed in the section 367(b) exchange. Ieuch_ information has not_ _otherwse b_eer
thereunder- or the case of a _share_holder that makes tpeovided b_y the person filing the section
(B) The r,ecognition of a loss or Oleduc_electlon described in 81.367(b)-3(c)(3)367(b) notice;
: . notification of such election must be sent (vi) Any information required to be
tion that would otherwise not be recog-

nized under another provision of the InEO the foreign acquired corporation (or itfurnished with respect to the exchange



under sections 6038, 6038A, 6038Bgign corporation. eign corporations (CFCs). See section 1248(a). Be-
6038C or 6046, or the regulations under (c) Section 1248 amount(1) Rule fcause FClis rf“zjt iO”S'_d?red ﬁ L:;utegcszta_tes FéeFr(S:O'
those sections, if such information has ndthe termsection 1248 amounwith re- 1 PUPOSEs of cerermining whetner =2 15 a &,
. . . . . . FC1's section 1248 amount with respect to its FC2
ptherW|se b_een provided t_)y the person filspect to stock in a fore|gn_ corporationyoek is computed by reference to FC2's earnings
ing the section 367(b) notice; and means the net positive earnings and profind profits that accumulated on or after January 1,
(vii) If applicable, a statement that theits (if any) that would have been attribut2001, the date FC2 became an actual CFC.
shareholder is making the election deable to such stock and includible in in- Example Ilg"g'zh':adft':%_li a Iori'grf‘ chrzpor?‘
scribed in §1.367(b)=3(c)(3). This statecome as a dividend under section 124¢" °Wns all of the outstanding stock of FC2, a for-
N . . ign corporation. DC is a domestic corporation that
ment must include— _ _ and the regulations thereunder if the stoq% unrelated to FC1, FC2, and their direct and indi-
(A) A copy of the information the were sold by the shareholder. In the casect owners. On January 1, 2001, DC purchases al
shareholder received from the foreign asf a transaction in which the shareholdeqf the outstanding stock of FC1.
quired corporation (or its successor in inis a foreign corporation (foreign share- (")1;‘;3““ U”‘tje'_::]“s paragtr?pht(c)F,CEiC? Sicj
terest) establishing and substantiating tHeolder), the following additional rules>" amount with respect fo 1ts =1 stock 1S
, . . computed by reference to FC1's and FC2's earnings
Shareho'qer s all earnings and profltsha_ll apply— _ and profits that accumulated on or after January 1,
amount with respect to the shareholder’s (i) The foreign shareholder shall bexooi, the first day DC held the stock of FC1. See
stock in the foreign acquired corporationgdeemed to be a United States person fegction 1248(a). FC1's section 1248 amount with
and purposes of this paragraph (c), except th&gspect to |t_s FC2 stock is computed by reference to
(B) A representation that the sharethe foreign shareholder shall not be congf?:rsJZiLn;?)?slaggoplromz tf?rastt i;i/u?gll"’ftsegeirt'ioor:
holder h_as notif_ied the foreigr_1 a_cquiredsidered a United_ States person for PUfag shareholder (DC) indirectly held the stock of
corporation (or its successor in interestposes of determining whether the stockc2.
that the shareholder is making the electioowned by the foreign shareholder is stock Example 4(i) Facts DC, a domestic corpora-
described in §1.367(b)-3(c)(3). of a controlled foreign corporation, and tF"():ni d'rch“gZOW”Sta”” 0(; ;he F’UtSta“d'”gt_ StOCkS(f:
(5) Abbreviated notice provisionIin (i) The foreign shareholder’s holding, = 2" » COMLTOTEC freign corporations.

. . . . . . has always owned all of the stock of FC1 and FC2.
the case of a foreign acqu_lred corporathperlod in the stock of_ the foreign corporapy, january 1, 2001, DC contributes all of the stock
that has never had earnings and profit®on shall be determined by reference tef FC2 to FC1 in a nonrecognition exchange that
that would result in any shareholder havthe period that the foreign shareholder’does not require an income inclusion under the sec-
ing an all earnings and profits amount, aection 1248 shareholders held (direct|{{on 367(a) or 367(b) regulations. See §81.367(a)-8

; . . L . . . _and 1.367(b)-4.
shareholder making the election describear indirectly) an interest in the foreign (i) Result Under this paragraph (c), DC's sec-

in §1.367(b)-3(c)(3) may satisfy the incorporation. This paragraph (c)(1)(il) @Ption 1248 amount with respect to its FC1 stock is
formation requirements of paragraplplies in addition to the section 1248 regucomputed by reference to all of FC1's and FC2's

(c)(4) of this section by filing a sectionlations’ incorporation of section 1223earnings and profits. See section 1248(c)(2). Be-

367(b) notice that includes— holding periods, as modified byﬁa:*dsed'_:(:lt’ls Sec_ti‘é’,‘ 12t|48 SI’I‘arfetT]‘J'd‘ir (Ecz Elcwzays
(_i) A stateme_nt from the foreign_a(_:-§1.367(b)—4(d) (as applicaple). Ff:l,s( slreec(;ignoerIZSHae;r:lo):J)n?w(i)th r:sZ:cCt tg its FC2

quired corporation (or its successor in in- (2) Examples The following examples giqck is computed by reference to all of FC2's earn-

terest) that the foreign acquired corporatlustrate the rules of this paragraph (c): ings and profits

tion has never had any earnings and Example i() Facts DC, a domestic corpora-  (d) All earnings and profits amou#t

profits that would result in any share-tion, owns aII'of the outs_tandmg stock of FC1, a(l) General rule The termall earnings
holder having an all earnings and profit§>"-o ed foreign corporation (CFC). FC1 owns all nd profits amountvith respect to stock
g g P 3f the outstanding stock of FC2, a CFC. DC has af p p

amount; and ways owned all of the stock of FC1, and FC1 has aln @ foreign corporation means the net

(ii) The information described in para-ways owned all of the stock of FC2. positive earnings and profits (if any) de-
graphs (c)(4)(i) through (iii) of this sec- (i) Result Under this paragraph (c), DC's sectermined as provided under paragraph
tion. tion 1248 amount with respect to its FC1 stock {d)(2) of this section and attributable to
6) Supplemental published uidance °mPuted by reference to all of FC1's and FC2 ch stock as provided under paragrapt

( p_p p . g_ “~“earnings and profits. See section 1248(c)(2). U . p _VI u p g p
The section 367(b) notice requirementsayse FC1's section 1248 shareholder (DC) alwayél)(3) of this section. The all earnings
may be updated or amended by revenueiirectly held all of the stock of FC2, FC1's sectionand profits amount shall be determined
procedure or other published guidance. 1248 amount with respect to its FC2 stock is compithout regard to the amount of gain that
§1.367(b)-2 Definitions and specialﬁ:ted by reference to all of FC2's earnings and profyq 4 he realized on a sale or exchange

rules. _ _ Example 2-(i) Facts DC, a domestic corpora- of the stock of the fore|.g|f1 corporfatlon.
(a) Controlled forelgn corporatu_)n tion, owns 40 percent of the outstanding stock of (2) Rules for determining earnings and

The termcontrolled foreign corporation FC1, a foreign corporation. The other 60 percent gbrofits—(i) Domestic rules generally ap-

means a controlled foreign corporation aEC1 stock is owned (directly and indirectly) by for-plicable. For purposes of this paragraph

defined in section 957 (taking into ac-£ign persons th_at are unrelated to DC. _FCl owns E(IH)’ except as provided in sections
count section 953(0)) of the outstanding stock of FC2, a foreign corpora;

. tion. On January 1, 2001, DC purchases the remaiﬁ-lz(_k)(df) and (n)_(8), 964 and 986, the
(b) Section 1248 shareholderThe ing g0 percent of FC1 stock. earnings and profits of a foreign corpora-

termsection 1248 shareholder means any (i) Result Under this paragraph (c), DC's sec-tion for any taxable year shall be deter-
United States person that satisfies thién 1248 amount with respect to its FC1 stock isnined according to principles substan-

ownership requirements of sectiorfomp“te_d by reference to FC1's and FC2'’s earnin ally similar to those applicable to
1248(a)(2) or (C)(2) with respect to a for_and profits that accumulated on or after January fi ti
p 2001, the date FC1 and FC2 became controlled fog—c’meS IC corporations.



(i) Certain adjustments to earningsillustrates the rules of this paragraphd)(3)(ii):
and profits Notwithstanding paragraph (d)(3)(i)(A): Example—(i) Facts (A) FC1 is a foreign corpo-
(d)(2)(i) of this section, for purposes of Example—(i) Facts On January 1, 2001, DC, aration. The outstanding stock of FC1 is directly

! . i i ned by the following unrelated persons: 20 per-
this paragraph (d), the earnings and rOfl_omestlc corporation, purchases 9 percent of tHgV : Pe
paragraph (d) 9 P outstanding stock of FC, a foreign corporation. Ofent by DP, a domestic partnership; 20 percent by

its of a foreign f:orporatlon for any taxab'%_anuary 1, 2002, DC purchases an additional 1 pdPC, @ domestic corporation; 20 percent by FC, a for-
year shall not include the amounts specient of FC stock. On January 1, 2003, DC exeign corporation that is directly and indirectly

fied in section 1248(d). In the case othanges its stock in FC in a section 367(b) exchang&vned by foreign persons; 20 percent by FP, a for
amounts specified in section 1248(d)(4)n which DC is required to include the all earning<ign partnership that is equally owned by 2 partners

the precedmg sentence requlres that tﬁéd proﬁts amount in income. FC was not a COrDI' a United States Citizen, and Fl, a nonresident

; . trolled foreign corporation during the entire perioc@lien; and 20 percent by a variety of minority share-
earnings and profits for any taxable Y€k held its FC stock. holders, none of whom owns, applying the owner-

be decreased by the net positive amount (i Result The all earnings and profits amountship rules of section 958, 10 percent or more of the

(if any) of earnings and profits attribut-with respect to DC's stock in FC is computed by refoutstanding stock of FC (the small shareholders).
able to activities described in sectiorgrence to 9 percent of FC's earnings and profits from (B) FC1 owns all of the outstanding stock of
1248(d)(4), and increased by the net rgdanuary 1, 2001, through December 31, 2001, a2, a foreign corporation that is not a controlled

duction (if : . d profits atlY reference to 10 percent of FC's earnings antpreign corporation subject to the rules of section
uction (if any) in earnings and profits a Profits from January 1, 2002, through January 1953(c). FC2 has net positive earnings and profits

tributable to activities described in sectionggs. In a reorganization described in section
1248(d)(4). (B) Foreign shareholders In the case 368(a)(1)(B), DA, a domestic corporation, acquires

: o | Shareho ~ all of the stock of FC2 from FC1 in exchange f
(i) Effect of section 332 liquidating of a transaction in which the exchangm@A?m:meg Zttggk of FC2 from FC1 in exchange for

distribution The all earnings and profitsshareholder is a foreign corporation (for- (i) Result (A) Under section 1223(2), DA holds

amount with respect to stock of a corporaeign shareholder), the following addi-the stock of FC2 with a holding period that includes
tion that distributes all of its property in ational rules shall apply— the period that FC2 was held by FC1. As a result

liquidation described in section 332 shall (1) The attribution principles of sec-he rules of this paragraph (d)(3)(ii) apply for pur-

be determined without regard to the aCk'ion 1248 shall apply without regard to‘E)lomsoeusntof computing DA's all earnings and profits
justments prescribed by section 312(ayhether the person directly owning the (B) In applying the attribution principles of sec-

and (b) resulting from the distribution ofstock is a United States person; and tion 1248, earnings and profits attributable to a sec
such property in liquidation, except that (2) The foreign shareholder’s holdingtion 1223(2) holding period that refers to a period of

gain or loss realized by the corporation Oeriod in the stock of the foreign acquirediirect ownership of the stock of a foreign corpora-

the distribution shall be taken into aC'corporation shall be determined by refertion by a non-United States person are not included

. . . . . except to the extent the stock of the foreign corpora:
count to the extent provided in sectiorence to the period that the foreign shareon was indirectly owned by United States share-
312(f)(1). See 81.367(b)-3(b)(3)(IBX- holder’s United States shareholders (aslders as defined in §1.367(b)-3(b)(2). Accord-
ample 3 defined in 81.367(b)-3(b)(2)) held (di-ingly, DAs all earnings and profits amount does not

(3) Amount attributable to a block of rectly or indirectly) an interest in the for-include the FC2 earings and profits attributable to

Stock—(i) Application of section 1248 eign acquired corporation. This parafc’ FlI, and the small shareholders. DA’ all earn-

incipl A) | (1) Rul . . . - ings and profits amount does include the FC2 earn
princip es—( ) In genera (1) Rule _graph (d)(3)(i)(B)R) applies in addition ngs and profits attributable to DP, DC, and DI. See
The all earnings and profits amount witho the section 1248 regulations’ incorpo$1.367(b)—2(k) for rules concerning the treatment of

respect to stock of a foreign corporation igation of section 1223 holding periods, agartnerships under the section 367(b) regulations.
determined according to the attributiormodified by paragraph (d)(3)(ii) of this (i) Exclusion of lower-tier earnings
principles of section 1248 and the regulasection and §1.367(b)—4(d) (as applicah applying the attribution principles of
tions thereunder. The attribution principle). section 1248 and the regulations thereun
ples of section 1248 shall apply without (ji) Limitation on amounts attributable der to determine the all earnings and prof
regard to the requirements of section 124 holding periods determined under sedts amount with respect to stock of a for-
that are not relevant to the determinatiofion 1223—(A) Rule In applying the at- €ign corporation, the earnings and profits
of a shareholder’s pro rata portion ofribution principles of section 1248 andof subsidiaries of the foreign corporation
earnings and profits. Thus, for exampleshe regulations thereunder to determinghall not be taken into account notwith-
the all earnings and profits amount is dethe all earnings and profits amount wittstanding section 1248(c)(2).
termined without regard to whether thgespect to the stock of a foreign corpora- (€) Treatment of deemed dividerds
foreign corporation was a controlled fortjon, earnings and profits attributable to 41) In general In certain circumstances
eign corporation at any time during thesection 1223(2) holding period that rethese regulations provide that an exchang
five years preceding the section 367(bjates to a period of direct ownership of théhg shareholder shall include an amount
exchange in question, without regard t@tock of the foreign corporation by a nonin income as a deemed dividend. This
whether the shareholder owned a 10 peginited States person shall not be inParagraph provides rules for the treatmen
cent or greater interest in the stock, angluded, except to the extent of earninggf the deemed dividend.
without regard to whether the earningaind profits attributable to a period when (2) Consequences of dividend charac-
and profits of the foreign corporationthe stock of the foreign corporation waderization A deemed dividend described
were accumulated in post-1962 taxablgdirectly owned by United States shareln paragraph (e)(1) of this section shall be
years or while the corporation was a corholders (as defined in §1.367(b)-3(b)(2)){reated as a dividend for purposes of the
trolled foreign corporation. (B) Example The following example Internal Revenue Code. The deemed div
(2) Example The following example jjjustrates the rules of this paragraptdend shall be considered as paid out o



the earnings and profits with respect téransferred stock (under section 362).  poration is a foreign corporation.

which the amount of the deemed dividend (iii) Except as provided in paragraph (2) Deemed asset transfedn a reor-
was determined. Thus, for example, &)(3)(i) of this section, the earnings andjanization described in paragraph (f)(1)
deemed dividend that is determined byprofits of the appropriate foreign corporaof this section, there is considered to
reference to the all earnings and profitdon shall be reduced by the deemed divexist—

amount or the section 1248 amount wildend amount before determining the con- (i) A transfer of assets by the foreign
never be considered as paid out of (amskequences of the recognition of gain itransferor corporation to the acquiring
therefore will never reduce) earnings andxcess of the deemed dividend amoumrporation in exchange for stock (or
profits specified in section 1248(d), be{for example, under section 356(a)(2) ostock and securities) of the acquiring cor-
cause such earnings and profits are egections 356(a)(1) and 1248). poration and the assumption by the ac-
cluded in computing the all earnings and (4) Examples The following exam- quiring corporation of the foreign trans-
profits amount (under paragraph (d)(2)(iiples illustrate the rules of this paragrapferor corporation’s liabilities;

of this section) and the section 1248e): (i) A distribution of such stock (or
amount (under section 1248(d) and para- Example 1 DC, a domestic corporation, ex-stock and securities) by the foreign trans-
graph (c)(1) of this section). If thechanges stockin FC, a foreign corporation, in a segaror corporation to its shareholders (or

S . . tion 367(b) exchange in which DC includes the all .
deemed dividend is determined by refer; (®) g hareholders and security holders); and

) . earnings and profits amount in income as a deem§ -
ence to the earnings gnd proflts_ of_ a forgividend. Under paragraph (e)(2) of this section, a (iil) An exc_hange by the foreign trans-
eign corporation that is owned indirectlydeemed dividend is treated as a dividend for pufferor corporation’s shareholders (or share-
(i.e., through one or more tiers of intermePoses of the Internal Revenue Code. As a result fifolders and security holders) of their
diate owners) by the person that is rébuzlggqg:znéir:;;’; SZ%'?:rjorz] tz;ecrrzzti't v?/i?h ’:‘;é‘tock (or stock and securities) for stock
ired to include the deemed dividend i} paic orelgn “ax . [for stock and securities) of the acquiring
_qwre the d d dividend shall b@pect to the deemed dividend that it receives fro ;
income, the deemed dividend shall bec, corporation.
considered as having been paid by such Example 2 DC, a domestic corporation, ex- (3) Other applicable rules For pur-
corporation to such person through the irghanges stock in FC1, a foreign corporation that isgoses of this paragraph (f), it is immater-
termediate owners, rather than directly tgontrolled foreign corporation, in a transaction injg) that the applicable foreign or domestic
h which DC is required to include the section 124£i1a treats th .. fi
suc person_. amount in income as a deemed dividend. A portio W _reas € acq“'“”g corporation as a
(3) Ordering rules In the case of an of the section 1248 amount is determined by refe€ONntinuation of the foreign transferor cor-
exchange of stock in which the exchangence to the earnings and profits of FC1 (the uppeporation.
ing shareholder is treated as receiving tr portion of the section 1248 amount), and the re- (4) Closing of taxable yearln a reor-
deemed dividend from a foreign corporag"a'r”e‘i‘;rreorfct:etos‘:;goe”aﬁ‘;s :Zgg”tr'sﬁfsetsfm;'gﬂanization described in paragraph (f)(1)
tion, the following ordering rules con- y ree g pro of this section, the taxable year of the for-
' - which is a wholly owned foreign subsidiary of FC1™ ! - ;
cerning the timing, tr_ea_ltment, and effectne lower-tier portion of the section 1248 amount)®ign transferor corporation shall end with
of such a deemed dividend shall applyunder paragraph (e)(2) of this section, DC computethe close of the date of the transfer and the
See also paragraph (j)(2) of this section. its deemed paid foreign tax credit as if the lower-tietaxable year of the acquiring corporation
() For purposes of the section 367(bzc’”i°n of the section 1248 amount were distributedy 5| end with the close of the date on
lati th . lized b s a dividend by FC2 to FC1, and as if such portion hich the t f s t bl Id
regulations, the gain realized by an ex;,; ihe upper-tier portion of the section 1248/Nich the transferor’s taxable year wou
changing shareholder shall be determineghount were then distributed as a dividend by Fchave ended but for the occurrence of the
before increasing (as provided in parato DC. reorganization if—
graph (e)(3)(ii) of this section) the basis in Example 3 DC, a domestic corporation, ex- (i) The acquiring corporation is a do-
the stock of the foreign corporation by thé&hanges stock in FC, a foreign corporation that i gastic corporation; or
t of the d d dividend controlled foreign corporation, in a transaction in .. The forei t f ti
amount of the deemed dividend. which DC realizes gain of $100 (prior to the applica- (i) e foreign transferor corporation
(i) _Excep_t as prowded in paragra_p_hion of the section 367(b) regulations). In Connechas_effectlvely con_nected_ earnings and
(e)(3)(i) of this section, the deemed divition with the transaction, DC is required to includeprofits (as defined in section 884(d)) or
dend shall be considered to be receive#O in income as a deemed dividend under the segccumulated effectively connected earn-
immediately before the exchanging shardi©" 367(b) regulations. In addition to receivingjngs and profits (as defined in section

holder’s receipt of consideration for itsproperty permitted to be received under section 35§

. . ; without the recognition of gain, DC also receives 84(b)(2)(B)(ii)). .

stock in the foreign corporation, and thash in the amount of $70. Under paragraph (e)3) (9) Stapled stock under section 269B
shareholder’s basis in the stock exef this section, the $40 deemed dividend increasdsOr rules treating a foreign corporation as
changed shall be increased by the amouR€'s basis in its FC stock before determining thea domestic corporation if it and a domes-
of the deemed dividend. Such basis irga;;?]gbesgcet‘i’ggns'é%d ;rgj?; iiﬁi‘i’é‘efjj}oﬁ?ﬁi’zgc corporation are stapled entities, see
crease _shall be take_n into acc_ount befoggo of gain on the ex’change, all of which is recog§ect|o_n 269B. Th_e deemed conversion of
determining the gain otherwise recognized under section 356(a)(1). a foreign corporation to a domestic corpo-
nized on the exchange (for example, (f) Deemed asset transfer and closingation under section 269B is treated as ¢
under section 356), the basis that the exf taxable year in certain sectionreorganization under section 368(a)(1)(F).
changing shareholder takes in the progeg(a)(1)(F) reorganizations-(1) (h) Section 953(d) domestication elec-
erty that it receives in the exchang&cope This paragraph applies to a reortions—(1) Effect of election A foreign
(under section 358(a)(1)), and the basiganization described in sectioncorporation that elects under section
that the transferee otherwise takes in thgsg(a)(1)(F) in which the transferor cor-953(d) to be treated as a domestic corpo:



ration shall be treated for purposes of sefined in section 989(a)) (QBU) has a dif-has a diminished interest in such previ-
tion 367(b) as transferring, as of the firsterent functional currency determinedously taxed earnings and profits after the
day of the first taxable year for which theunder the rules of section 985(b) than kxchange. The exchange gain or loss rec
election is effective, all of its assets to aised prior to the transaction, then thegnized under this paragraph (j)(2)(i) will
domestic corporation in a reorganizatioBU shall be deemed to have automatincrease or decrease the exchangin
described in section 368(a)(1)(F)cally changed its functional currency im-shareholder’s adjusted basis in the stoc
Notwithstanding paragraph (d) of thismediately prior to the transaction. Aof the foreign corporation for purposes of
section, for purposes of determining th€@BU that is deemed to change its funceomputing gain or loss realized with re-
consequences of the reorganization undéonal currency pursuant to this paragraphpect to the stock on the transaction. Th
81.367(b)-3, the all earnings and profit§j)) must make the adjustments describeeixchanging shareholder’s dollar basis
amount shall not be considered to includm §1.985-5. with respect to each account of previously
earnings and profits accumulated in tax- (i) Example The following example illustrates taxed income shall be increased or de

able years beginning before January he "ule of this paragraph ()(1): , creased by the exchange gain or loss rec
1988 Example—(i) Facts DC, a domestic corpora- ognized

. tion, owns 100 percent of FC1, a foreign corpora=<’ . .
(2) Post-election exchanged=or pur- tjon, FC1 owns and operates a qualified business (i) Exchanging shareholder that is a

poses of applying section 367(b) to postinit (QBU) (B1) in France, whose functional cur-foreign corporation If an exchanging
election exchanges with respect to a corency is the euro. FC2, an unrelated foreign corpashareholder that is a foreign corporation is
poration that has made a valid electioffion. owns and operates a QBU (B2) in Francqeqjired to include in income either the
. whose functional currency is the dollar. FC2 ac- . .
unde_r section 953(d) to be treated_ as @ dQsies FC1's assets (including B1) in a reorganiza?" earnings and profits amount or the sec
mestic corporation, such corporation shajlon described in section 368(a)(1)(C). As a part 0N 1248 amount under the provisions of
be treated as a domestic corporation as @ reorganization, B1 and B2 combine their opers81.367(b)—3 or 1.367(b)—4, then, immedi-
earnings and profits that were taken int8ons into one QBU. Applying the rules of sectionately prior to the exchange, the exchang
account at the time of the section 953(0@85@* the functional currency of the combined opjg shareholder shall be treated as recei
. . rations of B1 and B2 is the euro. . L . .
election or which accrue after such elec- (i) Result FC2's acquisition of FC1's assets is a9 & distribution of previously taxed
tion, and shall be treated as a foreign COkection 367(b) exchange that is described in sectig@Mings and profits from the appropriate
poration as to earnings and profits accisgi(a). Because the functional currency of the conforeign corporation that is attributable
mulated in taxable years beginning beforgined operations of B1 and B2 after the exchange {uinder the principles of section 1248) to
January 1, 1988. Thus, for example, if th'¢ €uro. B2 is deemed to have automaticallyya eychanged stock. If an exchanging
. . changed its functional currency to the euro immedi- . . . .
section 953(d) corporation subsequentlgtely brior to the section 367(b) exchange. B2 mushareholder that is a foreign corporation is
transfers its assets to a domestic cOrporgake the adjustments described in §1.985-5. a distributee in an exchange described il
tion (other than another section 953(d) (2) Previously taxed earnings and81.367(b)-5(c) or (d), then the exchang-
corporation) in a transaction described iprofits—(i) Exchanging shareholder thating shareholder shall be treated as recei
section 381(a), the rules of 8§1.367(b)-% a United States persorif an exchang- ing (immediately prior to the exchange) a
shall apply to such transaction to the exng shareholder that is a United State@istribution of previously taxed earnings
tent of the section 953(d) corporation’syerson is required to include in income eiand profits from the appropriate foreign
earnings and profits accumulated in taxher the all earnings and profits amount g¢orporation. Such distribution shall be
able years beginning before January he section 1248 amount under the provineasured by the extent to which the ex
1988. sions of §1.367(b)-3 or 1.367(b)—4, theghanging shareholder’s direct or indirect
(i) Section 1504(d) election\n elec- jmmediately prior to the exchange, and/nited States shareholders (as defined i
tion under section 1504(d), which permitsolely for the purpose of computing exsection 951(b)) have a diminished interes
certain foreign corporations to be treateghange gain or loss under section 986(c)) such previously taxed earnings anc
as domestic corporations, is treated astBe exchanging shareholder shall berofits after the exchange.
transfer of property to a domestic corpotreated as receiving a distribution of pre- (3) Other rules See sections 985
ration and will generally constitute a reorvjously taxed earnings and profits fronfhrough 989 for other currency rules that
ganization described in sectionthe appropriate foreign corporation that ignay apply in connection with a section
368(a)(1)(F). However, if an electionattributable (under the principles of sec367(b) exchange.
under section 1504(d) is made with retion 1248) to the exchanged stock. If an (k) Partnerships, trusts and estatels
spect to a foreign corporation from theaxchanging shareholder that is a Unite@Pplying the section 367(b) regulations,
first day of the foreign corporation’s exis-States person is a distributee in an extock of a corporation that is owned by a
tence, then the foreign corporation shathange described in §1.367(b)-5(c) oforeign partnership, trust or estate shall be
be treated as a domestic corporation, ane), then immediately prior to the ex-considered as owned proportionately by
the section 367(b) regulations will notchange, and solely for the purpose dfs partners, owners, or beneficiaries
apply. computing exchange gain or loss unde¢nder the principles of §1.367(e)-1(b)(2).
() Sections 985 through 989(1) section 986(c), the exchanging shareStock owned by an entity that is disre-
Change in functional currency of a quali-holder shall be treated as receiving a digarded as an entity separate from it:
fied business unit(i) Rule If, as aresult tribution of previously taxed earnings andPwner under 8301.7701-3 is owned di-
of a transaction described in sectiopyrofits from the appropriate foreign cor-rectly by the owner of such entity. In ap-

381(a), a qualified business unit (as dgyoration to the extent such shareholddtying 81.367(b)-5(b), the principles of



§1.367(e)-1(b)(2) shall also apply to gles illustrate the rules of paragrapl$31 the minority shareholder recognizes its gain of

domestic partnership, trust or estate.  (b)(3)(i) of this section: $2 in the stock of FC. Such gain is included in in-
Par. 5. Section 1.367(b)-3 is added to Example 1-() Facts DC, a domestic corpora- COMe by the minority shareholder as a dividend to
read as follows: tion, owns all of the outstanding stock of FC, a for_the extent provided in section 1248 if the minority

§1.367(b)-3 Repatriati  forei eign corporation. The stock of FC has a value giareholder is a United States person that is de-
-367(b)- épatriation ot Toreign COr~¢; 55 ang DC has a basis of $30 in such stock. TRETPed in section 1248(a)(2). ~ Under

porate assets in certain nonrecognitiony| earnings and profits amount attributable to th&1-367(0)-2(d)(2)(iii), the $10 of gain recognized

transactions. FC stock owned by DC is $20, of which $15 is dePY FC increases its earnings and profits for purposes
(a) Scope This section applies to anscribed in section 1248(a) and the remaining $5 @f computing the all earnings and profits amount

iciti i i ot (for example, because it accumulated prior tg"d: @S a result, $8 of such increase (80 percent o
acquisition by a domestic corporation (théi%s(,). FC has?a basis of $50 in its assets. Ir?a liqt10) is considered to be attributable to the FC stock

domestic acql_Jiring corpor_ation) of the 8S3ation described in section 332, FC distributes all ¢Wned by DC under §1.367(b)-2(d)(3)()(A)(1
sets of a foreign corporation (the foreigns property to DC, and the FC stock held by DC iPC'S all earnings and profits amount with respect to

acquired corporation) in a liquidation de-<canceled. its stock in FC is $24 (the $16 of initial all eamings
scribed in section 332 or an asset acquisi- (i) Result Under paragraph (b)(3)(i) of this sec-21d Profits amount with respect to the FC stock held
tion described in section 368(a)(1) tion, DC must include $20 in income as a deemefy DC Plus the $8 addition to such amount that re-

) dividend from FC. Under section 337(a) FC doe§UIts from FC_:’s rgcognition of gain on the distribu-
(b) Exchange of stock owned directly, recognize gain or loss in the assets that it distriion {0 the minority shareholder). Under paragraph

by a United States shareholder or by cefites to DC, and under section 334(b), DC takes &)(3)(0) of this section, DC must include the $24 all
tain foreign corporate shareholders(1) basis of $50 in such assets. Because the requif@2Mings and profits amount in income as a deemec
Scope This paragraph (b) applies in thenents of section 902 are met, DC qualifies for éhv:gend fIO”;_F_C' Facts DCL a d ]

case of an exchanging shareholder that deemed paid foreign tax credit with respect to the xample 4-(i) Facts » adomestic corpo-

‘ deemed dividend that it receives from EC. ration, owns all of the outstanding stock of DC2, a
either— Example 2-(i) Facts DC, a domestic corpora- domestic corporation. DCL1 also owns all of the out-

(i) A United States shareholder of th&jon, owns all of the outstanding stock of FC, a forStanding stock of FC, a foreign corporation. The

foreign acquired corporation; or eign corporation. The stock of FC has a value ¢fioCk Of FC has a value of $100, and DC1 has a
(i) A foreign corporation with respect $100, and DC has a basis of $30 in such stock. TIP@IS'S 0‘; 2?%6” S_If’hCh SItIOCK' The aszets OthFC havet«
- -+ all earnings and profits amount attributable to th&&'U€ O - I'he all earnings and profits amoun
to which there are one or more Umtedéc stock owned by DC is $75. FC has a basis &fith respect to the FC stock owned by DC1 is $20.
States shareholders. $50 in its assets. In a liquidation described in sedl @ reorganization described in section
(2) United States shareholdeFor pur- o 332, FC distributes all of its property to DC, and?®8(@)(1)(D), DC2 acquires all of the assets of FC
poses of this section (and for purposes @fe FC stock held by DC is canceled. solely in exchange for DC2 stock. FC distributes the
the other section 367(b) regulation provi- (i) Result Under paragraph (b)(3)(i) of this sec-DC2 Sltogk to DC1, and the FC stock held by DC1 is
tion, DC must include $75 in income as a deemef?"1c€€C:

sions that specifically refer to this para .. : (i) Result DC1 mustinclude $20 in income as a
graph (b)(2)), the termunited States dividend from FC. Under section 337(a) FC does

not recognize gain or loss in the assets that it distrileémed dividend from FC under paragraph (b)(3)()
shareholdermeans any shareholder deyes to DC, and under section 334(b), DC takes § this section. Under section 361, FC does not rec-
scribed in section 951(b) (without regardasis of $50 in such assets. Because the requi@Nize gain or loss in the assets that it transfers to
to whether the foreign Corporation is anents of section 902 are met, DC qualifies for DC2orin the DC2 stock that it distributes to DC1,

. . eemed paid foreign tax credit with respect to th@nd under section 362(b) DC2 takes a basis in the
controlled forelgn Corporatlon), and alS(geemed c?ividend tr?at it receives from FCI.) assets that it acquires from FC equal to the basis tha

any shareholder described in section Example 3-(i) Facts DC, a domestic corpora- FC had therein. Under §1.367(b)-2(e)(3)(ii) and
953(c)(1)(A) (but only if the foreign cor- tion, owns 80 percent of the outstanding stock cection 358(a)(1), DC1 takes a basis of $50 (its $30

poration is a controlled foreign corpora+c, a foreign corporation. DC has owned its 80 peRaSis in the stock of FC, plus the $20 that was
tion subject to the rules of section 953(c))ent interest in FC since FC was incorporated. THgeated as a deemed dividend to DC1) in the stock of

. ; C2 that it receives in exchange for the stock of FC.
3) Income inclusion=(i) Inclusion of "emaining 20 percent of the outstanding stock of Fe .
©) . : 0) is owned by a person unrelated to DC (the minority’nder 81.367(b)-2(e)(3)(iii) and section 312(a), the
all earnings and profits amountAn ex- shareholder). The stock of FC owned by DC has 2™Mings and profits of FC are reduced by the $20

changing shareholder shall include in ingaiue of $80, and DC has a basis of $24 in sucfieemed dividend.

come as a deemed dividend the all earstock. The stock of FC owned by the minority EXample 5-(i) Facts DC1, a domestic corpo-

ings and profits amount with respect to itghareholder has a value of $20, and the minorigftion. owns all of the outstanding stock of DC2, a

i : : . ~shareholder has a basis of $18 in such stock. Fcfgmestic corporation. DC1 also owns all of the out-
stock in the foreign acquired corporation: $100. and FC hslanding stock of FC1, a foreign corporation. FCL

. only asset is land having a value of ’ )
For the consequences of the deemed diVj- .« ot $50 in the land. Gain on the land woul§Wns all of the outstanding stock of FC2, a foreign
dend, see 81.367(b)-2(e). Notwithstandrot generate earnings and profits qualifying undeforPoration. The all earnings and profits amount
ing §1.367(b)-2(e), however, a deemeskction 1248(d) for an exclusion from earnings an#ith respect to the FC2 stock owned by FC1 is $20.
dividend from the foreign acquired corpo-rofits for purposes of section 1248. FC has earﬁnwa ;e(gg"gga“on. desncr'fbtﬁd n tsecm.”
ration to an exchanging foreign Corporat@gs and profits of $20 (determined under the rule368(@)(1)(D), DC2 acquires all of the assets and lia-
of §1367(b)—2(d)(2)(l) and (“))’ $16 of which is at- bilities of FC2 in eXChange for DC2 stock. FC2 dis-

shareholder shall not qualify for the exy, apie 1o the stock owned by DC under the rulelfibutes the DC2 stock to FC1, and the FC2 stock

ception from foreign personal holdingof §1.367(b)-2(d)(3). FC subdivides the land andf€!d by FC1 is canceled. N
company income provided by sectiontistributes to the minority shareholder land with a_ (i) Result FC1 mustinclude $20 in income as a
954(c)(3)(A)(i), although it may qualify value of $20 and a basis of $10. As part of the sanfi¢eémed dividend from FC2 under paragraph

for the look-through treatment provideotransaction, in a liquidation described in section 334P)(3)(I) of this section. The deemed dividend is

. . : FC distributes the remainder of its land to DC, anif€ated as a dividend for purposes of the Internal
by section 904(d)(3) if the requirements, . £ siock held by DC and the minority shareXevenue Code as provided in §1.367(b)-2(e)(2);

of that section are met with respect to thgyger is canceled. however, under paragraph (b)(3)(i) of this section
deemed dividend. (i) Result Under section 336, FC must recog-ne deemed dividend cannot qualify for the excep-

(i) Examples The following exam- nize the $10 of gain it realizes in the land it distription from foreign personal holding company income
utes to the minority shareholder, and under sectidfoVided by section 954(c)(3)(A)(i), even if the pro-



visions of that section would otherwise have beenf this section. However, for purposes of deterdate of the section 367(b) exchange.
met in the case of an actual dividend. mining USP’s all earnings and profits amount, (5) Examples The following examples
_Example 6—(i) Facts DC1, a domest|c_ corpo- USP is not treated as owning the FC sf}ares held 'ﬂ¥ustrate the rules of this paragraph (c):
ration, owns 99 percent of USP, a domestic partneDC1. Under §1.367(b)-2(d)(3), USP’s all earn- E le 1(i) Facts DC1 ad i )
ship. The remaining 1 percent of USP is owned by imgs and profits amount is determined by reference xample (i) Facts » & COMESHC corpora

person unrelated to DC1. DC1 and USP each die the 9 percent of FC stock that it directly owns. tion, owns 5 percgnt of th? outstanding stock of FC’
rectly own 9 percent of the outstanding stock of FC (iii) Recoanition of exchande dain Ol’a foreign corporation that is not a controlled foreign
' g ge g corporation subject to the rule of section 953(c).

a foreign corporation that is not a controlled foreigr]OSS with respect to capita{IReserved] Persons unrelated to DC1 own the remaining 95 per

corporation subject to the rule of section 953(c). In . -
a reorganization described in section 368(a)(1)(C), (4) Reserved For further guidance cent of the outstanding stock of FC. DC1 has ownec

DC2, a domestic corporation, acquires all of the a&ONcerning section 367(b) exchanges ods 5 percerllt interest in FC since FC was incorpo.
sets and liabilities of FC in exchange for DC2 stockcurring before February 24, 2001, sefpted. DC1's stock in FC has a basis of $40,000 an,

o . a value of $100,000. The all earnings and profits
FC distributes to its shareholders DC2 stock, and t&1.367(b)—3T(b)(4). amount with respect to DC1's stc?ck o FpC s

FC stock held by its shareholders is canceled. (c) Exchange of stock owned by &50,000. In a reorganization described in sectior

(i) Result (A) DC1 and USP are United . . . ) : .
States persons that are exchanging shareholdersqm'ted States person that is not a Uniteds8(a)(1)(C), DC2, a domestic corporation, acquires

: . : States shareholder(1) Scope This all of the assets and liabilities of FC in exchange for
a transaction described in paragraph (a) of thiS (1) P 502 stock. FC distributes DC2 stock to its share-

section. As a result, DC1 and USP are subject maragrgph (c) applies in the case of an e Siders, and the FC stock held by its shareholders i
the rules of paragraph (b) of this section if thexohanging shareholder that is a Unite -nceled

g:?;i;):az;shhzgi)té(; i;atfiz Ssr;i;ieohnoId:[fe?:aﬁszae?fgtates person not described in paragraphgii Alternate result 1 If DC1 does not make the
they do not qualify as United States shareholdergb)(l)(l) of this section (i.e., a United election described in paragraph (c)(3) of this section

as defined in paragraph (b)(2) of this section, pcStates person that is not a United Statdign the general rule of paragraph (c)(2) of this sec

and USP are subject to the rules of paragraph (§hareholder of the foreign acquired COl’pd'—On applies and DC1 must recognize its $60,000

. ) : . K ain in the FC stock. Under section 358(a)(1), DC1
of this section. Paragraph (b)(2) of this section deration). Eas a $100,000 basis (its $40,000 basi(s )i(n )the F

zgsssaha(-:;etﬁglr;:rn(ijt:gcﬁga;tssmsZzzteir;(r)]ltéesrlt(%)ir}iﬁﬁ? (2) Requirement to recognize gain  stock, plus the $60,000 recognized gain) in the DC:
out regard to whether the foreign corporation is gxchangmg shareholder described igtock that it receives in exchange for its FC stock.

controlled foreign corporation). A shareholder deParagraph (c)(1) of this section shall recBecause DCL is not a shareholder described in se
scribed in section 951(b) is a United States persadgnize realized gain (but not loss) with relion 1248(a)(2), section 1248 does not apply to

that is considered to own, applying the rules ogpect to the stock of the foreign acquireae

section 958(a) and 958(b), 10 percent or more orporati ; . .
on.
the total combined voting power of all classes o p election under paragraph (c)(3) of this section, ther

stock entitled to vote of a foreign corporation (3) Election to include all earnings and DC1 must include in income as a deemed dividenc
Under section 958(b), the rules of section 318(aprofits amount In lieu of the treatment the $50,000 all earnings and profits amount with re-

o ) ) . . spect to its FC stock. Under §1.367(b)-2(e)(3) anc
as modified by section 958(b) and the regulationprescribed by paragraph (c)(2) of this se¢ ction 358(a)(1), DCL has a $90,000 basis (it

. . S
thereunder, apply so that, in general, stock ownegon, an exchanging shareholder descnbﬁo 000 basis in the FC stock, plus the $50,000 the

directly or indirectly by a partnership is consid-, paragraph (c)(1) of this section may inwas treated as a deemed dividend to DC1) in the
ered as owned proportionately by its partners, and

stock owned directly or indirectly by a partner isStead elect to include in income as &C2 stock that it receives in exchange for its FC

considered as owned by the partnership. Thuleéemed dividend the all earnings anglock. Because DC1 owns less than 10 percent c
under section 958(b), DC1 is treated as owning itgrofits amount with respect to its stock irjhe voting stock of FC, DC1 does not qualify for a

; . . . deemed paid foreign tax credit under section 902.
proportionate share of FC stock held by USP, anthe foreign acquired corporation. For the Exam&e 2-() Fgacts The facts are the same as

USP is treated as owning all of the FC stock he'%onsequences of a deemed dividend, S@EExample 1 except that DC1's stock in FC has a

by DC1. . )
y(B) Accordingly, for purposes of determining§1'367(b)_2(e)' Such election may béir market value of $48,000 on the date DC1 re-
' ceives the DC2 stock.

whether DC1 is a United States shareholder undéna.de only if—_ _ . i Result B DCL's stock in EC has a fair
paragraph (b)(2) of this section, DC1 is considered (i) The foreign acquired corporation (or () Result Because DCL's stock | asata

. s . market value of less than $50,000 on the date of th
as owning 99 percent of the 9 percent of FC stocits successor in interest) has provided tr‘éFection 367(b) exchange, the de minimis exceptior

held by USP. Because DC1 also owns 9 percent %fxchanging shareholder information tgy paragraph (c)(4) of this section applies. As a re-

FC stock directly, DC1 is considered as ownin . . . . ) ; .
more than 10 percent of FC stock. DC1 is thus%l"bStarltlate the exchanging shareholderssit, DC1 is not subject to the gain or income inclu-

United States shareholder of FC under paragraghll €arnings and profits amount with resion requirements of this paragraph_(c). )
(b)(2) of this section and, as a result, is subject t8pect to its stock in the foreign acquired (d) Carryover of certain f-ore|gn
the rules of paragraph (b) of this section. Howcorporation; and taxes—(1) Rule Unused foreign tax
ever, for purposes of determining DC1's all earn- iy The exchanging shareholder comeredits allowable to the foreign acquired

ings and profits amount, DC1 is not treated as,. . . . corporation under section 906 shall carr
owning the FC stock held by USP. Underplu_as with the se.ctlon.367(b) notice re£orp o g _ 'V Y
§1.367(b)—2(d)(3), DC1’s all earnings and profiduirement described in §1.367(b)-1(c)QVver to the domestic acquiring corpora-

amount is determined by reference to the 9 perceificluding the specific rules containedtion and _become alIQW?-bl_e under septior
of FC stock that it directly owns. therein Concerning the time and manne?o:l., SUbJeCt to the limitations preSCflbed
(C) For purposes of determining whether USRq glecting to apply the rules of this paraby the Internal Revenue Code (for exam-

i(i)f(j\z)Unfittid Statt?S Sﬂgrsholder _léndec; paragrérghraph ©)@3). ple, sections 383, 904 and 907). The do
of this section, is considered as ownin - ) ) . g .
the 9 percent of FC stock held by DC1. Because (4) De minimis exception This para- mestic acquiring corporation shall not
USP also owns 9 percent of FC stock directly, Usraph (c) shall not apply in the case of apucceed to any other foreign taxes paid o

is considered as owning more than 10 percent @ixchanging shareholder whose stock ificurred by the foreign acquired corpora-

FC stock. USP is thus a United States shareholdﬂ;ie foreign acquired corporation has a faﬁion,

of FC under paragraph (b)(2) of this section and 2) Example The following example
as a result, is subject to the rules of paragraph (market value of less than $50,000 on the ( ) P 9 P

characterize any of DC1’s gain as a dividend.
(i) Alternate result 2 If DC1 makes a valid



illustrates the rules of this paragraph (d):graph (b)(1)(i)(A) of this section is a sec-thereunder, as well as section 367(a). If FP and FC1
Example—(i) Facts DC, a domestic corporation tion 1248 shareholder; or are Cglntfot”ed_f(é'feig? COFF:_Orat]i-OZTS ai to \;\]/hligh bC
e e s, () Immediately after the exchangey” % S B e S0 o0 Lo on
and ?)rofits,pnone 01.‘ which are attrFi)butabIe to DC’gsfhe foreign acquiring (_:orporation (_Or' in_367(b) result is the same asEt'lxami)Ie 2- that is,
FC stock under 51.367(b)-2(d)(3). FC has paid foth® case of a reorganization described ifaragraph (b)(1)(i) of this section does not apply to
eign taxes that are not eligible for credit under sesection 368(a)(1)(B), the foreign acquiredequire inclusion in income of the section 1248
tion 906. In a liquidation described in section 332¢orporation) is not a controlled foreign@mount. Under t_rt1_ese circumstarices, tlf:je amoi"t]rt] 0
FC e o roary 0 O, e ot s 0 whih e Unied Sato 04 00l ayeement vl el
(i) Result The quuidation. of FC into DC is a PEISON descr_'bed n- paragrf'ipl?ransfer. If FP or FC1 is not a controlled foreign cor-
section 367(b) exchange. Thus, DC is subject to tH®)(1)(1)(A) of this section is a SeCtlonporation as to which DC is a (direct or indirect) sec-
section 367(b) regulations, and must file a sectiod248 shareholder. tion 1248 shareholder immediately after the ex-
367(b) notice pursuant to §1.367(b)-1(c). Pursuant (ji) Examples The following examples ,Ch"énge’ ti‘e;‘_ﬂlﬁ St‘?Cti%r?W(bt),reT“('; is the same a
tho Torcion tavoe peic by F& s not raryover 0 A UStrate the rules of this paragrapl i0r G iy from F2, the section 124
because FC's foreign taxes are not eligible for cred )(L): . ) ) amount ($20) attributable to the FC2 stock that DC
under section 906. ) Exr?mple 1_(')dF39t5 ::C1 'j _a;(_)relgln ?orptljr_a- exchanged. Under these circumstances, the amour
. . . tion that is owned, directly and indirectly (applyingqf the gain recognition agreement would equal the
regggseioﬁsvsg?n 1.367(b)-4 is revised i, ownership rules of section 958), solely by foramount of the gain realized on the indirect stock

. . eign persons. DC is a domestic corporation that igansfer, less the $20 section 1248 amount inclusion.
81.367(b)—4 Acquisition of foreign cor-unrelated to FC1. DC owns all of the outstanding Example 4() Facts DC1, a domestic corpo-

porate stock or assets by a foreign corpostock of FC2, a foreign corporation. Thus, undefation, owns all of the outstanding stock of DC2, a
ration in certain nonrecognition transac- §1.367(b)-2(a) and (b), DC is a section 1248 shargpmestic corporation. DC2 owns various assets in-
tions. holder with respect to FC2, and FC2 is a controlleg),ding all of the outstanding stock of FC2, a foreign

: . . foreign corporation. Under §1.367(b)-2(c)(1), th&grporation. The stock of FC2 has a value of $100
(@) Scope This section applies t0 ansection 1248 amount attributable to the stock of FC2nd DC2 has a basis of $30 in such stock. The sec

acquisition by a foreign corporation (theneld by DC is $20. In a reorganization described ifjon 1248 amount attributable to the FC2 stock held
foreign acquiring corporation) of thesection 368(a)(1)(C), FC1 acquires all of the assefy, pc2 is $20. DC2 does not own any other stock
stock or assets of another foreign corporgfd assumes all of the liabilities of FC2 in exchangg, 4 foreign corporation. FC1 is a foreign corpora-
tion (the foreign acquired Corporation) infor FC1 voting stock. The FC1 voting stock "€-tion that is unrelated to DC1, DC2 and FC2. In are-

- . . ceived does not represent more than 50 percent gfyanization described in section 368(a)(1)(C), FC1
an exchange described in section 351 Org voting power or value of FCL's stock. FC2 diszcquires all of the assets and liabilities of DC2 in ex-

reorganization described in sectionributes the FC1 stock to DC, and the FC2 stock helghange for FC1 voting stock that represents 20 per-

368(a)(1)(B), (C), (D), (E), (F) or (G). by DCis canceled. ) cent of the outstanding voting stock of FC1. DC2
See §1.367(a)-3(b)(2) for additional rules () Result FC1 is not a controlled foreign cor- gistributes the FC1 stock to DC1, and the DC2 stock
that may apply. poration immediately after the exchange. ASs a reselq by DC1 is canceled. DC1 properly files a gain

(b) Income inclusion If an exchange is o e rorande is described h paragraph (0)()icognition agreement under §1.367(a)-8 to qualit

: . ; - 1> of this section. Under paragraph (b) of this sectiofor nonrecognition treatment under section 367(a)
described in paragraph (b)(1)(i), (2)(i) oDC must include in income, as a deemed dividengz respect to DC2’s transfer of the FC2 stock to

(3) of this section, the exchanging shargtom FC2, the section 1248 amount ($20) attributecy. See §1.367(a)-8(f)(2).
holder shall include in income as gP'e to the FC2 stock that DC exchanged. (i) Result Pursuant to paragraph (b)(1)(i)(A) of

. . Example 2—(i) Facts The facts are the same asi; i i i
deemed dividend the section 1248 amoui;]t xamp (i) Sthis section, DC2 is the exchanging shareholder that

; : Example 1 except that the voting stock of FC1,is 5 section 1248 shareholder with respect to FC2
attributable to the stock that it exchangeswhich is received by FC2 in exchange for its asseige foreign acquired corporation. Immediately after

(1) EXCharlge that results in loss Of staand distributed by FC2 to DC, represents more thafie exchange, DC2 is not a section 1248 shareholde
tus as section 1248 shareholde(i) 50 percent of the voting power of FC1's stock undeith respect to FC1, the corporation whose stock is
Rule An exchange is described in thighe rules of section 957(a). _ _ ~ received in the exchange (because the DC2 stock i
paragraph (b)(1)(i) if— (i) Result Paragraph (b)(1)(i) of this section canceled). Thus, paragraph (b)(1)()(B) of this sec-

. does not apply to require inclusion in income of thejon, is satisfied and. as a result paragraph (b)(1)(i)
(A) Immediately before the exchangesection 1248 amount, because FC1 is a controligs this section applies to DC2’s section 361 ex-

the exchanging shareholder is— foreign corporation as to which DC is a section 1248nange of FC2 stock. Accordingly, under paragraph

(1) AUnited States person that is a seghareholder immediately after the exchange. (b) of this section, DC2 must include in income, as a
tion 1248 shareholder with respect to the Ex@mple 3-() Facts. The facts are the same asjeemed dividend from FC2, the section 1248
foreign acquired corporation; or in Example 1 except that FC2 receives and distribmount ($20) attributable to the FC2 stock that DC2

. . . utes voting stock of FP, a foreign corporation that i%xchanges. This result arises without regard to
(2) Aforeign corporation, and a Unitedin control (within the meaning of section 368(c)) ofwhether FC1 and FC2 are controlled foreign corpo-

States person is a section 1248 shareel, instead of receiving and distributing votingrations immediately after the exchange. For the tax
holder with respect to such foreign corpostock of FCL1. _ treatment of DC2's transfer of assets (other than
ration and with respect to the foreign ac- () Result For purposes of section 367(a), thestock) to FC1, see sections 367(a)(1) and (a)(3), anc
quired corporation; and transfer is an indirect stock transfer subject to segpe regulations thereunder. Because the exchange |

) . - tion 367(a). See §1.367(a)-3(d)(1)(Iv). Accordyisg described in section 361(a) or (b), see section
(B) Either of the following conditions ingly, bc's exchange of FC2 stock for FP stockag7(a)(5) and any regulations thereunder. If any of

is satisfied— under section 354 will be taxable under sectiofne assets transferred are intangible assets, see se
(1) Immediately after the exchange367(a) (and section 1248 will be applicable) if DCiion 367(d) and the regulations thereunder.

the stock received in the exchange is n(fﬁg'rs dtgne:ée' i”vtvoit":] gaig;eg%%“(ig‘)’” Sagreemeﬂtnigearc‘ (2) Receipt by exchanging shareholder
stock in a corporation that is a controlIecg1.367(a)_3(b)(2), if DC enters into a gain recognipf preferred or other stock in certain in-

fOI’EIgn COI’pOFatIOH as to Wh'Ch thern agreen’]entY the exchange will be Subiect to th%tances—o) Rule An eXChange |S de'
United States person described in pararovisions of section 367(b) and the regulationscribed in this paragraph (b)(2)(i) if—



(A) Immediately before the exchangegq gain recognition agreement in accordance witdeemed to be an exchange described i
the foreign acquired corporation and th&1:367(a)-8. Even though paragraph (b)(1)() ofhjs paragraph (b)(3) if the following con-

. e . his section does not apply to require inclusion in in-y... . g
forelgn acquiring corporat|ons are nofcome by DC of the section 1248 amount, DC mus itions are satisfied

members of the same affiliated groupeyertheless include the $20 section 1248 amount in (1) During the 24-month period imme-

(within the meaning of section 1504(a)income as a deemed dividend from FC2 under pargliately preceding or following the date of
but without regard to the exceptions sedraph (b)(2)(i) of this section. Thus, if DC entersthe recapitalization, the corporation that
forth in section 1504(b), and substitutingte a gain recognition agreement, the amount is $33ndergoes the recapitalization (or a prede

the words “more than 50” in place of tha ¢ $50 gain realized less the $20 recognized undgp, ooy o o successor to, such corporz
section 367(b)). If DC fails to enter into a gain

words “at least 80" in sections ecognition agreement, it must include in incomdion) also engages in a transaction tha
1504(a)(2)(A) and (B)); under section 367(a)(1) the $50 of gain realized ($20/ould be described in paragraph (b)(2)(i)

(B) Immediately after the exchange, &f which is treated as a dividend under sectionf this section but for paragraph
domestic corporation meets the ownert248). Section 367(b) does not apply in such case(p)(2)(i)(C) of this section, either as the

. . . Example 2—(i) Facts The facts are the same as, . . . :
ship threshold specified by section 902(a|)1 Example 1 except that DC owns all of the out- foreign acquired corporation or the for

or (b) such that it may qualify for aganging stock of FC1 immediately before the tran€€19N @cquiring corporation; and
deemed paid foreign tax credit if it re-action. (i) The exchange in the recapitaliza-

ceives a distribution from the foreign ac- (i) Result Both section 367(a) and sectiontion is described in paragraph (b)(2)(i)(C)
quiring corporation (directly or through367(0) apply to the transfer. Paragraph (b)(2)() b this section.

: . this section does not apply to require inclusion of the . .
tiers); and section 1248 amount. Under paragraph (b)(2)(i)(A (c) Exclusion of deemed dividend from

(_C) The exchanging shareholder regg is section, the transaction is outside the scope Br€ign personal holding ComparW_in'
ceives preferred stock (other than preparagraph (b)(2)(i) of this section because FC1 ar@gome—(1) Rule In the event the section
ferred stock that is fully participating with FC2 are, immediately before the transaction, ment248 amount is included in income as &
respect to dividends, redemptions anBers of the same affiliated group (within the meangeemed dividend by a foreign corporation

corporate growth) in consideration for"9 °f such paragraph). Thus, if DC enters into & \je haragraph (b) of this section, suct
_gain recognition agreement in accordance with

common stock or preferred stock that i§; 367(a)-8, the amount of such agreement is ss8€€med dividend shall not be included a:
fully participating with respect to divi- As in Example 1if DC fails to enter into a gain foreign personal holding company in-
dends, redemptions and corporate growtlgcognition agreement, it must include in incomecome under section 954(c).

or, in the discretion of the Commissionef>0. $20 of which will be treated as a dividend (2) Example The following example

feci ) nder section 1248. . . )
or the Commissioner’s delegate (ana Example 3-(i) Facts FCL is a foreign corpora- illustrates the rule of this paragraph (c):

without regard to whether the stock €Xfion. DC is a domestic corporation that is unrelated Example—(i) Fact.s FClis a fqreign corpora-
changed is common stock or preferreeb FC1. DC owns all of the outstanding stock 0Pon that is owned, directly and indirectly (applying

. . . . . ; he ownership rules of section 958), solely by for-
2 f . Th 1248 . . . . .
StOCk)’ receives stock that entitles it tdC2, a foreign corporation e section é|gn persons. DC is a domestic corporation that i

participate (through dividends, redempamount attributable to the stock of FC2 held by Ddjnrelated to FC1. DC owns all of the outstanding

. . . is $20. In a reorganization described in section : )
tion payments or otherwise) dlsprop0r368(a)(l)(8)y FC1 acquires all of the stock of FC2 stock of FC2, a foreign corporation. FC2 owns all

ti_onat9|y in the earnings gen_erated bY_ PaExchange for FC1 voting stock that constitutes 1§ the Sutjtangllnges;og:k gf FClS’ ahforelgn_ corfgzas-
ticular assets of the foreign acquiregercent of the voting stock of FC1 for purposes ofon. Under S1. (b)-2(c)(1), the section

. . LS : . . amount attributable to the stock of FC3 held by FC2
corporation or fore|gn acquiring corpora-section 902(a). The FC1 voting stock received b}/

) . T . $20. In a reorganization described in section

tion. DC in the exchange carries voting rights in FC1, b )
. . by agreement of the parties the shares entitle th 68(3)(1)(8)1 FC1 acquires from F.C2 all of the
(i) Examples The following exam- stock of FC3 in exchange for FC1 voting stock. The

. . holder to dividends, amounts to be paid on redemp- ) )
ples illustrate the rules of this paragrapfon, and amounts to be paid on liquidation, that ar%C:L voting stock received by FC2 does not repre-
nt more than 50 percent of the voting power or

(b)(2): to be determined by reference to the earnings 6f X
Example (i) Facts FC1 is a foreign corpora- value of FC2 as of the date of such event, and th‘é?lg? of FC1's SIOCk.‘ .
tion. DC is a domestic corporation that is unrelatedre affected by the earnings or value of FC1 only if (")_ Re_sult F(_:l is not a controlled foreign cor-
to FC1. DC owns all of the outstanding stock ofFFC1 becomes insolvent or has insufficient capita‘?oratlon |mmed|atel){ after.the exchangg. Undgr
FC2, a foreign corporation, and FC2 has no outsurplus to pay dividends. paragraph (b)(1) of this section, FC2 must mclude_m
standing preferred stock. The value of FC2 is $100 (i) Result Under §1.367(a)-3(b)(1), DC will T;ige’ as atdgggne(itqg'(tjegld ftro?] F(F:cs:’g,thf SE(;EO:
and DC has a basis of $50 in the stock of FCZot be subject to tax under section 367(a)(1) if it eng amount ($20) attributable 0 the &3 stock tha
Under 81.367(b)-2(c)(1), the section 1248 amoungrs into a gain recognition agreement with respectC2 exchanged. The deemed dividend is treated ¢

attributable to the stock of FC2 held by DC is $20to the transfer of FC2 stock to FC1. Unde@ dividend for purposes of the Internal Revenue

In a reorganization described in sectiong§1.367(a)-3(b)(2), the exchange will be subject thde as provided in §1'367(b)_2(e)(2.).; howgver,
368(a)(1)(B), FC1 acquires all of the stock of FC2he provisions of section 367(b) and the regulationund(.ar this paragraph.(c) the deem.Ed dividend is no
and, in exchange, DC receives FC1 voting preferrethereunder to the extent that it is not subject to tax 19" personal holding company income to FC2.
stock that constitutes 10 percent of the voting stodkinder section 367(a)(1). Furthermore, even if DC (d) Rules for subsequent exchanges
of FC1 for purposes of section 902(a). Immediatelwould not otherwise be required to recognize in{1) In general If income is not required
after the exchange, FC1 and FC2 are controlled focome under this section, the Commissioner or thigp be included under paragraph (b) of
ﬁiglg CorporationzI and DC is a Sectrzo(r;))%Z;Eii Shire}ommissioner’s delegate may nevertheless requitgis section in a section 367(b) exchange
older of FC1 and FC2, so paragrap 1)(i) of thighat DC include the $20 section 1248 amount in in- . - . .
section does not require inclusion in income of theome as a deemed dividend from FC2 under par%—escr_lbed In paragraph (a) of this sectior
section 1248 amount. graph (b)(2)(i) of this section. non-inclusion exchange) then, for pur-

(i) Result Pursuant to §1.367(a)-3(b)(2). the (3) Certain recapitalizations An ex- Poses of applying section 367(b) or
transfer is subject to both section 367(a) and secticghange pursuant to a recapitalizati0|4248 to subsequent exchanges, the de

367(b). Und 1.367(a)-3(b)(1), DC will b . i i i i
subj(ec)tto tgxirnzer se(:(t?c))n 3?6%((51))(1) if i\tNéntTa?; in?ynder section 368(a)(1)(E) shall bdermination of the earnings and profits



attributable to an exchanging shareto DC1'’s stock in FC1. DC2, a domestic corporathe determination of the earnings and profits at-
holder’s stock received in the non_indu_tion, owns all of the outstanding stock of FC2, aributable to DC1’s stock in FC2 will include a
. . foreign corporation. DC2 has owned all of thecomputation that refers to 40 percent of the post-
S_Ion exchange shall include a Comp_Utas'tock of FC2 since FC2's formation. FC2 has $4@eorganization earnings and profits of FC2, and
tion that refers to the exchangingy earnings and profits, all of which is eligible forthat refers to 100 percent of the pre-reorganization
shareholder’s pro rata interest in thenclusion in the section 1248 amount attributablearnings and profits of FC1. The earnings and
earnings and profits of the foreign acto DC2's stock in FC2. DC1 and DC2 are unreprofits attributable to DC1's stock in FC2 will not
quiring corporation (and, in the case of %agg?.)(l;]( a) reocrganizaftion (Ijlesfcrri]bed ink s?ct(i:oincludle agybof tge2 $4Q of earl]rnings and_ profitshac—
. . a)(1)(B), DC1 transfers all of the stock of FClcumulated by FC2 prior to the transaction. Those
StOCk_ transfer, the forelgn acquwed Corfo FC2 in exchange for 40 percent of FC2 stockearnings and profits are attributable to DC2 under
poration) that accumulate after the nonpc1 enters into a five-year gain recognition agreesection 1248.
inclusion exchange, as well as its preénent under the provisions of §§1.367(a)-3(b) and Example 3—(i) Facts DC1, a domestic corpo-
rata interest in the earnings and profit$.367(a)—8 with respect to its transfer of FC1 stockation, owns all of the outstanding stock of FC1, a
of the foreign acquired corporation that® '(:0)2 £ (A e or of FCL to FC2 1 foreign iorﬁforggo”'f'zc.l owns all of the OUtCStar?d'
. . ii) Result (A) DC1's transfer of FC1 to FC2 is ing stock of FC3, a foreign corporation. DC1 has
accumulated before the non-inclusion 1< ineq'in paragraph (b)(1)(). (2)(). or (3owned all of the stock of FC1 since FC1's forma-
exchange. See also sectiony s section. As a result, DC1 is not required tdion, and FC1 has owned all of the stock of FC3
1248(c)(2)(D)(ii). The earnings andinclude in income the section 1248 amount attribsince FC3's formation. FC3 has $20 of earnings
profits attributable to the stock receiveditable to its FC1 stock and the rules of paragrapind profits, all of which is eligible for inclusion in
by an exchanging shareholder in théd)(ll), of this §ect;%n (:Er;ply. ‘zl'hgs, forg)urposes ofhe Iie‘ctio(r; 124(;3 _amr(])unt atiributéa\bsle to DC1's
. . . applying section 367(b) or 1248 to subsequent exstock in FC1 and in the section 1248 amount at-
non-inclusion _exchange s.hall not In-changes of FC2 stock, the determination of thé&ibutable to FC1's stock in FC3. Such earnings
clude any earnings and profits of the fOréarnings and profits attributable to DC1's stock irand profits are similarly eligible for inclusion as a
eign acquiring corporation that accumugFc2 will include a computation that refers to 40dividend attributable to FC1's stock in FC3 under
lated before the non-inclusion exchang@_ercent of the post-reorganization earnings ansection 964(e). DC2, a domestic corporation,
In the case of a non-inclusion eXChang@'OﬁtS of FC1 and FC2, and that refers to 100 pewwns all of the outstanding stock of FC2, a foreign
in which the exchanging shareholder is &ent of the $20 of pre-reorganization earnings ancorporation. DC2 has owned all of the stock of
. . . profits of FC1. The earnings and profits attribut+C2 since FC2's formation. FC2 has $40 of earn-
foreign corporation, this paragraphype to bc1's stock in FC2 will not include any ofings and profits, all of which is eligible for inclu-
(d)(1) shall also apply for purposes Othe $40 of earnings and profits accumulated bgion in the section 1248 amount attributable to
determining the earnings and profits atFC2 prior to the transaction. Those earnings andC2'’s stock in FC2. DC1 and DC2 are unrelated.
tributable to the exchanging foreign corPprofits are attributable to DC2 under sgction 1248n a reorganization described in section
poration’s shareholders, as well as fOll;lowever, paragraph (d)(1) oi this se_ctlon does ncﬁGB(a)(_l)(B), FC1 transfers all of the stock of FC3
. . apply for purposes of applying section 367(b) oto FC2 in exchange for 40 percent of FC2 stock.
purposes of determining the €arningge4(e) to subsequent exchanges of FC1 stock by (ii) Result (A) FC1's transfer of FC3 to FC2 is
and profits attributable to the exchangrc2. For these purposes, the determination of thet described in paragraph (b)(1)(i), (2)(i), or (3)
ing foreign Corporation when applyingearnings and profits attributable to FC2's stock irof this section. As a result, FC1 is not required to
section 964(e) to Subsequent sales or exC1 is made und_er the principles of ‘section 124Bclude in_income the section 1248 amount attrib-
changes of the stock of the foreign aCa_md, as a result, includes a computation that refewsable to its FC3 stock and the rules of paragraph
. . to the $20 of earnings and profits attributable tgd)(1) of this section apply. Thus, for purposes of
quiring corporation. FC2's section 1223(2) holding period in the FClapplying section 367(b) or 1248 to subsequent ex-
(2) Subsequent dispositions by a forstock. changes of FC1 stock, the determination of the
eign acquiring corporation In the case (B) In the event FC2 exchanges FCL1 stock in aarnings and profits attributable to DC1’s stock in
of an exchange by a foreign acquirin ransaction that‘is subject tq section 367(b) oFC1 will include a computati‘on ihat refers to 40
corporation that is subject to Sectio%m(e), a proportionate reduction must be made fmercent of the post-reorganization earnings and
he $20 of earnings and profits that was previouslgrofits of FC2 and FC3, and that refers to 100 per-
367(b) or 964(e) and that follows a NONzibyted under paragraph (d)(1) of this section toent of the $20 of pre-reorganization earnings and
inclusion exchange (as defined in parasci’s stock in FC2. Thus, for example, if FC2profits of FC3. The earnings and profits attribut-
graph (d)(]_) of this section), the rules ofells 50 percent of its FC1 stock (at a time wheable to FC1's stock in FC2 will not include any of
paragraph (d)(l) of this section shall nothere have been no other reductions that affect thke $40 of earnings and profits accumulated by
tt§_20 of FC1 earnings and profits), paragraph (d)(2yC2 prior to the transaction. Those earnings and
. of this section requires DC1 to proportionately reprofits are attributable to DC2 under section 1248.
sequent exchange, proportionate reduggce the $20 of earnings and profits that was prdor purposes of applying section 367(b) or 964(e)
tions shall be made to the earnings angbusly attributed to its FC2 stock (to $10). Thisto subsequent exchanges of FC2 stock, the deter
profits that accumulated before the nonreduction occurs without regard to whether FC2nination of the earnings and profits attributable to
inclusion exchange and that were attnbr_ecognizels gair(])on its salehof ]!:Cl stock.h FC;l’s stock in FC2 will il];]Clrl].Ide a computation that
. Example 2—(i) Facts The facts are the samerefers to 40 percent of the post-reorganization
u_ted under paragraph (d)(l) of this Secés inExample 1 except that in a reorganizationearnings and profits of FC2 and FC3, and that
tion. Such reductions shall be mad@escribed in section 368(a)(1)(C), FC1 transfersefers to 100 percent of the $20 of pre-reorganiza-
without regard to whether gain is recogall of its assets to FC2 in exchange for 40 percetion earnings and profits of FC3. The earnings and
nized on the subsequent sale or exchangxé_FCZ stock. FC1 then distributes the stock oprofits attributable to FC1's interest in FC2 do not
(3) Examples The following exam- FC2 to DC1, and the FC1 stock held by DC1 isnclude any of the $40 of earnings and profits ac-
. . . . canceled. None of FC1's assets include stock. cumulated by FC2 prior to the transaction. How-
ples illustrate the rules of this section: i Result FC2" isition of FC1 is not de- h (d)(1) of thi tion d ;
Example 1—(j) Facts DCL, a domestic corpo- (_u) gsu s acquisi ion o) _ is no e_ ever, paragraph (d)(1) o | is sec_lon oes no
ration, owns all of the outstanding stock of FC1, ascrlped in paragraph (b)(l_)(l), (2)(|),‘or 3) Qf thisapply for purposes of applying section 367(b) or
foreign corporation. DC1 has owned all of thesectlon. As a result, DC1 is not required to includ®64(e) to subsequent exchanges of FC3 stock by
. s ) income the section 1248 amount attributable t&C2. For these purposes, the determination of the
stock OT FCL since F_Cls formatl_on._ FC_l _has $2| s FC1 stock and the rules of paragraph (d)(1) afarnings and profits attributable to FC2’s stock in
of earnings and profits, all of which is eligible forthis section apply. Thus, for purposes of applying-C3 is made under the principles of section 1248

inclusion in the section 1248 amount attrIbUtablesection 367(b) or 1248 to subsequent exchangeand, as a result, includes a computation that refers

apply. However, as a result of such a su



to the $20 of earnings and profits attributable t¢he extent gain is recognized under sec- (4) Basis redistribution If a distributee

FC2's section 1223(2) holding period in the FCjon 367(e)(1) and the regulations therereduces the basis in the stock of the dis
Sto(cé()' In the event FC2 exchanges FC3 stock in gnder. N o tribL_Jting or conj[rolled corporation (or has
transaction that is subject to section 367(b) or (3) Determining whether distributeesan inclusion with respect to such stock)
964(e), a proportionate reduction must be made @re individuals All distributees in a dis- under paragraph (c)(2) of this section, the
the $20 of earnings and profits that was previouslgribution described in paragraph (b)(1) oflistributee shall increase its basis in the
attributed under paragraph (d)(1) of this section tgnjs section are presumed to be individustock of the other corporation by the

DC1's stock in FC1 (for purposes of subsequeny, However, the shareholder identificaamount of the basis decrease (or deeme

ﬁ%pl'fga;'tiﬂffiﬁeﬁg‘;”(fffgf}rggif;‘?fafuﬁsgqajeﬁ’@on principles of §1.367(e)-1(d) (includ-dividend inclusion) required by paragraph
application of section 367(b) or 964(e)). Thus, foing the reporting procedures in(c)(2) of this section. However, the dis-
example, if FC2 sells 50 percent of its FC3 stocig1.367(e)—1(d)(2) and (3)) shall apply fotributee’s basis in such stock shall not be
(at a time when there have been no other redumerposes of rebutting this presumption. increased above the fair market value o
Tt'g)n Spt:gg?;fss(g?;zoﬂ ?gigigcfg:'?egqsuﬁgg Brcol' (4) Applicable cross-referencesFor such stock and shall not be increased t
and FC1 1o proportionately reduce the $20 of earfUl€S With respect to a distributee that is the extent the increase diminishes the dis
ings and profits that was previously attributed t@artnership, trust or estate, segibutee’s postdistribution amount with re-
their FC1 and FC2 stock, respectively (to $10)81.367(b)—2(k). For additional rules re-spect to such corporation.
These reductions occur without regard to whethggting to a distribution of stock of a for-  (d) Non-pro rata distribution by a con-
FC2 recognizes gain on its sale of FC3 stock. ign corporation by a domestic corporatrolled foreign corporation—(1) Scope
Par. 7. Sections 1.367(b)-5 an_(ﬁon, see section 1248(f) and theThis paragraph (d) applies to a distribu-
1.367(b)—6 are "’?dd?d t(.) read as fOIIOWs'regulc";ltions thereunder. For additionalion described in section 355 in which the
§1'.367(.b)_5 _D|str|but|ons of stock de'rules relating to a distribution described irdistributing corporation is a controlled
scribed in section 355. . . section 355 by a domestic corporation to Boreign corporation and in which the
(a)_ln generai—(1) Scope Th's_ sepuo_n foreign distributee, see section 367(e)(19tock of the controlled corporation is not
provujes r_ules rglatlng toa dlstr|.but|onand the regulations thereunder. distributed pro rata to each of the distrib-
Qescnbed n sec.tlon 355 and to which sec- (c) Pro rata distribution by a con- uting corporation’s shareholders.
tion .367(b) applles._ F_or Purposes of thl?‘rolled foreign corporation—(1) Scope (2) Treatment of certain shareholders
;ectlon, the termsllstrlt_)utlng corpora- ;¢ paragraph (c) applies to a distribuas distributees For purposes of the sec-
tion, controlled corporathmanddlstrlbg- tion described in section 355 in which the&ion 367(b) regulations, all persons own-
tfaehave the same meaning as used in s istributing corporation is a controlleding stock of the distributing corporation
tion 355 and the regula}tlons thereunder. foreign corporation and in which theimmediately after a transaction describec
@) .Treatment of distributees as €Xstock of the controlled corporation is disin paragraph (d)(1) of this section shall be
changlng shareholders For purposes O.f tributed pro rata to each of the distributingreated as distributees of such stock. Fo
the se(_:'uon 367(b) r.egulatlon_s, all .d'smbborporation’s shareholders. other applicable rules, see paragrapt
utees in a transaction de§cr|beq N para- (2) Adjustment to basis in stock and in{a)(2) of this section.
graph (b), (c), or (d) qf this section Sha”come inclusion If the distributee’s post-  (3) Inclusion of excess section 1248
be tr.eat(.ad as exc_hanglng ;hareholders tI'blé}gtribution amount (as defined in paraamount by exchanging shareholdelf
realize income in a section 367(b) ex'graph (e)(2) of this section) with respecthe distributee’s postdistribution amount
change._ o . to the distributing or controlled corpora-(as defined in paragraph (e)(2) of this sec
(_b) Distribution by a domestlt_: COTPO" 451 is less than the distributee’s predistrition) with respect to the distributing or
rgtlon—(l) Gen.eral ru_le In a cﬁstrlbu—. bution amount (as defined in paragraphkontrolled corporation is less than the dis-
t|qn d(_ascnbed n septlon_ 355, if the d.'s'(e)(l) of this section) with respect to sucltributee’s predistribution amount (as de-
trlbutmg corporation Is a domesuccorporation, then the distributee’s basis ifined in paragraph (e)(1) of this section)
gorppratlon Qnd the conFroIIed Corporag, o stock immediately after the distribuwith respect to such corporation, then the
Flon 's a foreign corporation, the fO”OW'tion (determined under the normal princidistributee shall include in income as a
|ng.general rulles_shall apply— . ples of section 358) shall be reduced bgleemed dividend the amount of the differ-
(i) If the distributee is a (?orporatlon,the amount of the difference. Howeverence. For purposes of this paragrapl
then.the controlled corporz_athn shall b(%he distributee’s basis in such stock shaf{ll)(3), if a distributee owns no stock in
cor?.S|dered 0 .be a corpqratlor!, anq not be reduced below zero, and to the exhe distributing or controlled corporation
(i) 1f the distributee is an |nd|V|dg§I, tent the foregoing reduction would havemmediately after the distribution, the dis-
then, splely for Purposes of d(.ater.mlnlln educed basis below zero, the distributetgibutee’s postdistribution amount with re-
the gam.recognlzed by the dlsmbUt.m%hall instead include such amount in inspect to such corporation shall be zero.
corporation, the controlled corporation

shall not be considered to be a Corpor%ome as a deemed dividend from such (4) Interaction with 81.367(b)-2(e)(3)&H

tion, and the distributing corporation shal orporation. (i) Limited application The basis increase
recégnize any gain (but not loss) realize (3) Interaction with 81.367(b)—2(e)(3)(ii)) provided in 8§1.367(b)—2(e)(3)(ii) shall apply
on the distribution z';]e%?k()éi)sizs( )zg)c(rgaie” provid?d irto a deemed dividend thathis(oil;g)udfeokl]_in in-
. . . . —2(e i) shall not apply to acome pursuant to paragrap of this sec
(2) Section 367(e) transacthnsThe. deemed dividend that is included in incomé&on only to the extent that such basis increas
rules of paragraph (b)(.l ) of.th|.s sectio ursuant to paragraph (c)(2) of this section.does not increase the distributee’s basis aboy
shall not apply to a foreign distributee t



the fair market value of such stock and does Example 3—(i) Facts USS, a domestic corpo- postdistribution amount is $60 less than its predis-
not diminish the distributee’s postdistributiorfation’ owns 40 percent of the outstanding stock dfibution amount. Accordingly, under paragraph
amount with respect to such corporation. ED, a controlled forelgn_ corporation (CFC). USS(C)(_Z) gf t_h|s section, USS is required to re(_juce its

s ! . A . as owned the stock since FD was incorporatethasis in its FC stock from $40 to $0 and include

(i) Interaction with predistribution zng Fp has always been a CFC. USS has a ba$20 in income as a deemed dividend from FC.
amount For purposes of this paragraplaf $80 in its FD stock, which has a fair marketUnder paragraph (c)(3) of this section, the basis
(d), the distributee’s predistributionvalue of $200. FD owns 100 percent of the outincrease provided in §81.367(b)-2(e)(3)(ii) does
amount (as defined in paragraph (e)(l) atanding stock of FC, a foreign corpgration. FDnot apply with regard to the $20 deemeq dividgnd.
this section) shall be determined Withouﬂas owned the stock since FC was incorporatetinder the rules of paragraph (c)(4) of this section,

L. . either FD nor FC own stock in any other corpoUSS increases its basis in FD by the amount by
regard to any basis increase permittegion. Fp has earnings and profits of $0 and a fairhich it decreased its basis in FC, as well as by the
under paragraph (d)(4)(i) of this section. market value of $250 (not considering its owneramount of its deemed dividend inclusion ($40 +

(e) Definitions_(]_) Predistribution ship of FC). FC has earnings and profits of $300$40 + $20 = $100).
amount For purposes of this section, thé&one of which is described in section 1248(_d),‘and Ex‘ample 2—(i) Facts USS1 and USS2, do-
predistribution amount with respect to E?falr mark_et vaiue of $_250. In a pro r_atai distribumestic cprporatlons, each own 50 percer_ﬂ of the

L e ion described in section 355, FD distributes tmutstanding stock of FD, a controlled foreign cor-
distributing or controlled corporation is theyss stock in FC worth $100; thereafter, USS's Flporation (CFC). USS1 and USS2 have owned
distributee’s section 1248 amount (as detock is worth $100 as well. their FD stock since it was incorporated, and FD
fined in §1_367(b)_2(c)(1)) Computed im- (i) Result—(A) FD’s distribution is a transac- has always been a CFC. USS1 and USS2 eacl
mediately before the distribution (and aftefion described in paragraph tc)(l) gf this sectionhave a basis of $500 in their FD stock, anq the fair
any section 368(a)(1)(D) transfer Con_Under patagraph.(c)_(Z) _of this sectlon,_USS mugharket value of each block of FD sto_ck is $750.

. \ L . compare its predistribution amounts with respedED owns 100 percent of the outstanding stock of
nected with the section 355 distribution)y, £p and FC to its respective postdistributiorFC, a foreign corporation. FD owned the stock
but only to the extent that such amount ismounts. Under paragraph (e)(1) of this sectiorsince FC was incorporated. Neither FD nor FC
attributable to the distributing corporationUSS’s predistribution amount with respect to FDown stock in any other corporation. FD has earn-
and any corporations controlled by it im-©r FC is its section ;24}8 a_mount computed immengs and profits_ of $0 gnd a fair market value of
mediately before the distribution (the dis_:ilately before the d|_str|but_|on, but only to the ex-$750 (nqt conS|der|ng_ its ownership of FC)._ FC_:

L. ent such amount is attributable to FD or FChas earnings and profits of $500, none of which is
tributing group) or the controlled corporanger §1.367(b)-2(c)(1), USS's section 1248&lescribed in section 1248(d), and a fair market
tion and any corporations controlled by iamount computed immediately before the distribuvalue of $750. In a non-pro rata distribution de-
immediately before the distribution (thetion is $120, all of which is attributable to FC.scribed in section 355, FD distributes all of the
controlled group), as the case may bé"hus, _Uzg’s p(;gdistribdqtionb amount with rgshpecstoct of FC to USS2 in exchange for USS2's FD
S to FD is $0, and its predistribution amount with restock.
under the prInCIpleS of §§1'1248_1(d)(3)$|oect to FC is $120. These amounts are computed (ii) Result—(A) FD's distribution is a transac-
1.1248-2 and 1.1248-3. However, th@s follows: If USS had sold its FD stock immedi-tion described in paragraph (d)(1) of this section.
predistribution amount with regard to theately before the transaction, it would have recogdnder paragraph (d)(2) of this section, USS1 is
distributing group shall be computed with-nized $120 of gain ($200 fair market value & $8@onsidered a distributee of FD stock. Under para-
out taking into account the distributee’é)ajis)d- A(Ijl of ;he gain would have (tj)etTln tfre;\ted agraph (d)(Sg of thisdsectign, USS1 and USSthust

s . ividend under section 1248, and all of the se@wompare their predistribution amounts with re-
predlstrlbutlon amount with respect to th(%on 1248 amount would have been attributable tepect to FD and FC stock to their respective post-
controlled group. FC (based on USS's pro rata share of FC’s earmlistribution amounts. Under paragraph (e)(1) of

(2) Postdistribution amount For pur- ings and profits (40 percent x $300)). this section, USS1’s predistribution amount with
poses of this section, the postdistribution (B) Under paragraph (e)(2) of this sectionrespect to FD or FC is USS1's section 1248
amount with respect to a distributing oUSS’s postdistribution amount with respect to FDamount computed immediately before the distribu-
controlled corporation is the distributee’®" FC is its section 1248 amount with respect ttion, but only to the extent such amount is attribut-

. . .“such corporation, computed immediately after thable to FD or FC. USS2's predistribution amount
section 1248 amount (as defined iRjsyibution (but without regard to paragraph (c) ofs determined in the same manner. Under
§1.367(b)—2(c)(1)) with respect to Suchnis section). Under §1.367(b)-2(c)(1), USS's§1.367(b)-2(c)(1), USS1 and USS2 each have a
stock, computed immediately after thesection 1248 amounts computed immediately aftezection 1248 amount computed immediately be-
distribution (but without regard to para_the distribution V\_/ith respect to FD and FC are $6@ore the distribution of $250, all of which is attrib-
graph (c) or (d) of this section (whicheve nSdS’SBO, respec_tlve!y. These amounts, which aneatabie t_o FC. Thus, USSl and USS2 each have ¢
; . R ; s postdistribution amounts, are computed asredistribution amount with respect to FD of $0,
is applicable)). The postdistributionsgiows: under the normal principles of sectionand each have a predistribution amount with re-
amount under this paragraph (e)(2) shadiss, uss allocates its $80 predistribution basis iepect to FC of $250. These amounts are computec
be computed before taking into accounD between FD and FC according to the stocks follows: If either USS1 or USS2 had sold its
the effect (if any) of any inclusion underplocks’ relative values, yielding a $_40 bas_is inFD stock immediat(_ely before the transaction, it
section 356(a) or (b) each block. If USS sold its FD stock immediatelywould have recognized $250 of gain ($750 fair

\ ’ . after the distribution, none of the resulting gairmarket value & $500 basis). All of the gain would

(f) Exclusion of deemed dividend fromqid be treated as a dividend under section 124Bave been treated as a dividend under sectior
foreign personal holding company incameif USS sold its FC stock immediately after the dis1248, and all of the section 1248 amount would
In the event an amount is included in intribution, it would have a $60 gain ($100 fair mar-have been attributable to FC (based on USS1'’s anc
come as a deemed dividend by a foreidf?t value & $40 basis), all of which would beUSS2’s pro rata shares of FC’s earnings and prof-
corporation under paragraph (c) or (d) Otfeated as a dividend under section 1248. its (50 percent x $500)).

. . N (C) The basis adjustment and income inclusion (B) Under paragraph (d)(3) of this section, a
this section, such deemed dividend Shallljles of paragraph (c)(2) of this section apply tdistributee that owns no stock in the distributing or
not be included as foreign personal holdinghe extent of any difference between USS's postontrolled corporation immediately after the distri-
company income under section 954(0). distribution and predistribution amounts. In thebution has a postdistribution amount with regard

(g) Examples The following exam- case of FD, there is no difference between the twip that stock of zero. Accordingly, USS2 has a

amounts and, as a result, no adjustment or inconpestdistribution amount of $0 with respect to FD

ples illustrate the rules of this section: inclusion is required. In the case of FC, USS'sand USS1 has a postdistribution amount of $0 with



respect to FC. Under paragraph (e)(2) of this sec- (ji) In the case of an exchanging share§§7.367(b)—9 and 7.367(b)—-10(h) of this
tion, USS1’s postdistribution amount with respecho|der that is a foreign corporation, thehapter, as in effect prior to February
to FD s its section 1248 amount with respect 1,0 i s made on the section 367(b) n®3, 2000 (see 26 CFR part 1 revised a
such corporation, computed immediately after the T . . . .
distribution (but without regard to paragraph (d) oiC€ that is filed by each of its shareholdef April 1, 1999), attributed earnings
this section). USS2’s postdistribution amountrs listed in 81.367(b)-1(c)(3)(ii); and  and profits to the stock of a foreign cor-
with respect to FC is determined in the same man- (jii) The electing taxpayer provides no-poration in connection with an exchange
ner. Under §1.367(b)-2(c)(1), USS1's sectiojjce of the election to all corporations (odescribed in section 351, 354, 355, ot
1248 amount computed immediately after the disg o o\, ccessors in interest) whose ear856 before February 23, 2000, the for-
tribution with respect to FD is $0 and USS2’s sec: . . . .

tion 1248 amount computed immediately after théNdS and profits are affected by the eleceign corporation shall continue to be
distribution with respect to FC is $250. Thesdion on or before the date the sectiosubject to the rules of §7.367(b)-12 of
amounts, which are USS1's and USS2's postdistrB67(b) notice is filed. this chapter in the event of any subse:
bution amounts, are computed as follows: After (h) Certain recapitalizations describedquent exchanges and distributions with
l':gcﬂinf'ﬁéoaféaﬂ?z”kc’,lvjvtl,os”;ﬁﬁfitgzvknsfaplghﬁn §;.36_7(b)_—4(b)(3) In the case of a re- respect to such stock, notwithstanding
USSL sold its FD stock immediately after the disCapitalization described in the fact that such subsequent exchang
tribution, none of the resulting $250 gain ($75081.367(b)—4(b)(3) that occurred prior toor distribution occurs on or after the ef-
fair market value & $500 basis) would be treated aluly 20, 1998, the exchanging shareholdéective date described in paragraph (a
a dividend under section 1248. If USS2 sold itghg]| include the section 1248 amount oof this section.

\'/:vgulsoﬁohc:vémar;ez(ggtggi/nag%(;hfzird::;rrllt);ti?ar;ﬁétgs tax return for the taxable year_ that In;§§1367(b)—7 through 1367(b)—9
$500 basis), all of which would be treated as a diveludes the exchange described i

idend under section 1248. §1.367(b)-4(b)(3)()) (and not in the taxLReémoved]
(C) The income inclusion rule of paragraphable year of the recapitalization), except p4, g sections 1.367(b)=7 through

(d)(3) of this section applies to the extent of an¥hat no inclusion is required if both the re
difference between USS1’s and USS2'’s postdistri- d 1'367(b)_9 are removed.

bution and predistribution amounts. In the case O_(%apitalization and the_ exchange de_scribed Par. 9. Section 1.381(b)-1, paragrapt
USS2, there is no difference between the tw#l §1.367(0)-4(b)(3)(i) occurred prior to(a)(l), the second sentence is amended t
amounts with respect to either FD or FC and, asduly 20, 1998. removing the reference “7.367(b)-1(e)”
result, no mcomg mcIus!on is required. In the case (c) Use of reasonable method to Coménd adding “1.367(b)—2(f)" in its place.

of USS1, there is no difference between the tW?ﬂy with prior published guidanee(l)

amounts with respect to its FD stock. Howeverg .
USS1's postdistribution amount with respect to I:é:’nor exchanges The taxpayer may usePART 7—TEMPORARY INCOME TAX

is $250 less than its predistribution amount. Ac@ reasonable method to comply with th&@EGULATIONS UNDER THE TAX
cordingly, under paragraph (d)(3) of this sectionfollowing prior published guidance to REFORM ACT OF 1976

USSL1 is required to include $250 in income as ghe extent such guidance relates to sec- ) o

deemed dividend. Under §1.367(b)-2(e)(2), thgion 367(h): Notice 8871 (1988-2 C.B. Par. 10. The authority citation for part
$250 deemed dividend is considered as havin§74)_ Notice 89-30 (1989-1 C.B. 670)'7 is amended by removing the entries fol

been paid by FC to FD, and by FD to USS1, imme- . _ _ _
diately prior to the distribution. This deemed divi-and Notice 89-79 (1989-2 C.B. 392 §376376(;§E)4,1’7 ?3276(7[;55)25,2,7733’6677(([?))_::

dend i USS1’s basis in FD ($500 + $250(see 8601.601(d)(2) of this chapter)!
end increases USSL's basis in FD (8500 + $250¢ (e)(2) P 367(b)—7. 7.367(b)—8. 7.367(b)_9.

$750). This rule applies to section 367(b) ex-
81.367(b)-6 Effective dates and coordichanges that occur (or occurred) beforé-367(0)-10, 7'3_67(b)_11’ .and
nation rules. February 23, 2000, or, if a taxpaye|7-367(b)_l3? and continues to read in par

(a) Effective date-(1) In general makes the election described in paredS follows:
Sections 1.367(b)-1 through 1.367(b)-Sgraph (a)(2) of this section, for section Authority: 26 U.S.C. 780
and this section, apply to section 367(b367(b) exchanges that occur (or oc- Far 11. Sections 7.367(b)-1 througF
exchanges that occur on or after Februagurred) before the date described iff-367(P)=11 and 7.367(b)-13 are re-
23, 2000. paragraph (a)(2) of this section. Thignoved as of February 23, 2000. .

(2) Exception A taxpayer may, how- rule also applies to section 367(b) ex- Par. 12. Section 7.367(b)-12 is
ever, elect to have §§1.367(b)-1 througbhanges and distributions described igMended by revising paragraph (a) to rea
1.367(b)-5, and this section, apply to segaragraph (d) of this section. as follows:
tion 367(b) exchanges that occur (or oc- (2) Future exchangesSection 367(b) §7'367(b)_1_2 Subse.quent treatment o
curred) before February 23, 2000, if thexchanges that occur on or after Febrmounts attributed or included in income
due date for the taxpayer’s timely filedary 23, 2000, (or, if a taxpayer makedtemporary). . . .
Federal tax return (including extensionsjhe election described in paragraph (6}) App_llcatlor} This section app.lles
for the taxable year in which the sectiora)(2) of this section, for section 367(b)© distributions with respect to, or a dispo-
367(b) exchange occurs (or occurred) igxchanges that occur on or after the daftion of, stock— S
after February 23, 2000. The electiomlescribed in paragraph (a)(2) of this sec- (1) To which, in connection with an
under this paragraph (a)(2) will be valiction) are governed by the section 367(p§XChange occurring before February 23
only if- regulations and, as a result, paragrapzpoo, an amount has been attributed put

(i) The electing taxpayer makes thec)(1) of this section shall not apply. ~ Suant to 87.367(b)-9 or 7.367(b)-10 (a
election on a timely filed section 367(b) (d) Effect of removal of attribution IN &ffect prior to February 23, 2000, see

notice; rules To the extent that the rules undeiggg)FR part 1 revised as of April 1,
;or

5***



(2) In respect of which, before Febru602 continues to read as follows: Jonathan Talisman,

ary 23, 2000, an amount has been in- Authority: 26 U.S.C. 7805. Acting Assistant Secretary
cluded in income or added to earnings and Par. 14. In 8602.101, paragraph (b) is of the Treasury.
profits pursuant to §7.367(b)-7 oramended in the table by adding an entry _ _
7.367(b)-10 (as in effect prior to Februaryn numerical order to read as follows: a'j;ezdlb;’égg %Tl‘;eao;thZ:(f?j{;‘i'sﬁgg'isr:‘i;]gri‘siigu(;i
23, _2000, see 26 CFR part 1 revised as §602.101 OMB Control numbers. the Federal ’Register for January 24, 2000, 65 FR
April 1, 1999). kK ko 3589

)
* % * * % (b) * k% %

John M. Dalrymple,
Acting Deputy Commissioner
of Internal Revenue.

PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

o Approved December 22, 1999.
Par. 13. The authority citation for part

CFR part or section where Current OMB
identified and described control No.

* % k% % %

1BB7(0)= ..ottt 1545-1271

* k k k%

FOR FLRTHER INFORMATION CON-

TACT: Mark D. Harris, (202) 622-3860 Books or records relating to a collec-
(not a toll-free number). tion of information must be retained as
long as their contents may become mater-

26 CFR Parts 1 and 602 SUPPLEMENTARY INFORMATION: 4. i1 the administration of any internal
Paperwork Reduction Act revenue law. Generally, tax returns and
Stock Transfer Rules: tax return information are confidential, as

These regulations are being issuectkquired by 26 U.S.C. 6103.
without prior notice and public proce-
AGENCY: Internal Revenue Servicedure pursuant to the Administrative ProBackground
(IRS), Treasury. cedure Act (5 U.S..C. 553)._ For this.rea— On December 27 1977 the IRS and
) ) . . . egulations under section 367(b) of the In-
SUMMARY: This document contains reviewed and, pending receipt and eva('ernal Revenue Code (Code). Subsequer
temporary regulations that provide amation of public comments, approved by ... .- updated and amended the 197
election for certain taxpayers engaged ithe Office of Management and BUdgeFemporary regulations (the 1977 regula-
certain exchanges described in sectiownder control number 1545-1666. Refions) several times over the next 14
367(b). These regulations provide guidsponses to this collection of informationyears On August 26, 1991, the IRS and
ance for taxpayers that make the specifidd mandatory. Treaéury issued pro’posed, regulations
election in order to determine the extent An agency may not conduct or sponso §1.367(b)~1 through 1.367(b)-6 (the
to which income must be included andnd a person is not required to respond tégg'l proposed regulations). Comments
certain corresponding adjustments mu$t collection of information unless the CO|-to the 1991 proposed regulaﬁons were re.
be made. The text of the temporary regdection of information displays a valid ceived, and a public hearing was held on
lations also serves as the text of the préMB control number. November 22. 1991 In June of 1998. the
posed regulations set forth in the notice of For further information concerning this . ' :

. . X . . : : IRS and Treasury issued final regulations
proposed rulemaking on this subject ifollection of information, and where to

Supplemental Rules

ACTION: Temporary regulations.



