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SUMMARY: This document containswith the Paperwork Reduction Act of
final regulations under section 6038 0fl995 (44 U.S.C. 3507(d)) under control
the Internal Revenue Code relating tmumbers 1545-1615, 1545-1617, anc
information reporting requirements for1545-1317. Responses to these collec
United States persons owning interestsons of information are mandatory.

in controlled foreign partnerships An agency may not conduct or spon-
(CFPs). This document also containgor, and a person is not required to re
amendments to the final regulationgpond to, a collection of information un-
under section 6038 relating to the retess it displays a valid control number

porting requirements of U.S. Shal’eh0|dassigned by the Office of Management
ers of certain foreign corporations anénd Budget.

amendmems to the final_ regulations Tnhe purden of complying with the col-
under section 6038B relating to the refaction of information required to be re-
porting requirements with respect tqyorted on Form 8865 is reflected in the

transfers of property to foreign partneryrden for Form 8865.

ships and to foreign corporations. The burden of complying with the col-

DATES: Effective Dates: These regula- lection of information required to be re-

tions are effective December 29, 1999orted on Form 5471 is reflected in the

except that §1.6038B-2(a)(5) is effectivédurden for Form 5471.

January 1, 2000. The burden of complying with the col-
Applicability Dates For dates of ap- lection of information required to be re-

plicability, see §81.6038-2(1), 1.6038-3(I),ported on Form 926 is reflected in the

and 1.6038B-2(c)(4) and (j)(3). burden for Form 926.

FOR FURTHER INFORMATION CON-  The estimated annual burden per respor

TACT: Eliana Dolgoff, (202) 622-3860 dent of_complying with the collegtion of in-
(not a toll-free number). formation in §1.6038-3(c)(1)(ii)(B) and

(2)(ii)(B) varies from .5 hours to 1.5 hours,
SUPPLEMENTARY INFORMATION: depending on individual circumstances,

with an estimated average of 1 hour.
Paperwork Reduction Act Comments concerning the accuracy of

this burden estimate and suggestions fo

AGENCY: Internal Revenue Service The collections of information con-reducing this burden should be sent to th

(IRS), Treasury.
ACTION: Final regulations.

tained in these final regulations have beelmternal Revenue ServiceAttn: IRS Re-
reviewed and approved by the Office oports Clearance Officer, OP:FS:FP, Wash:
Management and Budget in accordandegton, DC 20224, and to th@effice of
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Management and Budget Attn: Desk quired information from the foreign part-tion 6038 with respect to a particular for-
Officer of the Department of the Treasurynership. The reasonable cause excepti@ign partnership.
Office of Information and Regulatory Af- has been modified to make clear that B. Section 6038/Section 6031 Overlap.

fairs, Washington, DC 20503. applies to both a failure to file Form 8865 Some commentators requested that th
Books or records relating to this collecand to a failure to submit all informationfinal regulations address the potential over
tion of information must be retained asequired to be submitted. lap between section 6031 and section 603

long as their contents may become mater- Commentators requested that the findh general, section 6031(e) provides that
ial in the administration of any internalregulations provide that the section 603&reign partnership must file Form 1065,
revenue law. Generally, tax returns angenalties do not apply when there iSU.S. Partnership Return of Income,” if it
tax return information are confidential, asminor noncompliance with the reportinghas gross income derived from source
required by 26 U.S.C. 6103. requirements under section 6038. Thwithin the United States or gross income
commentators expressed concern that tathat is effectively connected with the con-
payers will be subject to penalties foiduct of a trade or business within the Unitec
On September 9, 1998, the IRS pubgmall discrepancies in the information r_eStates. Section 6038 provides gener_ally th
lished in theFederal Register(63 FR ported and_ sugge_sted that the_ pen_alt|e?sU.S. partner of_a foreign partnership mus
48144 (REG-118966-97, 1998—39 | R.B2aPply only if there isa _substant_|al fallur_e‘lle_ F(_)rm 8865 W|th_res_p_ect to that partner-
29)) proposed regulations relating to the rd0 report the requ!red mformgtlon, or |fs_h|p if 'Fhe partner individually, or collec-
porting requirements under section 6038 dpaterlal_ly false or inaccurate informatiortively with other ten- percent or greater U._S‘
United States persons that are direct or ind® submitted. Because the IRS and Tregartners, owns more than a fifty-percent in
rect partners of CFPs. A public hearing oRY"Y believe adding such a sta_m_dard miglerest in the partnership. Therefore, in som
the proposed regulations was held on N&ncourage taxpayers to submit mcomplenease_s, both For_ms 1Q65 and 8865 would b
vember 10, 1998, even though no requeﬁ?rms _8865, the s_tandard was not addedquired t_o be filed with regard to the same
to speak at the hearing were received® the final regulations. A taxpayer maypartnership for the same tax year of the par
Though no comments were made at th%onetheless, avpid application of_ the seq:}ersr_lip. AIthough the two forms are nqt
hearing, written comments were receivedion 6(_)38 pengltles becau_se of minor nonde_ntlcal, and one is filed by the partnershiy
After consideration of all of the written COMPliance with the section 6038 reportwhile the other is filed by the relevant part-
comments, the proposed regulations unddhg requirements by demonstratingers, t_he informz_ition required by the two
section 6038 are adopted as revised by tfigasonable cause. See §1.6038-3(k)(4).forms is substantially the same.
Treasury decision. The revisions are dis- Commentators also requested that the Additionally, some confusion may re-
cussed in the Summary of Public comlRS add additional, specific reasonablsult from the fact that the two forms con-
ments and Explanation of Revisions sectiof2USe exceptions to the section 6038 penshin similarly titled schedules. In particu-
of this preamble. This document also corfies. For example, one commentator réar, each form has a Schedule K-1 or
tains amendments to certain other final regiuested a specific exception be providedhich information about a partner’s dis-
ulations. These amendments are also diQr controlling ten-percent partners (see deributive share of partnership income, de-
cussed below. finition in §1.6038-3(a)(2)) that are unableductions, etc., is to be reported. The IRS
to obtain all information required to be redis working to eliminate discrepancies be-
Summary of Public Comments and ported by controlling ten-percent partnersween the two schedules. However, eve
Explanation of Revisions The final regulations do not contain addiif the discrepancies are eliminated, it is
, tional, specific reasonable cause excetill possible the two schedules will not
A. General Comments Regarding thgjons  whether there is reasonable causentain identical information because one
Proposed Section 6038 CFP RegulationSyenends on all the facts and circumstanceshedule will be prepared by a partner an
~ Some commentators suggested that the 1o particular case. Any person who isne will be prepared by the partnership.
final regulations should exempt state anfnapje 1o obtain information may apply for In response to the comments that th
local government employee retiremeny, oa5onable cause determination specifiverlap between section 6031 and sectio
plans from the section 6038 reporting reg, that person's situation. 6038 reporting will be burdensome to tax-
quirements. The final regulations provide ginajy 4 commentator asked that ipayers when both sets of requirement
that trusts relating to state and local goveripg 456 of an affiliated group of corporaapply, and to help avoid any confusion or
ment employee retirement plans are not rgng filing a consolidated income tax rethe part of taxpayers with respect to
quired to report under section 6038, unlesgn the final regulations not require thevhich Schedule K-1 they should use tc
required to do so in the instructions to Forfye mpers to file separate Forms 8865 ifompute their tax liabilities, the final sec-
8865, “Return of U.S. Persons with Répne member of the group files Forntion 6038 regulations reduce the burdet
spect to Certain Foreign Partnerships.”  gggs  The final regulations adopt thismposed by section 6038 in the case of a
One commentator asserted that the réfscommendation. The common parerverlap. They provide that if a foreign
sonable cause exception to the sectiqynoration of an affiliated group of cor-partnership completes and files Form
6038 penalties appears to apply only $B5rations filing a consolidated income tax.065, a U.S. person required to repor
failures to file Form 8865 and thereforgey iy may file one Form 8865 on behalfinder section 6038 must use a copy of th
would not protect a taxpayer who files aRy¢ 4| other members of the group refiled Form 1065, including the Schedules

incomplete Form 8865 because the taXyireq to file Form 8865 pursuant to seck-1, in conjunction with fulfilling the
payer was unable to obtain all the re-
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person’s section 6038 reporting obligaules A "Constructive Ownership of Partnerits operations, even when there is limitec
tion. Specifically, the instructions toship Interest,” A-1 “Certain Partners of ForU.S. ownership in the partnership. In con-
Form 8865 will state which schedules orign Partnership,” A-2 “Affiliation Sched- trast, section 6038 requires certain U.S
Form 1065 are considered equivalent tale,” and N “Transactions Betweenpartners to report information when the for-
schedules on Form 8865. A U.S. partneControlled Foreign Partnership and Partneeign partnership in which they own an in-
must attach to the partner’s Form 8865 ar Other Related Entities” of Form 8865. terest has substantial U.S. ownership. Se
copy of the Form 1065 schedules that are Similarly, a controlling ten-percenttion 6031(e) was added to the Internal
considered equivalent to the schedules thgartner must submit on Schedule K-1 oRevenue Code at the same time that sectic
partner is required to complete on Fornfrorm 8865 a statement of the income&3038 was amended to apply to CFPs. Se
8865 as a controlling fifty-percent partneigain, losses, deductions and credits allGraxpayer Relief Act of 1997, Public Law
(see definition in 81.6038-3(a)(1)) or as @ated to the partner’s direct interest in th&05-34, sections 1141-1142 (111 Stat
controlling ten-percent partner. A partnepartnership. See §1.6038-3(g)(1)(i). Th&83)(1997). Therefore, rather than intend
should not complete a schedule on Formmame information is also required to be réng section 6031(e) to limit the amount of
8865 when the partner attaches a copy pbrted on Schedule K-1 of Form 1065information required to be reported pur-
the equivalent Form 1065 schedule to it¥herefore, if the partnership completesuant to section 6038, Congress intende
Form 8865. Should a schedule on Forrand files Form 1065, the partner must athe two provisions to work together to en-
8865 ask for information that is not retach to its Form 8865 a copy of its Schedsure that the IRS receives sufficient infor-
quired to be reported on the equivalentile K-1 from the Form 1065 completedmation about foreign partnerships.
Form 1065 schedule, the partner is not réy the partnership and should not com€. Tiered Partnerships
quired to report that information on itsplete Schedule K-1 on Form 8865. The Commentators requested that sectiot
Form 8865 if a copy of the completedbartner is still required to complete the56038 reporting apply only to first-tier
equivalent Form 1065 schedule is atportions of pages one and two of Forn€FPs, i.e., section 6038 reporting shoulc
tached to its Form 8865. A partner attaci8865 applicable to controlling ten-percenonly be required of U.S. persons with re-
ing copies of schedules from Form 106%artners, as well as Schedule N. spect to foreign partnerships in which they
to its Form 8865 must still complete the Another comment asserted that the prawn a direct interest. However, section
parts of Form 8865 that the person is rggosed regulations imposed an excessig®38(e)(3)(B) provides that rules similar to
quired to complete as a controlling fifty-reporting burden on taxpayers and thahe rules of section 267(c) shall apply wher
percent partner, or as a controlling tenthey had the effect of nullifying the sec-determining whether a person owns a fifty-
percent partner, and for which there is nton 6031(e) limitation on reporting re-percent interest in a foreign partnership
equivalent Form 1065 schedule (for exquired of foreign partnerships. The comAdditionally, the statute does not require
ample, a partner must still complete thenent suggested that the IRS require onlhat a U.S. person own its interest in the
first page of Form 8865 and certairthose items specifically enumerated irfCFP directly. Therefore, the final regula-
schedules on page two of the form). section 6038(a)(1) to be reported unddions require section 6038 reporting of
An example of how a person will use asection 6038. United States persons whose ownership ir
completed Form 1065 to fulfill its section Section 6038 grants the IRS authorityerests are entirely the result of constructive
6038 filing obligation is as follows. Sectionto require taxpayers to submit more thanwnership from other persons.
1.6038-3(g)(2)(iii) requires a controllingthe items enumerated in section Nevertheless, certaiexceptions and
fifty-percent partner to report aggregate in6038(a)(1). Section 6038 provides thatodifications to this rule may apply. Per-
formation about the partners’ distributivethe Secretary may require the furnishingons that do not own direct interests may
shares of income, gain, losses, deductiod any other information that is similar orqualify for a reduced reporting obligation
and credits. Such information is reported orelated in nature to that specified in th@ursuant to the exception for constructive
Schedule K of Form 8865. The same inforfirst sentence of section 6038(a)(1), oowners in 81.6038-3(c)(2). Additionally,
mation is also required to be submitted owhich the Secretary determines to be aertain information required by the final
Schedule K of Form 1065. The instructionpropriate to carry out the provision ofsection 6038 regulations must be submit
to Form 8865 will provide that Schedules KTitle 26. The IRS has determined that alied only if the partner owns a direct inter-
on Forms 1065 and 8865 are equivalendf the information that the final sectionest in the foreign partnership. For exam-
Accordingly, if the partnership completes5038 regulations require taxpayers to sulple, 81.6038-3(g)(1)(i) provides that the
and files a Form 1065, a controlling fifty-mit is necessary for the IRS to carry ouperson reporting under section 6038 mus
percent partner filing Form 8865 must attacthe provisions of Title 26. provide a statement of the income, gain
a copy of the Schedule K from the Form Additionally, as explained above, sectiodosses, deductions and credits allocated t
1065 to the partner’s Form 8865 and shoull031(e) and section 6038 differ with rethat person’s direct interest in the partner.
not complete Schedule K on Form 8865spect to whom they require to report andhip. Accordingly, if a person is reporting
The partner must also attach all other Formvhen the reporting obligation applies. Seadnder section 6038 but owns no direct in-
1065 schedules that are considered equivien 6031(e) applies only to the requireterest in the partnership, that person will
lent to Form 8865 schedules that the partnerent that a Form 1065 be filed, to the apot have to submit information under
must complete as a controlling fifty-percenplication of the TEFRA partnership-level§1.6038-3(g)(1)(i). Finally, the final reg-
partner. Additionally, the partner must stillaudit procedures, and to the requirememdations require attribution from nonresi-
complete page one of Form 8865 and Schetthat a partnership report information aboutent alien family members only if the per-



son to whom the interest is being attribported under section 6038, 6038Afor certain contributions of property by
uted already owns a direct or indirec6038B, 6046, 6046A, or 6048, the timdJnited States persons to foreign partner
(under the rules of section 267(c)(1) ofor assessment of any tax imposed bghips. See T.D. 8817, 1999-8 I.R.B. 5
(5)) interest in the partnership. Seditle 26 with respect to any event or pe{64 FR 5713). This document makes sev
81.6038-3(b)(4). riod to which such information relateseral amendments to those final regula
D. Failure to Recognize That an Arrangeshall not expire before the date that ifons. Each amendment either reduces tf
ment is a Partnership or That a Partnerthree years after the date on which theurden that section 6038B imposes ol
ship is a Foreign Partnership Secretary is furnished the information retaxpayers, or does not affect the burde!
Commentators expressed concern thguired to be reported under such sectioimposed by section 6038B.
taxpayers might fail to report under secTaxpayers have expressed uncertainty First, the amount of information re-
tion 6038 because they failed to recognizabout the application of this rule in theguired to be submitted by a person report
that their arrangement constituted a partontext of a failure to properly report in-ing a transfer of property to a foreign part-
nership. Additionally, if no entity is formation required under sections 6038)ership is reduced. Rather than submi
formed under foreign law, but a partner6038B, or 6046A, with respect to an interthe names and addresses of all the foreic
ship is determined to exist, it may be difest in a foreign corporation or a foreigrpartnership’s partners, the person repor
ficult to determine whether the partnerpartnership, as applicable. The IRS anithg the transfer (the transferor) must pro.
ship is foreign or domestic. SomeTreasury wish to clarify that if a U.S. per-ide only the names and addresses of tf
commentators recommended that the IR&n fails to comply with sections 6038 United States partners that owned a ter
exclude partnerships not formed under 6038B, or 6046A, the extended statute gfercent or greater direct interest in the
foreign law statute from the reporting redimitations provided by section foreign partnership during the transferor’s
guirements, subject to an anti-abuse rul€501(c)(8) shall apply only to the tax contax year in which the reportable transfel
The final regulations do not adopt thissequences related to the information resccurred, and the names and addresses
recommendation and additional guidancquired to be reported under the relevarany other United States or foreign person
on these issues is beyond the scope of thisporting section and not to all transacthat were direct partners in the partnershi
document. They do, however, providdions within the U.S. person’s tax year atluring that tax year and that were relate
that the section 6038 reporting requireissue. For example, if a U.S. person witko the transferor under section 6038B dur
ments do not apply to any United Statea calendar tax year fails to comply withing that tax year. A person who trans-
person with respect to a foreign partnersection 6038 for a controlled foreign partferred solely cash and who did not own ¢
ship that has validly elected (or is deemedership’s 2001 calendar tax year, sectioren-percent or greater interest after th
to have elected) to be excluded from th6501(c)(8) will only extend the statute oftransfer is still not required to report the
application of subchapter K. Sedimitations applicable to the U.S. person'siames and addresses of any of the foreic
8§1.6038-3(e). Additionally, a taxpayer2001 tax year with respect to any tax corpartnership’s other partners. This amend
that does not comply with section 603&equences associated with the U.S. pamnent applies to tax years of U.S. person
because it mistakenly concluded that itson’s interest in the foreign partnershipequired to report under section 6038E
arrangement was not a partnership, or thdtiring the partnership’s 2001 tax year. beginning on or after January 1, 2000.
it was not a foreign partnership, mayH. Amendment to Final Section 6038 Second, this document changes the tim
apply for a reasonable cause determin&oreign Corporation Regulations for filing Form 8865 to report a transfer to a
tion. See §1.6038-3(k)(4). In order to reduce the burden that sedereign partnership in certain instances
E. Section 6038 (CFPs) Effective Date tion 6038 imposes on taxpayers, this doccurrently, §1.6038B-2(a)(5)(ii) provides
Section 1.6038-3 is applicable to CFRiment also amends the final regulationthat if a United States person required to re
tax years ending on or after December 3iinder section 6038 applicable to shargsort a transfer to a foreign partnership is
2000. United States persons are not r&olders of certain foreign corporationsalso required to report pursuant to sectiol
quired to report under section 6038 foiThe regulations provide that if a United6038 for the period in which the transfer oc:
CFP tax years ending before Decembe3tates person does not own a direct or icurred, then the United States person mu
31, 2000. direct interest in the foreign corporationyeport the transfer on the Form 8865 com
F. Availability of Form 8865 but is attributed an interest from a nonregleted for the partnership’s tax year in
A United States person required to reident alien, the person is not required tavhich the transfer occurred. This documen
port information pursuant to section 6038eport under section 6038. This amendieletes the section 6038B/section 603
must do so by completing and filing Formment is effective for tax years of foreignoverlap rule, so that a United States persc
8865. A final version of Form 8865 will corporations ending on or after Decembanust always report with its tax return for a
be released prior to January 1, 2000. Ta9, 1999. particular tax year all of its section 6038B
payers will be able to download a copy of. Amendments to Final Section 6038Bransfers that took place during that year, re
the form and its instructions from the IRRegulations Applicable to Transfers ofjardless of whether any of the transfers oc
Internet website located at www.irs.usProperty to Foreign Partnerships curred during a period for which section
treas.gov. On February 5, 1999, the IRS pub6038 reporting is also required. This
G. Clarification of Section 6501(c)(8). lished in theFederal Registerfinal regu- amendment applies to tax years of U.S. pe
Section 6501(c)(8) provides that in thdations under section 6038B relating tsons required to report under section 6038
case of information required to be rethe information reporting requirementseginning on or after January 1, 2000.



The following example illustrates thiscertain tax-exempt organizations hav&pecial Analyses

amendment. Assume the tax year ofontacted the IRS and Treasury to re- .

FPS a foreign partnership, ends on Sepjuest that they be specifically excluded, 't has been determined that these
30. US, a United States person and calfrom the obligation under section 603gginal regulations are not a significant
endar year taxpayer, owns a sixty- petto report their property transfers to for/€gulatory action as defined in Execu-
cent interest ifFPSand therefore is a eign partnerships. The IRS and TrediVe Order 12866. Therefore, a regula-
controlling fifty- percent partner d¥PS  sury invite comments regarding the ex!Ory assessment is not required. It ha;
Accordingly, US must report under sec-tent to which section 6038B reporting?!S© been determined that sectior
tion 6038 with respect tBPS On Octo- should be required of tax-exempt orga2>3(P) of the Administrative Procedure
ber 15, 2001US transfers property to nizations. Act (5 U.S.C. chapter 5) does not apply
FPSin a section 721 transactionUSis J. Amendment to Final Section 60388° these final regulations. It is hereby
required to report this transfer undeRegulations Applicable to Transfers of€rtified that the collections of infor-

section 6038B becaud#Sowns at least Property to Foreign Corporations mation contained in these final regula-
a ten-percent interest in the partnership This document makes one amendmefons Will not have a significant eco-

immediately after the transfer. Sedo the final section 6038B regulationd!©MiC impact on a substantial number
§1.6038B-2(a)(1)()). Under the existinggoverning the reporting requirement®f sSmall entities. This certification is

section 6038B regulationg)S is re- with respect to transfers to foreign corP@sed on the fact that the number o
quired to report the October 15, 200porations. The amendment reduces tignall entities that will be required to
property transfer on the Form 8865 foburden that section 6038B imposes ofll€ the form is not substantial. Accord-
FPSs tax year ending September 30taxpayers. ingly, a Regulatory Flexibility Analysis
2002, that will be filed withUSs 2002  Pursuant to §1.367(a)-3(c)(8), sectiohinder the Regulatory Flexibility Act (5

income tax return. 367(a) does not apply to a domestic col-S-C- chapter 6) is not required. Pur-

Under the amendments to sectioporation’s transfer of its own stock or seSUant to section 7805(f) of the Internal

6038B contained in this documemdS curities in connection with the perfor-R€venue Code, these regulations wer:

must attach to its 2001 income tax returmance of services, if the transfer j$ubPmitted to the Chief Counsel for Ad-

a Form 8865 on which is reported theonsidered to be to a foreign corporatiof°cacy of the Small Business Adminis-

October 15, 2001 property transfer andolely by reason of §1.83-6(d)(1). Seclration for comment on their impact on

information aboutFPS for FPSs tax tion 1.83-6(d)(1) provides that if a shareSMall business.

year ending September 30, _2001_. Adholder of a corporation transfers prf)per_tbrafting Information

sumingUS is also a controlling fifty- to an employee of such corporation in

percent partner durin§PSs tax year consideration of services performed for The principal author of these regula-

ending September 30, 2002, wheli$ the corporation, the transaction is considions is Eliana Dolgoff, Office of the As-

files its 2002 income tax returiJS ered to be a contribution of such propertgociate Chief Counsel (International).

must attach to that return Form 8865 oto the capital of such corporation by théHowever, other personnel from the IRS

which is reported information aboutshareholder, and immediately thereafter and the Treasury Department participatec

FPSfor FPSs tax year ending Septem-transfer of such property by the latter corin their development.

ber 30, 2002.US should not report the poration to the employee. *okok kK

October 15, 2001, property transfer on The final regulations under section .

the Form 8865 filed withUSs 2002 in- 6038B do not contain an exception tg\Mmendments to the Regulations

come tax_ return. _ the reporting requi_rements that corre- Accordingly, 26 CFR parts 1 and 602
Th_e third and final amendmen_t to thesponds to the rule in §1.367(a)-3(c)(8)are amended as follows:

section 6038B regulations provides aiTherefore, a transfer by a domestic cor-

additional opportunity for United Statesporation of its stock or securities to arPART 1—INCOME TAXES

persons to timely report certain transferemployee of the domestic corporation’s o

to foreign partnerships. Even if not reforeign subsidiary may be excluded P& 1. The authority citation for part 1

ported in accordance with the rules profrom the application of section 367(a)!S @mended by adding entries in numerica

vided in §1.6038B-2(a)(5) or (j)(1) oryet still reportable under section 603gBOrder to read in part as follows:

(2), a transfer to a foreign partnershifrhis document provides that such a Authority: 26 U.S.C. 7805 * **

that occurred before January 1, 200Gransfer is not required to be reportec€ction 1.6038-2 also issued under 2¢

will nevertheless be considered timelyunder section 6038B if the transfer |§JSC 6038. )

reported if the transferor reports it on a@onsidered to be to a foreign corporatiop€ction 1.6038-3 also issued under 2¢

Form 8865 attached to an amended tasolely by reason of §1.83-6(d)(1) and)-S-C. 6038. * * *

return for the transferor's tax year inthe fair market value of the property Far 2. In81.367(a)-3, paragraph (c)(8)

which the transfer occurred, providedransferred did not exceed $100,000S @mended by adding a sentence to th

such amended return is filed no lateThis amendment is effective as if it ha®"d Of the paragraph to read as follows:

than September 15, 2000. been included in TD 8770 (63 FR31.367(a)-3 Treatment of transfers of
Additionally, since issuing the section33550), and therefore applies to trans3{OCK Or securities to foreign corpora-

6038B regulations in February 1999fers occurring on or after July 20, 1998.10NS-

* k k * %



(c)*** year of a foreign partnership during whickten percent of the profits interest in suct

(8) * * * The transfer may still, how- the partnership has one or more contropartnership, or an interest to which ter
ever, be reportable under section 6038Bing fifty-percent partners, each controlpercent of the deductions or losses of suc
See 81.6038B-1(b)(2)(i)(A¥) and ling fifty-percent partner must completepartnership are allocated.

(b)(2)(1)(B)(4). and file Form 8865, “Return of U.S. Per- (4) Constructive ownership rulesFor
*okok ok k sons With Respect To Certain Foreigpurposes of determining an interest in ¢
Par. 3. Section 1.6038-2 is amended d&%artnerships,” containing the informatiorpartnership, the constructive ownershiy
follows: described in paragraph (g) of this sectiontules of section 267(c) (other than sectior
1. A sentence is added to the end of (2) Controlling ten-percent partnerdf 267(c)(3)) apply, taking into account that
paragraph (j)(2)(1)(C). at any point during a foreign partnership’such rules refer to corporations and not t
2. Paragraph (I) is added. tax year (as defined in paragraph (b)(8artnerships. However, an interest will be
The revised and added provisions reaof this section) a United States persoattributed from a nonresident alien undel
as follows: owned a ten- percent or greater interest the family attribution rules of section

81.6038-2 Information returns required ofthe partnership while the partnership wag67(c)(2) and (4) only if the person to
United States persons with respect to arcontrolled by United States persons ownahom the interest is attributed owns a di-
nual accounting periods of certain for-ing ten- percent or greater interests, suatect or indirect (under the rules of
eign corporations beginning after Deceminited States person is a controlling ten267(c)(1) or (5)) interest in the foreign

ber 31, 1962. percent partner. See paragraph (b)(1) pfartnership.

*okok ok k this section for the definition of control. (5) Determination of amount of interest
r** However, a United States person is not Whether a person owns a fifty-percent in-
(2) *** controlling ten-percent partner with reterest, or a ten-percent interest, as de
(iy*** spect to a particular foreign partnershigcribed in paragraphs (b)(2) and (3) of thit

(C) * * * (For a rule regarding attribu- for a particular tax year of the foreignsection, is determined for each tax year ¢
tion from a nonresident alien, see pargartnership if at any point during that yeathe foreign partnership by reference to the
graph (1) of this section). the partnership had a controlling fifty-per-agreement of the partners relating to suc
*okok ok k cent partner, as defined in paragrapimterests during that tax year.

(I) Other persons excepted from filing (a)(1) of this section. Except as provided (6) Definition of United States person
For tax years of foreign corporations endin paragraph (c), (d), or (e) of this sectionThe termUnited States persois defined
ing on or after December 29, 1999, anfor each tax year of a partnership duringn section 7701(a)(30).
person required to furnish informationwhich the partnership has controlling ten- (7) Definition of a foreign partnership
under this section with respect to a forpercent partners, each controlling ten-pelA foreign partnership is a partnership de-
eign corporation does not have to furniskient partner must complete and file Formscribed in section 7701(a)(5).
that information if the following condi- 8865 containing the information de- (8) Tax year of a foreign partnership
tions are met— scribed in paragraph (g)(1) of this sectionThe tax year of a foreign partnership is

(1) Such person does not own a direct (3) Separate returns for each partner-determined under section 706.
or indirect interest in the foreign corporaship. A United States person required to (9) Examples The rules of paragraph
tion; and report under this paragraph (a) must file éa) of this section and this paragraph (b

(2) Such person is required to furnistseparate Form 8865 for each foreign pargre illustrated by the following examples:
information solely by reason of attribu-nership with respect to which the person Example 1. Sole U.S. partner does not own mor
tion of stock ownership from a nonresidis a controlling fifty-percent partner or athan a fifty-percent interestNo United States per-
dent alien(s) under paragraph (c) of thisontrolling ten-percent partner. son owns any interest (directly or constructively) in
section. (b) Ownership determinations and def+PS a foreign partnership whose tax year under sec

Par. 4. Section 1.6038-3 is added tmitions—(1) Control. Control of a for- tion 706 is the calendar year. On January 1, 200
read as follows: eign partnership is ownership of moreJs a United States person with the calendar year ¢
81.6038-3 Information returns required ofthan a fifty-percent interest in the partnerits tax year, contributes propertyE®Sin exchange
certain United States persons with respedthip. for a 40% interest in a section 721 transaction. N
to controlled foreign partnerships (2) Fifty-percent interest A fifty-per-  United States persons acquire directly or construc
(CFPs). cent interest in a partnership is an interestely any other interests IRPSduring FPSs 2001

(a) Persons required to make return equal to fifty percent of the capital inter-tax year.USis not a controlling fifty-percent partner
(1) Controlling fifty- percent partners est in such partnership, an interest equadring FPSs 2001 tax yearUSdid not own during
The termcontrolling fifty-percent partner to fifty percent of the profits interest inthat tax year, either directly or constructively, more
means a United States person that cosuch partnership, or an interest to whicthan a 50% interest in the partnership under pare
trolled (as defined in paragraph (b)(1) ofifty percent of the deductions or losses ofraphs (b)(2) and (4) of this section. Al&tSis not
this section) the foreign partnership at anguch partnership are allocated. a controlling ten-percent partner; althougls
time during the partnership’s tax year (as (3) Ten-percent interestA ten-percent owned a 10% or greater interdd6 persons owning
defined in paragraph (b)(8) of this secinterest in a partnership is an interesit least 10% interests did not cont’®S There-
tion). Except as provided in paragrapkequal to ten percent of the capital interesdre, US does not have to file with its 2001 income
(c), (d), or (e) of this section, for each taxn such partnership, an interest equal t@x return a Form 8865 with respectRe'S under



section 6038. (But see section 6038B for the reporstructively fromUS BothUSandUS2are required Form 8865.
ing obligations ofuSwith respect to its transfer of to file Form 8865 containing all the information re-  (B) Any controlling fifty-percent part-
property toFPSand section 6046A for the reporting quired to be submitted by controlling fifty-percentner not filing Form 8865 must file with its
obligation ofUSwith respect to its acquisition of an partners. (But see paragraph (c)(1) of this sectiofpncome tax return a statement titled “Con-
interest inFPS See also §1.6046A- 1(e)(1) regardwhich contains filing exceptions when there argrolled Foreign Partnership Reporting”
ing the overlap between sections 6038B andultiple controlling fifty-percent partners)uSlis  containing the following information—
6046A). no longer a controlling ten-percent partner because (1) A statement that the person qua”-
Example 2. Controlling ten-percent partners.FPSnow has at least one controlling fifty-percentfied as a controlling fifty-percent partner,
Assume the same facts asExample 1 In addition, partner, andJS1does not qualify as a controlling put is not submitting Form 8865 pursuant
on January 1, 2002JS1, a United States person un-fifty-percent partner. Therefor&S1lis not required to the multiple controlling fifty-percent
related toUS and a calendar year taxpayer, purio file Form 8865 under section 6038. partners exception;
chases a 15% interestfPSfrom a foreign partner Example 5. Constructive ownership from a non- (2) The name, address, and taxpaye
of FPS NeitherUS nor US1is a controlling fifty-  resident alienUS, a United States person, does noidentification number (if any) of the for-
percent partner durinPSs 2002 tax year because own directly or constructively an interestfPS a  eign partnership of which the person qual-
neither one owns more than a 50% percent interefstreign partnership. The tax year#Sis the calen-  ified as a controlling fifty-percent partner;
in FPSduring that year. HoweveSandUSlare dar year. NRA a nonresident alien, is the mother of  (3) A representation that the filing re-
controlling ten-percent partners for that year betS  In 2002,NRAacquires a 55% interest BPS  quirement has been or will be satisfied;
cause each owns at least a 10% intetdStofvns a  BecausdJS owns neither a direct nor a constructive  (4) The name and address of the perso
40% interest anS1owns a 15% interest) and to- interest inFPS under sections 6038(e)(3) andfiling the single return;
gether they controFPS because collectively they 267(c)(1) or (5),NRAs interest is not attributed to (5) The Internal Revenue Service Cen-
own more than a 50% interestFfPS As control- USunder sections 6038(e)(3) and 267(c)(2). If iter where the single return is required to
ling ten-percent partners, under section 6038, each2603 NRAbecomes a United States pershiRAs  pe filed; and
required to file a Form 8865 with its 2002 incomeinterest will be attributed tdS. HoweverUSis ex- (6) Any additional information that
tax return. US1must also report its acquisition of cused from filing Form 8865 i)S satisfies the re- Form 8865 and the accompanying in-
the 15% interest iffPSunder section 6046A on its quirements of the constructive owners exception igtructions require.
Form 8865 filed with its 2002 income tax return.) paragraph (c)(2) of this section. In 2008RAis a (iii) Penalties If the requirements
Example 3. Constructive ownership rules-  controlling fifty-percent partner and must file a Formlisted in paragraph (c)(1)(ii) of this section
sume the same facts asBrample 2 In addition, on 8865 under section 6038 fBPSs 2003 tax year. are not satisfied, a United States perso
January 1, 2003/S2 a United States person and the (C) Exceptions when more than onehat did not file a Form 8865 pursuant to
brother ofUS, purchases 50% of the stockkE, a United States person is required to filehis paragraph will be subject to the penal-
foreign corporation. FC owns a 20% interest in Form 8865 pursuant to section 66381) ties in paragraph (k) of this section, unles:
FPS  Thus, under sections 6038(e)(3) andMultiple controlling fifty-percent the reasonable cause provision in para
267(c)(1),US2indirectly owns a 10% interest in partners—(i) In general If, with respect graph (k)(4) of this section is satisfied.
FPS(10% isUS2s proportionate share 6iC's 20% to the same foreign partnership for the (2) Certain constructive owners ex-
interest inFPS), and under sections 6038(e)(3) andsame tax year, more than one Unite@epted from furnishing informaties(i) In
267(c)(2),US2is attributedUSs 40% interest. Ad- States person is a controlling fifty- pergeneral A United States person that does
ditionally, US directly owns a 40% interest BPS ~ cent partner, then in lieu of each controlnot own a direct interest in the foreign part-
and is attributedS2s 10% interest pursuant to sec-ling fifty-percent partner filing a separatenership and that is required to file Form
tion 6038(e)(3) and section 267(c)(2). ThereforeForm 8865, only one Form 8865 from on@865 under this section solely by reason o
US2is considered to own a 50% interest (10% indiof the controlling fifty-percent partners isconstructive ownership from a United
rectly and 40% fronuS) in FPS andUSis consid-  required, provided all of the requirementStates person(s) pursuant to paragrap
ered to own a 50% interestfiPS(40% directly and of paragraph (c)(1)(ii) of this section argb)(4) of this section (an indirect partner) is
10% fromUS2. FPShas no controlling fifty-per- satisfied. A person that is a controllinghot required to file Form 8865 if all of the
cent partners, because neithé®, US1, norUs2 fifty-percent partner solely because of arequirements listed in paragraph (c)(2)(ii)
owns a greater than 50% interest. Howewts, interest to which deductions or losses argf this section are met.
US1 andUS2are each controlling ten- percent part-allocated may file the single return only if (i) Requirements-(A) The United
ners and each must file Form 8865 pursuant to sethere is no United States person that is States person(s) whose interest the indi
tion 6038 forFPSs 2003 tax year ending Decembercontrolling fifty-percent partner by reasorvect partner constructively owns reports
31, 2003. Each must attach Form 8865 to its tax ré©f an interest in capital or profits. all the information such person(s) is re-
turn for its 2003 tax year. (i) Requirements-(A) The person un- quired to submit under this section, unless
Example 4. Controlling fifty-percent partners dertaking the filing obligation must file such person also is required to file solely
Assume the same facts asixample 3 In addition, Form 8865 with that person’s income taxy reason of constructive ownership from
on June 1, 2004)Sacquires an additional 1% direct return in the manner provided by Forma United States person(s) pursuant t
interest inFPS  USis now a controlling fifty-per- 8865 and the accompanying instructiongaragraph (b)(4) of this section, or an-
cent partner oFPS becaus&JSowns a 41% inter- The return must contain all of the infor-other person reports the information pur-
est directly and a 10% interest constructively fronmation that would have been required tguant to paragraph (c)(1) of this section.
US2 US2is also a controlling fifty-percent partner, be reported by this section if each control- (B) The indirect partner files with its
becauseUS2 owns 10% indirectly and 41% con- ling fifty-percent partner had filed its ownincome tax return a statement titled “Con-



trolled Foreign Partnership Reporting”lf one or more members of an affiliatedoerson reporting under section 6038;
containing the following information—  group of corporations filing a consoli- (ii) A list of all partnerships (foreign or
(1) A representation that the indirectdated return are required under sectiolomestic) in which the foreign partner-
partner was required to file Form 88656038 to file a Form 8865 for a particularship owned a direct interest, or owned ¢
but is not doing so pursuant to the conforeign partnership, the common parentonstructive interest of ten percent of
structive owners exception; corporation may file one Form 8865 omore under the rules of section 267(c)(1
(2) The names and addresses of theehalf of all of the members of the grour (5), during the partnership’s tax year
United States persons whose interests thequired to report under section 6038for which the Form 8865 is being filed,;
indirect partner constructively owns; Except with respect to group members (iii) Information about all foreign enti-
(3) The name and address of the foreigwho also qualify under the exception irties that were disregarded as entities sep
partnership with respect to which the indiparagraph (c)(2) of this section, the Formate from their owner under §8301.7701-Z
rect partner would have had to have file@865 must contain all the information thatind 301.7701-3 that were owned by the
Form 8865 but for this exception; and  would have been required to be submittefibreign partnership during the partner-
(4) Any additional information that if each group member were required tship’s tax year for which the Form 8865 is
Form 8865 and the accompanying infile its own Form 8865. being filed,;
structions require. (d) Exception for certain trustsTrusts (iv) Asummary of the transactions that
(iif) Penalties A United States personrelating to state and local government entook place during the partnership’s tax
that pursuant to this paragraph (c)(2ployee retirement plans are not requiregear between the partnership and the pe
does not file a return will be subject to théo report under this section, unless the irson filing the return, between the partner
penalties in paragraph (k) of this section iftructions to Form 8865 provide othership and any other partnership of which
the requirements listed in paragraphwise. the person filing the return is a controlling
(c)(2)(ii) of this section are not satisfied, (e)Reporting under this section not refifty-percent partner, and between the
unless such failure is due to reasonabbpuired with respect to partnerships expartnership and any corporation con-
cause, as defined in paragraph (k)(4) afluded from the application of subchaptetrolled (under section 6038(e)(2) and the
this section. K. The reporting requirements of this secregulations thereunder) by the person fil
(iv) Overlap with multiple controlling tion will not apply to any United Statesing the return; and
fifty-percent partners exceptien(A) If a person in respect of an eligible partner- (v) Any other information that Form
United States person qualifies for both thehip as described in §1.761-2(a) if sucB865 or its accompanying instructions re-
exception in paragraph (c)(1) of this secpartnership has validly elected to be exguire to be submitted.
tion and the exception in this paragrapbluded from all of the provisions of sub- (2) Additional information required to
(c)(2), such person may only utilize thechapter K of chapter 1 of the Internabe submitted by controlling fifty-percent
multiple controlling fifty-percent partners Revenue Code in the manner specified ipartners In addition to the information
exception in paragraph (c)(1) of this sec81.761-2(b)(2)(i), or such partnership igequired pursuant to paragraph (g)(1) o
tion to avoid filing Form 8865. deemed to have elected to be excluddtis section, controlling fifty-percent part-
(B) Example The following example from all of the provisions of subchapter Kners must also submit the following infor-
illustrates the operation of this paragrapbf chapter 1 of the Internal Revenue Codmation in the form and manner and to the

(©)(2)(iv): in accordance with the provisions ofextent required by Form 8865 and its in-
Example USis a U.S. citizenUSowns 100% of §1.761-2(b)(2)(ii). structions—
the stock oDC, a domestic corporatiorDC owns a (f) Period covered by returnThe in- (i) Alist of the names, addresses and ta

60% direct interest ifFPS a foreign partnership. formation required under this sectioridentification numbers (if any) of each
DC andUSare the only U.S. persons that own interinust be furnished for the tax year of thé&nited States person that owned a direct ir
ests directly or constructively BFPS DC owns di- foreign partnership ending with or withinterest of ten percent or more in the partnel
rectly a greater than 50% interestiRS UScon- the United States person’s tax year. Seship during the partnership’s tax year, an
structively ownsDC's interest pursuant to sectionssection 706 for rules regarding tax yearsf each United States and foreign perso
6038(e)(3) and 267(c)(1). Therefore, b@B and Of partnerships. whose interests in the partnership the cor
USare controlling fifty-percent partner$JS quali- (g) Contents of retura-(1) Informa- trolling fifty-percent partner constructively
fies for both the exception in paragraph (c)(1) of thi¢ion required to be submitted by control-owned under paragraph (b)(4) of this sec
section (multiple controlling fifty-percent partners)ling fifty-percent partners and controlling tion during the partnership’s tax year;
and the exception in paragraph (c)(2) of this sectioten-percent partners All controlling (i) A list of transactions between the
(constructive owner exception))Smay only utilize ~fifty-percent partners and all controllingpartnership and any United States perso
the paragraph (c)(1) exception to avoid its filingten-percent partners must submit the fobwning at the time of the transaction at
obligation. AccordinglyDC may file a single Form lowing information on Form 8865 in theleast a 10-percent direct interest (as de
8865 on behalf of)Sand itself. However, that form form and manner and to the extent prdined in paragraph (b)(3) of this section)
must contain all the information that would havescribed by Form 8865 and its instrucin the foreign partnership;
been submitted haBC and US each submitted a tions— (iii) A statement of the aggregate of the
separate Form 8865. (i) A statement of the income, gain partners’ distributive shares of items of in-
(3) Members of an affiliated group oflosses, deductions and credits allocated tmme, gain, losses, deductions and credits
corporations filing a consolidated return.the direct interest in the partnership of the (iv) A statement of income, gain,



losses, deductions and credits allocated swhedule on Form 8865 ask for informarules of this section; or

each United States person holding a diretibn that is not required to be reported on (ii) The provision of false or inaccurate
interest in the foreign partnership of terthe equivalent Form 1065 schedule, thimformation in purported compliance with
percent or more; and partner is not required to report that inforthe requirements of this section.

(v) Any other information mation on its Form 8865 if a copy of the (3) Penalties A United States person
Form 8865 or its accompanying instruceompleted equivalent Form 1065 schedhat fails to comply (as defined in para-
tions require controlling fifty-percent ule is attached to its Form 8865. A persograph (k)(2) of this section) with the re-
partners to submit. attaching copies of schedules from Forrporting requirements of this section must

(h) Method of reporting Except as 1065 to its Form 8865 must still completgay the following penalties, subject to the
otherwise provided on Form 8865 or théhe parts of Form 8865 that the person igasonable cause exception in paragrap
accompanying instructions, all amountsequired to complete as a controllingk)(4) of this section:
required to be furnished on Form 8863ifty-percent partner, or a controlling ten- (i) Dollar amount penalty—(A)
must be expressed in United States dagbercent partner, and for which there is n$10,000 penalty.A penalty of $10,000
lars. All statements required on or withequivalent Form 1065 schedule (for exshall be imposed for each tax year of eacl
Form 8865 pursuant to this section musimple, the first page of Form 8865). foreign partnership with respect to which
be in English. (2) Example The following example a failure to comply occurs.

(i) Time and place for filing returr- illustrates the application of this para- (B) Increase in penalty If a failure to
(1) In general Form 8865 must be filed graph (j): comply with the applicable reporting re-
with the United States person’s income ExampleUS a United States citizen, owns a 55%quirements of section 6038 and this sec
tax return on or before the due date (innterest inFPS a foreign partnership and calendaition continues for more than 90 days aftel
cluding extensions) of that return. If theyear taxpayer. BecaustSowns more than a 50% in- the date on which the Commissioner ot
United States person is not required to filerest inFPS USis a controlling fifty-percent partner the Commissioner’s delegate mails notice
an income tax return for its tax year withof FPSand must file a Form 8865 with respecE®S ~ Of the failure to the United States persor
which or within which the foreign part- During 2001,FPSearns gross income that is effec-required to file Form 8865, the person
nership’s tax year ends, but is required tively connected with the conduct of a trade or busimust pay an additional penalty of $10,00C
file an information return for that yearness within the United States. Therefore, pursuant for each 30-day period (or fraction
(for example, Form 1065, “U.S. Partnersection 6031(e)(2)(BFPS must file Form 1065 for thereof) during which the failure contin-
ship Return of Income,” or Form 990,its 2001 tax year. IFPScompletes and files Form ues after the 90-day period has expired.
“Return of Organization Exempt from In-1065,US must use copies of the relevant schedules (C) Limitation. The additional penalty
come Tax”"), the Form 8865 must be filedrom Form 1065 to completdSs Form 8865 for imposed on any United States person b
with the United States person’s informafPSs 2001 tax year. IFPSinstead had a Septembersection 6038(b)(2) and paragraph
tion return filed on or before the due dateo tax year pursuant to section 706, tsdmust at-  (K)(3)(i)(B) of this section is limited to a
(including extensions) of that return. tach to its Form 1040 fdgSs 2001 tax year a Form maximum of $50,000 for each partnership

(2) Duplicate return If required by 8865 completed with respectf®Ss tax year ending for each tax year with respect to which the
the instructions to Form 8865, a duplicatseptember 30, 2001. FPSfiled a Form 1065 for its  failure occurs.

Form 8865 (including attachments andhx year ending September 30, 2001, ti&émustuse (i) Penalty of reducing foreign tax

schedules) must also be filed. that Form 1065 to fulfill in part its reporting obliga- credit—(A) Effect on foreign tax credit
(j) Overlap with section 603%(1) In tions under section 6038 by attaching the relevarftailure to comply with the reporting re-
general A partner may be required to fileschedules from the Form 1065U8s Form 8865. guirements of section 6038 and this sec

Form 8865 under this section and the for- (k) Failure to comply with reporting re- tion may cause a reduction of foreign tax
eign partnership in which it is a partnequirement—(1) In general Any United credits under section 901 (taxes of foreigr
may also be required to file a Form 106%tates person required to file Form 8866ountries and of possessions of the Unite
under section 6031(e) for the same partinder Section 6038 and this section th&tates). In applying section 901 to a
nership tax year. However, if a foreigrfails to comply (as defined in paragraptUnited States person for any tax year with
partnership completes and files Forntk)(2) of this section) with the reportingor within which its foreign partnership’s
1065, the United States partner must userequirements of this section, will be subtax year ended, the amount of taxes pai
copy of the relevant parts of Form 1065 tgect to the penalties described in paraand deemed paid under sections 902 an
fulfill certain of its filing obligations graph (k)(3) of this section. 960) by the United States person will be
under section 6038. Specifically, instead (2) Failure to comply A failure to reduced by 10 percent if the person fails
of completing the Form 8865 schedulesomply is separately determined for eacto comply. However, no tax deemed paic
that the person would otherwise be reforeign partnership for which a Unitedunder section 904(c) will be reduced
quired to complete as a controlling fifty-States person has a section 6038 reportingder the provisions of this paragraph
percent or a controlling ten-percent partebligation. A failure to comply with the (k)(3)(ii).

ner, the person must instead attach to itequirements of section 6038 includes the (B) Reduction for continued failurelf
Form 8865 copies of the relevant schedellowing— a failure to comply with the reporting re-
ules from Form 1065 that the instructions (i) The failure to report at the properquirements of section 6038 and this sec
to Form 8865 state are considered equivéime and in the proper manner any infortion continues for more than 90 days aftel
lent to schedules on Form 8865. Shouldmation required to be reported under ththe date on which the Commissioner ot



the Commissioner’s delegate mails notice Par. 5. Section 1.6038B-1 is amende81.83-6(d)(1) and the fair market

of the failure to the person required to fileas follows: value of the property transferred did
Form 8865, then the amount of the reduc- 1. The heading is revised. not exceed $100,000; or

tion in paragraph (k)(3)(ii)(A) of this sec- 2. The first three sentences of para- (B) * * *

tion will be 10 percent, plus an additionabraph (b)(1)(i) are removed and four sen- (3) The transferor properly reported the
5 percent for each 3-month period (otences are added in their place. income from the transfer on its timely-
fraction thereof) during which the failure 3. Paragraph (b)(2)(i)(A)}4s added. filed (including extensions) Federal in-
continues after the 90-day period has ex- 4. Paragraph (b)(2)(i)(B)}3s revised. come tax return for the taxable year tha

pired. 5. Paragraph (b)(2)(i)(B)j4s added. includes the date of the transfer; or

(C) Limitation on reduction The 6. Paragraph (g) is revised. (4) The transfer is considered to be to
amount of the reduction under paragraphs The added and revised provisions reafreign corporation solely by reason of
(K)(3)(ii)(A) and (B) of this section for as follows: §1.83-6(d)(1) and the fair market value of
each failure to furnish information re-81.6038B-1 Reporting of certain transthe property transferred did not exceec
quired under this section will not exceeders to foreign corporations $100,000.
the greater of $10,000, or the gross irt** ** *okok ok k

come of the foreign partnership for its tax (b) * * * (1) * * * (i) Reporting proce-  (g) This section applies to transfers oc

year with respect to which the failure ocdure Except for stock or securities quali-curring on or after July 20, 1998, except

curred. fying under the special reporting rule offor transfers of cash made in tax years be
(D) Offset for dollar amount penalty paragraph (b)(2) of this section, and cemginning on or before February 5, 1999,

imposed The total amount of the reductain exchanges described in section 354hich are not required to be reportec

tion which, but for this paragraph(listed below), any U.S. person thaunder section 6038B, and except for pars

(k)(3)(ii)(D), may be made under thismakes a transfer described in sectiograph (e) of this section, which applies tc

paragraph (k)(3)(ii) with respect to any6038B(a)(1)(A), 367(d) or (e), is requiredtransfers that are subject to §81.367(e)

separate failure, may not exceed the mate report pursuant to section 6038B and(f) and 1.367(e)-2(e). See §1.6038B-11

imum amount of the reductions that mayhe rules of this section and must attacfor transfers occurring prior to July 20,

be imposed, reduced (but not below zerdghe required information to Form 926,1998. See also §1.6038B-1T(e) in effec

by the dollar amount penalty imposed byReturn by Transferor of Property to aprior to August 9, 1999, (as contained in

paragraph (k)(3)(i) of this section with re-Foreign Corporation.” For special rule26 CFR part 1 revised April 1, 1999) for

spect to the failure. regarding cash transfers made in tax yeamansfers described in section 367(e) the
(4) Reasonable cause limitationThe beginning after February 5, 1999, seare not subject to §81.367(e)-1(f) anc

time prescribed for filing a completeparagraphs (b)(3) and (g) of this sectiornl.367(e)-2(e).

Form 8865, and the beginning of the 90For purposes of determining a U.S. trans- Par. 6. Section 1.6038B-2 is amende

day period after the Commissioner or théeror that is subject to section 6038B, thas follows:

Commissioner’s delegate mails noticeules of §1.367(a)-1T(c) and 81.367(a)- 1. Paragraph (a)(b) is revised.

under paragraphs (k)(3)(i)(B) and (ii)(B)3(d) shall apply with respect to a transfer 2. Paragraph (c)(4) is revised.

of this section, will be treated as being nadescribed in section 367(a), and the rules 3. Paragraph (c)(6) is amended by re

earlier than the last day on which reasoref §1.367(a)-1T(c) shall apply with re-moving the period at the end and addin

able cause existed for failure to furnistspect to a transfer described in sectioh and” in its place.

the information. The United States per367(d). Additionally, if in an exchange 4. Paragraph (j)(1) introductory text is

son may show reasonable cause by prdescribed in section 354, a U.S. persoamended by revising the first sentence.

viding a written statement to the Commisexchanges stock of a foreign corporation 5. Paragraph (j)(3) is added.

sioner’s delegate having jurisdiction ovein a reorganization described in section The revised and added provisions rea

the person’s return to which the FornB68(a)(1)(E), or a U.S. person exchangess follows:

8865 should have been attached, settirejock of a domestic or foreign corporatior§1.6038B-2 Reporting of certain transfers

forth the reasons for the failure to complyfor stock of a foreign corporation pur-to foreign partnerships.

Whether a failure to comply was due tesuant to an asset reorganization described(a) * * *

reasonable cause will be determined bip section 368(a)(1)(C),(D), or (F), thatis (5) Time for filing Form 8865 The

the Commissioner, or the Commissioner’sot treated as an indirect stock transfdform 8865 on which a transfer is reportec

delegate, under all the facts and circuminder section 367(a), then the U.S. persanust be attached to the transferor’s timel

stances. exchanging stock is not required to repoffiled (including extensions) income tax

(5) Statute of limitations.For excep- under section return for the tax year that includes the
tions to the limitations on assessment i6038B. * * * date of the transfer. If the person require
the event of a failure to provide informa-=* * * * * to report under this section is not requirec
tion under section 6038, see section (2) ** * to file an income tax return for its tax year
6501(c)(8). (iy*** during which the transfer occurred, but is

(I) Effective date This section applies (A) *** required to file an information return for

to tax years of a foreign partnership end- (4) The transfer is considered to be to that year (for example, Form 1065, “U.S.
ing on or after December 31, 2000. foreign corporation solely by reason ofPartnership Return of Income,” or Form



990, “Return of Organization Exemptgraph (i)(4) of this section for the defini-602 continues to read as follows:

from Income Tax”), the person should attion of a related person; Authority: 26 U.S.C. 7805.

tach the Form 8865 to its information re* * * * * Par. 8. In 81.602.101, paragraph (b) is

turn. @ *** (1) In general Except as oth- amended by revising the entries for

*okok ok k erwise provided in this section, this sec81.6038-2, §1,6038(B)-1, and §1.6038B-
(c)*** tion applies to transfers made on or afté2 and adding an entry in humerical ordet
(4) The names and addresses of thlnuary 1, 1998. * * * to the table to read as follows:

other partners in the foreign partnershipt * * * * 8§602.101 OMB Control numbers.

unless the transfer is solely of cash and (3) Special rule for transfers made be* * * * *
the transferor holds less than a ten-percefdre January 1, 2000 Even if not re-  (b) ***
interest in the transferee foreign partnemported in accordance with the rules pro-

ship immediately after the transfer. Howwvided in paragraph (a)(5) of this section,

ever, for tax years of U.S. persons begirer paragraph (j)(1) or (2) of this section, a

ning on or after January 1, 2000, théransfer that occurred before January 1,
person reporting pursuant to sectio2000 will nevertheless be consideredpproved December 9, 1999.
6038B (the transferor) must provide thdimely reported if the transferor reports it
names and addresses of each Unitexh a Form 8865 attached to an amended
States person that owned a ten-percent tax return for the transferor’s tax year in
greater direct interest in the foreign partwhich the transfer occurred, provided
nership during the transferor’s tax year isuch amended return is filed no later than
which the transfer occurred, and th&eptember 15, 2000.
names and addresses of any other United

Robert Wenzel,
Deputy Commissioner
of Internal Revenue.

Jonathan Talisman,
Acting Assistant Secretary
of the Treasury.

(Filed by the Office of the Federal Register on De-

States or foreign persons that were dire§ART 602—OMB CONTROL cember 27, 1999, 8:45 am., and published in th
partners in the foreign partnership durin UMBERS UNDER THE issue of the Federal Register for December 28,199¢
that tax year and that were related to t RAPERWORK REDUCTION ACT 64 F.R. 72545)

transferor during that tax year. See para- par 7. The authority citation for part

CFR part or section where Current OMB
identified and described control No.

* k k k%

180382 . . 1545-1617
LiB038-3 . o 1545-1617
* k k k%

LLB0B8B-L . . .. 1545-1617
* k k k%

L.B038B-2 . . . 1545-1617
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