Rev. Rul. 2000-44 for an interest ilPRS In connection  Section 1.707-3(c)(1) provides that if
with the transactionPRSreimbursesP  within a 2-year period a partner transfer:

ISSUE $5x for_ the capital expenditures incurredoroperty to a partnership and the partner
by Swith respect to the contributed propship transfers money or other considera

Does a corporation that acquires assefdty. At the time thaP transfers the tion to the partner (without regard to the
of another corporation in a transaction gdental prope_rty tdPRS the rental prop- order of the transfers), the transfers ar
scribed in § 381(a) of the Internal Rey&rty has a fair market value of $208nd presumed to be a sale of the property to th
enue Code succeed to the status of t/® adjusted basis of $70 partnership unless the facts and circum

other corporation for purposes of applying stances clegrly establish that the transfel
the exception for reimbursements of pre- do not constitute a sale.
formation expenditures and determining Section 721(a) provides that no gain or Section 1.707-4(d) provides that, in
whether a liability is a qualified liability loss shall be recognized to a partnershigeneral, notwithstanding the presumptior
under the regulations regarding the diser to any of its partners in the case of kelating to transfers made within 2 years o
guised sale provisions of § 707(a)(2)(B)? contribution of property to the partner-each other, a transfer of money or othe
ship in exchange for an interest in theonsideration by the partnership to a part
FACTS partnership. ner is not treated as part of a sale of proy
Section 731(a)(1) provides that in theerty by the partner to the partnership unde
case of a distribution by a partnership to & 1.707-3(a) to the extent that the transfe
artner, gain shall not be recognized tto the partner by the partnership is made t
the partner, except to the extent that argimburse the partner for, and does not e»
incurred byS on January 1, 1995S in- money distributed exc_:eeds the adjusteeeed the amount of, ca.pital expenditure
curred $X in capital expenditures with baS'S_Of .the partner’s interest in the parﬁhat (1) are'mcurred during the 2-year pe
respect to the rental property on Deceniiership immediately before the distribu+iod preceding the transfer by fthe partne
ber 1, 1998. tion to the partner;hlp; and (2) are incurred b
On January 1, 199% distributes the Sectign 752(b) provides that any dethe pqrtngr with respect' to (i) partnershiy
rental property, subject to the $dabil- crease in a partngr’s share of the IiabiliOrganlza_tlon and syndnlcatlon costs de
ity, to P in a transaction that qualifies as gles ofa p.artljgrsh|p,_or_a}r?y decrease ins’.:”bed in § 709; or (”? property con-
complete liquidation ofs within the partner’s mdw@ual liabilities by reasontributed to the partnership py the partne'r
meaning of § 332. of the assumption by the partnership ofut only tolthe extent the reimbursed capi
On January 1, 200® contributes the the mdividuall qubilities, shall be consid-tal expendltures do not exceed 20 percel
rental property, subject to the $ditabil- ered as a distribution 9f money to thef thg fair market va!ue .Of the property at
ity, to a partnershipRRS in exchange partner by the partnership. the tlmg of the contribution (preformation
Section 707(a)(2)(B) provides that if (i)expenditures).
there is a direct or indirect transfer of Section 1.707-5(a)(1) provides that for
money or other property by a partner to aurposes of the disguised sale rules, if
partnership, (ii) there is a related direct opartnership assumes or takes propert
indirect transfer of money or other propsubject to a qualified liability, as defined
erty by the partnership to the partner (oin
another partner), and (iii) the transfers 8§ 1.707-5(a)(6), the partnership is
when viewed together are properly chartreated as transferring consideration tc
acterized as a sale or exchange of prophe partner only to the extent that the
erty, then the transfers shall be treated giansfer of property to the partnership is
ther as a transaction between thetherwise treated as part of a sale. B
partnership and a partner not acting in theontrast, if the partnership assumes o
partner’s capacity as a partner or as takes property subject to a liability of the
transaction between two or more partneigartner other than a qualified liability, the
acting other than in their capacity as parartnership is treated as transferring cor
ners. sideration to the partner to the extent tha

Section 1.707-3(a) of the Income Tathe amount of the liability exceeds the
Regulations provides that, except as otfRartner’s share of that liability immedi-
erwise provided in § 1.707-3, if a transfeftely after the partnership assumes o
of property by a partner to a partnershi&‘kes subject to the liability as provided
and one or more transfers of money df 8 1.707-5(a)(2), (3), and (4).
other consideration by the partnership to Under § 1.707-5(a)(6), a qualified lia-
the partner constitute a sale based on &llity is (1) a liability that was incurred
the facts and circumstances, the transfePy the partner more than 2 years prior tc

are treated as a sale of property to tH&e earlier of the date the partner agree
partnership. in writing to transfer the property or the

CorporationP owns all of the stock of
corporationS. S has only one asset,
rental property, that is encumbered by
nonrecourse liability of $40originally



date the partner transfers the property tacurred or undertaken by the predece®f the other corporation for purposes of
the partnership and that has encumberadr corporation. applying the exception for reimburse-
the transferred property throughout that Transactions enumerated in 8§ 381(ahents of preformation expenditures anc
2-year period; (2) a liability that was in-involve situations where the transferodetermining whether a liability is a quali-
curred within the 2-year period that hagsorporation is absorbed by the transferefged liability under the regulations re-
encumbered the transferred propertgorporation in a tax-free transactiongarding the disguised sale provisions of
since it was incurred, so long as the liaGiven the purposes for the rules relating 707(a)(2)(B).
bility was not incurred in anticipation ofto preformation expenses and qualified
the transfer of the property to a partnetiabilities, it is appropriate that, in trans-DRAFTING INFORMATION
ship; (3) a liability that is allocable underactions described in § 381(a), the trans- 1 principal author of this revenue
the rules of § 1.163-8T of the temporaryeree corporation will succeed to the Stal’uling is Shannon Cohen of the Office of
Income Tax Regulations to capital expentus of the distributor or transferoragggciate Chief Counsel (Passthrough:
ditures with respect to the property; or (4gorporation for purposes of applying the, Special Industries). For further in-
a liability that was incurred in the ordi-exception for reimbursements of prefors, . mation regarding this revenue ruling
nary course of the trade or business imation expenditures and determining.qntact Shannon Cohen at (202) 622.
which property transferred to the partnerwhether a liability is a qualified liability. 3450 (not a toll-free call).
ship was used or held but only if all the Accordingly, under the facts presented,
assets related to that trade or business d&ewill succeed to the status &for pur-
transferred other than assets that are nooses of determining whether thex$ash
material to a continuation of the trade oreimbursement fronrPRSqualifies for the
business. Certain additional limitationexception for reimbursements of prefor-
apply with respect to recourse liabilitiesmation expenditures under § 1.707-4(d).
See § 1.707-5(a)(6)(ii). Sincurred $% in capital expenditures with

Under § 1.707-4(e), the Commissionerespect to the rental property on December
may provide by guidance published in thd, 1998, which is within the 2-year period
Internal Revenue Bulletin situations inpreceding the transfer of the property to
addition to those specifically addressed iRRS The reimbursed capital expenditures
the regulations where payments or tranglo not exceed 20 percent of the fair mar-
fers to a partner will not be treated as pakiet value of the contributed property.
of a disguised sale. Thus, the $% cash reimbursement from

Section 381(a) references certain tran®2RSto P for the capital expenditures in-
actions that involve one corporation aceurred bySwith respect to the rental prop-
quiring assets of another corporation in arty falls within the exception for reim-
tax-free transfer (that is, liquidationsbursement of preformation expenditures
under § 332, reorganizations undeand will not give rise to a disguised sale
§ 368(a)(1)(A), (C), and (F), and certairbetweenP and PRSunder § 707(a)(2)(B)
nondivisive reorganizations underand the regulations.

§ 368(a)(1)(D) and (G)). P also will succeed to the status &f
for purposes of determining whether the
ANALYSIS $40x liability is a qualified liability

The rules regarding preformation exWithin the meaning of § 1.707-5(a)(6).

penses and qualified liabilities contained "€ $4K liability encumbering the prop-

in the disguised sale regulations recodt’y Was incurred bys on January 1,
nize that certain expenditures will bet999, which is more than 2 years prior to

made, and certain liabilities will be in-the date the rental property was con-
curred, under circumstances that do ndfibuted toPRS Accordingly, the $40
violate the disguised sale rules. Where I}fblllt_y is a qualified liability within the
corporation incurs preformation expense®1€aning of 8 1.707-5(a)(6). As a result,
or undertakes a borrowing, and anothdf€ fact that transfers the rental prop-
corporation acquires assets of the corp&'tY {0 PRSsubject to the liability will
ration in a § 381 transaction, the transfdfOt 9ive rise to a disguised sale between
does not alter the circumstances undér @1dPRSunder § 707(a)(2)(B) and the
which the expenditures or indebtedned€gulations.

were originally incurred or _Oth‘?rWiseHOLDING

raise concerns that would justify not

treating the transferee corporation as hav- A corporation that acquires assets of
ing incurred the expenditures or underanother corporation in a transaction de-
taken the liabilities at the time they werescribed in § 381(a) will succeed to status



