Section 401.—Qualified Rev. Rul. 2000-8 the employee affirmatively elects to re-

Pension, Profit-Sharing, Stock ceive the amount in cash?
Bonus Plans, etc. ISSUE FACTS

26 CFR 1.401(k)-1: Certain cash or deferred Will employer contributions to a profit-  gjtyation 1

arrangements. sharing plan fail to be considered elective

contributions, within the meaning of Employer X maintains Plan A, a profit-
§ 1.401(k)-1(g)(3) of the Income Taxsharing plan intended to satisfy the re-
Regulations, made under a qualified caspuirements of 8 401(a), including
cally reduce an employee’s compensatioﬂr de_ferred arrangement, within the88 401(k) and 401(m), and maintained or
by a certain amount and have that amouft€2"nY of § 401(k) of the Internal Rev-a calendar-year basis. Unde_r PIan_A, an
contributed as an elective deferral to afi"Ué Code, merely because they are maemploy_ee of Employer X, including a
employer’s section 401(k) plan. pursuant to an arrangement under whichrewly hired employee, may (_elect to have
fixed percentage of an employee’s comEmployer X make contributions on the
pensation is contributed to the plan unlesgmployee’s behalf to Plan A in lieu of re-

Cash or deferred arrangements;
elective deferrals.This ruling specifies
the criteria to be met in order to automati



ceiving that amount as cash compensatioronforfeitable and, if the employee has Under the terms of Plan A as
that would otherwise be payable to th@ot attained age 59 1/2, cannot be distrimmended, if a current employee files an
employee. The employee may designatged prior to the employee’s retirementelection to receive cash in lieu of com-
the amount of these compensation redudeath, or separation from service, excefensation reduction contributions and
tion contributions as a percentage of thim the case of hardship (as defined in théhe election is filed during the reason-
employee’s compensation, subject to ceplan). Plan A also provides that, for eaclable period ending on the January 1 ef-
tain limitations set forth in the plan. employee who has at least 1 year of sefective date, then no compensation re-
Under Plan A, if a newly hired em-vice, Employer X will make matching duction contributions for the first pay
ployee does not affirmatively elect to recontributions to Plan A on account of theperiod beginning on or after the January
ceive cash or have a specified amoummployee’s compensation reduction cont effective date or for subsequent pay
contributed to Plan A, his or her compentributions up to a specified percentage gferiods are made on the employee’s be-
sation is automatically reduced by 3 perthe employee’s compensation. Plan Aalf to Plan A until the employee makes
cent and this amount is contributed taoes not permit after-tax employee contria subsequent affirmative election to re-
Plan A. An election by any employee nobutions. duce his or her compensation. In the
to make compensation reduction contri- Plan A provides that both matchingcase of a current employee who has &
butions or to contribute a different percontributions and compensation reduceompensation reduction contribution
centage of compensation can be made t@n contributions will be invested in ac-election in effect for less than 3 percent,
any time. The election is effective for thecordance with the participant’s electiorwho does not make a new compensatior
first pay period and subsequent pay peramong a broad range of investmenteduction contribution election during
ods (until superseded by a subsequefiinds held by the trustee or, if no investthe reasonable period ending on the Jan
election) if filed when the employee isment election is made by the participantjary 1 effective date, and whose com-
hired or if filed within a reasonable periodin the trust’s balanced fund which in-pensation is therefore automatically re-
thereafter ending before the compensatiariudes both diversified equity and fixedduced by 3 percent beginning on that
for the first pay period is currently avail-income investments. January 1, if that employee thereafter
able. Thus, if an employee files an elec- . | makes an affirmative election to reduce
tion to receive cash in lieu of compensa- Situation 2 his or her compensation by another
tion _redl_Jcti_on contributions and th_e The facts are the same asSituation amqunt (or no am_ount), j[hen _that affir-
e_Iectlon is f_|Ied when the employee ), except Plan A is amended, effectivéna_t've election will continue in effect
hired or Wlthln a reasonable period t_here_t-he next January 1, to apply the sam%”t_'l the _employee_ makes a s_ubsequem
after ending _before the compensatlon Ifule to both current and newly hired emaffirmative election for a different
currenFIy avallak_)le, _then no compensatloB|oyeeS_ Thus, under Plan A g@mount. o
redl_Jct|on contributions for the fl_rst P&Yamended, if an employee hired before At the _beglnnmg of the reasonable pe-
period or subsequent pay periods aranuary 1 who has not elected compeﬁ'—Od ending on the January 1 effective
ma(_je on the employee’s behalf to Plan A4tion reduction contributions of at Ieas?lat_e' each Current employee receives :
unful thg employee makes a SLJ_bseque@tperCent of compensation does not affifotice that_ explains _the new automatic
affirmative _elect|on tq redu_ce his or hermatively elect during a specified reason(_:ompensatlo_n reduction election and the
compensatlon._ Elections filed a_t a lategp|e period ending on the January 1 efmployee’s _rlght to ele_ct to have_ no _such
d_ate_ are effective for payroll perl_ods besactive date to receive cash or have §ompensation reduction contributions
ginning in the month next following thespecified amount contributed to Plan Amade to the plan or to alter the amount of
date the e!ectlon is filed. o his or her compensation is automaticall)t)hose contnbu_tlpns, mclgdmg the proce-
At the time an employ_ee is hired, thereduced by 3 percent and this amount gure fo_r exercising t_hat right and the tim-
employee receives a notice that explaingntributed to Plan A beginning the first"9 for implementation of any such elec-
the gutomatlc compensatlon reductlorﬁay period that begins after the Januarytion' Thereafte_r, each e_mployee receives
election and the employee’s right to eleci¢active date. the annual notice described aboveSit
to have no such compensation reduction uation 1.
contributions made to the plan or to alte'The Department of Labor has advised Treasury and
the amount of those contributions, includthe Service that, under Title | of the Employed-AW AND ANALYSIS

ing the procedure for exercising that righRetirement Income Security Act of 1974 (ERISA), . . )
gd h pt a for imol i tg f Meiduciaries of a plan must ensure that the plan is Septlon 401(k) provides that a profit-

and the timing for implementation Of any,iyistered prudently and solely in the interest csharing or stock bonus plan, a pre-

such election. Each participant in Plan /pjan participants and beneficiaries. While ERISAER|SA money purchase plan, or a rural

is notified annually of his or her compen-§ 404(c) may serve to relieve certain fiduciarie%ooperative plan can meet the require-

S-a-tion red-uction percentage and the pafrom liability when participants or beneﬂmanese{nems of § 401(a) even if it includes a
ticipant’s right to change the percentage

exercise control over the assets in their individual o
. . I 3ccounts, the Department of Labor has taken tf@ualified cash or deferred arrangement.
mCqumg the progedure fo_r EXEICISING, sition that a participant or beneficiary will not beSection 401(k) also sets forth the re-
t_hat right and the tlm!ng for implementa-considered to have exercised control when the paciuirements that a cash or deferred
tion of any such election. ticipant or beneficiary is merely apprised of invest-arrangement must satisfy in order to be a

i i ments that will be made on his or her behalf in the o
Plan A provides that compensation re fualified cash or deferred arrangement.

duction contributions are immediatel absence of instructions to the contrary. See 29 C i . .
Y§ 2550.404c-1 and 57 F.R. 46924, Section 1.401(k)-1(a)(2)(i) defines a




cash or deferred arrangement as amegulation does not require that the emeash is currently available to elect to re-
arrangement under which an eligible employee receive an amount in cash in angeive the cash in lieu of having it con-
ployee may make a cash or deferredase in which the employee does ndtibuted to the plan. Thus, fBituation 1
election with respect to contributions tomake an affirmative election to haveandSituation 2 an eligible employee has
or accruals or other benefits under, ghat amount contributed to the trustan effective opportunity to elect to receive
plan that is intended to satisfy the reThus, a cash or deferred election wiltash or have a contribution made to the
quirements of 8§ 401(a). Sectionnot fail to be made under a qualifiedplan on the employee’s behalf. In addi-
1.401(k)-1(a)(2)(ii) provides that a casttash or deferred arrangement merely bé&on, compensation reduction contribu-
or deferred arrangement does not includeause, when an employee fails to makigons made under the plan are not contri
an arrangement under which amountan affirmative election with respect tobutions made pursuant to a one-time
contributed under a plan at an eman amount of compensation, that amountrevocable election because the em:
ployee’s election are designated ois contributed on the employee’s behalployee can change the election in the fu
treated at the time of contribution ago a trust, provided that the employeéure. Consequently, the compensation re
after-tax employee contributions. had an effective opportunity to elect taduction contributions described in
Section 1.401(k)-1(a)(3)(i) defines areceive that amount in cash. The emSituation landSituation 2are made pur-
cash or deferred election as any electigoloyee has an effective opportunity tasuant to cash or deferred elections an
(or modification of an earlier election) byelect to receive an amount in cash as reatisfy the requirement in
an employee to have the employer eitheyuired under § 1.401(k)-1(a)(3)(i) if the§ 1.401(k)-1(a)(3)(i) that the amount that
provide an amount to the employee in themployee receives notice of the availeach eligible employee may defer as ar
form of cash (or some other taxable benability of the election and the employeeelective contribution be available to the
fit) that is not currently available or con-has a reasonable period before the casmployee in cash. The result would be
tribute an amount to a trust (or provide ars currently available to make the electhe same if the plan required a period of
accrual or other benefit) under a plan deion. service (permitted under § 401(k)(2)(D))
ferring the receipt of compensation. Sec- If Plan A were to permit after-tax em-before an employee became eligible for
tion 1.401(k)1(a)(3)(iv) provides that aployee contributions, then the amountglective contributions.
cash or deferred election does not includeontributed to the plan would have to be
a one-time irrevocable election, made atesignated or treated, at the time of thgOLDING
the time an employee commences em:ontr_ibution, as pr_e-tax compensation re- Where, as irSituation 1and Situation
ployment Wlth the emp!oyer or upon theduction con_trlbl_mons or after-tax €M-> 4 newly hired or a current employee
employee’s first becoming eligible unde_rployee_ con_tr|but|ons. _ _ has an effective opportunity to elect to
any plan of the employer, to have contri- In Situation 1 compensation reduction oceive an amount in cash or have tha
butions made by the employer on the errc—ontrlbl_Jtlons_ made by Employer X tog1ount contributed by the employer to a
ployee’s behalf to the plan (or to any othePlan A, including those made on behalf Oﬁrofit-sharing plan, those employer con-
plan of the employer) equal to a specified newly hired employee who has not fileqip utions made on the employee’s behall
amount or percentage of the employeean election to the contrary, are amountg, e plan in lieu of receipt of cash com-
compensat|on. _ cor_1tnbuted pursuant to a_procedurg und?fensation will not fail to be considered
Section 1.401(k)—1_(_e)(2) prowdeswhl_ch the_employeg receives a notice eXsjactive contributions within the mean-
generally that a qualified cqsh or deplammg his or her_ rights to_ha\{e NO COMing of § 1.401(k)—1(g)(3) made under a
ferred arrangement mgst provide that thpensation redu_ct_lon contrlbl_mons madﬁualified cash or deferred arrangemen
amount that each el|g|ble_em_ployee mgynd, after receiving the not!ce, the eMyithin the meaning of § 401(k) merely
defer as an elective cpntrlbutlon is avallployeg has a reasona_ble period before the cause they are made pursuant to a
able to_the employee in cash. _ ca_sh is currently av_allable to _elec_t to "€ rrangement under which, in any case ir
Section 1.401(k)-1(g)(3) defines eleceeive the cash in lieu of having it consyyhich an employee does not affirma-
t!ve contributions as employer Cont_rlbu-trlbuted to the plan. Sl_mllarly, |S|tua_l- tively elect to receive cash, the em-
tions made to a plan tha_t were subject tohon _ 2, _ compensation reductlonpbyee,S compensation is reduced by
a cash or deferred election under a <_:a$iu)ntr|bl_1t|0ns_ made by Employer X t0fyqaq percentage and that amount is con
or deferred arrz_ingemenf[. S_uch co_ntnbtPIan A, |nf:lud|ng those made on beha!f ofibuted on the employee’s behalf to the
tions are elective contributions withouta newly hired employee who has not f'lngIan
regard to whether the cash or deferredn election to the contrary and those made
arrangement is a qualified cash or desn behalf of a current employee who haBRFFECT ON OTHER DOCUMENTS
ferred arrangement. elected less than 3 percent compensation )
The definition of a cash or deferredreduction contributions, are amounts con- R€V: Rul. 98-30, 1998-25 I.R.B. 8, is
election in § 1.401(k)—1(a)(3)(i) re-tributed pursuant to a procedure undetMPplified and superseded.
quires that the employee have an eleavhich the employee receives a notice &papERWORK REDUCTION ACT
tion between the employer paying cashplaining his or her rights to have no com-
(or some other taxable benefit) to the@ensation reduction contributions made The collection of information con-
employee or making a contribution to and, after receiving the notice, the emtained in this revenue ruling has been re
trust on behalf of the employee. Theloyee has a reasonable period before theewed and approved by the Office of



Management and Budget (OMB) in ac-
cordance with the Paperwork Reduction
Act (44 U.S.C. 3507) under control num-
ber 1545-1605.

An agency may not conduct or spon-
sor, and a person is not required to re
spond to, a collection of information un-
less the collection of information
displays a valid OMB control number.

The collections of information in this
revenue ruling are in the third, sixth, and
last paragraphs in the section heade
“FACTS” and in the sixth paragraph in
the section headed “LAW AND ANALY-
SIS.” The collections of information are
required to enable personnel in the Tay
Exempt and Government Entities Divi-
sion of the Internal Revenue Service to
determine if an employer’s retirement
plan satisfies the requirements to obtair
favorable tax treatment and to enable
certain employee elections to meet the
requirements of § 401(k). The collec-
tions of information are required to ob-
tain a benefit. The likely respondents are
businesses or other for-profit institu-
tions, and not-for-profit institutions.

The estimated total annual reporting
burden is 1,750 hours. The estimated av
erage annual burden per respondent is
hour and 10 minutes. The estimatec
number of respondents is 1,500. The es
timated annual frequency of responses i
on occasion.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate
rial in the administration of any Internal
Revenue law. Generally, tax returns anc
tax return information are confidential,
as required by 26 U.S.C. 6103.

DRAFTING INFORMATION

The principal author of this revenue
ruling is Roger Kuehnle of the Tax Ex-
empt and Government Entities Division.
For further information regarding this
revenue ruling, call the Employee Plans’
taxpayer assistance telephone service «
(202) 622-6074/6075 (not toll-free num-
bers) between 1:30 and 3:30 p.m. East



