26 CFR 601.202: Closing agreements.

Rev. Proc. 2000-16

TABLE OF CONTENTS
PART I. INTRODUCTION TO EMPLOYEE PLANS COMPLIANCE RESOLUTION SYSTEM
SECTION 1. PURPOSE AND OVERVIEW

00 PUIPOSE o p. 520.

02 REVISIONS . . oot p. 520.

.03 General principles underlying EPCRS . . . .. ... . p..520

04 OVEIVIBW . o p. 521.

.05 Future enNhanCemeNtS . . .. ... it p.521.
SECTION 2. EFFECT ON PROGRAMS

01 EffeCt ON Programs. . . . . oottt

.02 Effect on Specific programs. . . . . . .o p..521
PART Il. PROGRAM EFFECT AND ELIGIBILITY
SECTION 3. EFFECT OF EPCRS; RELIANCE

.01 Effect of EPCRS on Qualified Plans . . . .. ... .. p..521
.02 Effect of EPCRS 0n 403(D) Plans . . . . . ..o p- 521.
.03 Othertaxes and penalties . . . . . . ... p.522.
04 RelaNCe . . . p. 522.
SECTION 4. PROGRAM ELIGIBILITY
.01 Program eligibility for Qualified Plans. . . .. ... ... . . . . . e p.522
.02 Program eligibility for 403(b) Plans. . . . ... .. . e p..522
.03 Effect of examination . . .. ... ... . p..522
.04 Favorable Letter requirement . . . . . ... o p..522
.05 Established practices and proCcedures . . . .. ... ..ttt e e p. 522.
.06 Qualified Plan amendments . . . ... .. p. 522.
.07 Egregious failures. . . . ... p..522
.08 Diversion or misuse of plan assets . . ... . p. 522.

PART Ill. DEFINITIONS, CORRECTION PRINCIPLES, AND RULES OF GENERAL APPLICABILITY
SECTION 5. DEFINITIONS

.01 Definitions for Qualified Plans. . .. ... ... . . e p. 523
.02 Definitions for 403(b) Plans . . . . . .. .. p. 523
.03 Under EXamination . . ... ...t p..524
SECTION 6. CORRECTION PRINCIPLES AND RULES OF GENERAL APPLICABILITY
.01 Correction principles; rules of general applicability. . .. ............. . ... . ... . p. 525
02 COrTeCHION . . oo p..525
.03 Correction under statute or regulations . ... ... ... p. 527
.04 Matters subject t0 eXCISE taXeS . . . . . . ottt p.527.
.05 Confidentiality and diSCIOSUIe. . . . . ... p. 527

.06 No effect on other law . . . ... p..527.



PART IV. SELF-CORRECTION (APRSC)
SECTION 7. IN GENERAL
SECTION 8. SELF-CORRECTION OF INSIGNIFICANT OPERATIONAL FAILURES

01 ReqQUITEMENTS . o o o e e p. 527
02 FaCtOrS. . . e p. 527
.03 Multiple failures . . . ..o p. 527
04 EXamMpIES . . oo e p. 527
SECTION 9. SELF-CORRECTION OF SIGNIFICANT OPERATIONAL FAILURES
0L REQUITEMENES . o ottt e e e p. 528
.02 Correction PEHOA . . . . oot p. 528
.03 Substantial completion of correction. . . . ... . . e p. 528
04 EXamMpIe . .o — p. 528

PART V. VOLUNTARY CORRECTION WITH SERVICE APPROVAL (VCR, WALK-IN CAP AND TVC)
SECTION 10. VCR PROGRAM

0L VCR reqUIrEMENES. .« . ottt et e e e e e e e e p. 528
.02 Identification of failures . . . . . .. ... . p. 528
.03 No concurrent examination activity. . . . ... ... . e p. 529
.04 Insufficient information. . . . ... ... e p. 529
05 Initial ProCESSING . o o v v p. 529
.06 Processing of acceptable submission .. ........ ... . . p. 529
.07 Failures discovered after initial submission . ... ... ... . p. 529
.08 Conference right. . . ... p. 529
.09 Failure to reach resolution . . . . . ... p. 529
.10 Concurrent processing of determination letter applications . ..........................]| p. 530
11 Special rules relating to SVP . . ... p. 530
.12 General description of compliance statement . . . .......... ... . . p..530
.13 Compliance statement conditioned upon timely correction. . . ......... ... ... . ... .. .. ..., p. 53
.14 Compliance statement for new plans conditioned upon timely amendment. ... ............ p. 530
15 Acknowledgement [eter. . . . . . .. p.
A6 Verification. . ... p. 530
SECTION 11. WALK-IN CAPAND TVC
.01 Walk-in CAP reqUIrEMENTS. . . . . o oot e e e e e e e p.
.02 Failures discovered after initial submission . .. ... ... . . . . p.5
.03 Failure to reach resolUtion . . . . . . .. p.
.04 Effect of closSing agreement. . . . . .. .. p.
05 TV . o e p. 531
SECTION 12. APPLICATION PROCEDURES FOR VCR, WALK-IN CAP AND TVC
0L General rUlES . . .o e p. 531
.02 Multiemployer and multiple employer plans. . .. ... ... . . e p.5
.03 SUbMISSION rEQUITEMENTS. . . . . o o e e e e p.
.04 Required dOCUMENES . . . ..ot e e e 832 p.
05 FEe. . o e e p. 532
.06 Signed SUDMISSION. . . .. .o 832 p
.07 Power of attorney reqUIrEmMeENTS . . . . . .ottt e p.
.08 Penalty of perjury statement . . .. ... .. p.
00 CheCKlist . ... e e p. 532
L0 DESIgNAtION. .« . oot e p. 532
11 VCR/ISVP mailing address. . .. .ottt e e p.
.12 Walk-in CAP and TVC mailing address. . . .. ..ot i  e ee  ee p. &
.13 Maintenance of copies of SUDMISSIONS. . . . . .. ... . p. "
SECTION 13. FEES
.01 Rev. Proc. 2000-8 modified. . . . . . ... p.
02 VCR . . it e p. 533
.03 Establishing number of plan participants. . . .. ... ... p. 5
04 SV P e . . o e p. 533



.05 Walk-in CAP compliance correctionfee. ... ....................
06 TVC Tee . oo

PART VI. CORRECTION ON AUDIT (AUDIT CAP)
SECTION 14. DESCRIPTION OF AUDIT CAP

.01 Audit CAP requirements. . . . . ..
.02 Payment of sanction. . . . ... ..
.03 Additional requirements. . . . . ...
.04 Failure toreach resolution. . .. ... ... ... i
.05 Effect of closing agreement. . .. ........... . . .
.06 Other procedural rules. . ......... .. i

SECTION 15. AUDIT CAP SANCTION

.01 Determination of sanctian . . . . ... .. . i
.02 Factors considered. . . . ... .. e

PART VIl. EFFECT ON OTHER DOCUMENTS AND EFFECTIVE DATE
SECTION 16. EFFECT ON OTHER DOCUMENTS

.01 Revenue procedures modified and superseded. . ................
.02 Rev. Proc. 2000-8 modified . ............. ... .

SECTION 17. EFFECTIVE DATE. . . . .. e
SECTION 18. PAPERWORK REDUCTIONACT . ...... ... ... .

DRAFTING INFORMATION

APPENDIX A: OPERATIONAL FAILURES AND CORRECTIONS UNDER SVP . . ..

APPENDIX B: CORRECTION METHODS AND EXAMPLES AND EARNINGS

ADJUSTMENT METHODS AND EXAMPLES. . . ................
APPENDIX C: VCR/SVP/WALK-IN CAP/TVC CHECKLIST . . ... ...t
INTRODUCTION TO EMPLOYEE PLANS COMPLIANCE RESOLUTION SYSTEM

PART I.

SECTION 1. PURPOSE AND
OVERVIEW

I.R.B. 11, which consolidated the correc-
tion programs into EPCRS. The modifi-

) cations to Rev. Proc. 98-22 include: .
.01 Purpose This revenue procedure (1) incorporating Rev. Proc. 99-13,

updates and consolidates the comprehejggg_5 | R B. 52. which applies EPCRS
sive system of correction programs fog, 403(b) Plans: '
sponsors of retirement plans that are in- (2) adding ’a new Appendix B which

tended to satisfy the requirements of §,.4rporates the correction methods de-
401(a), 8 403(a) or § 403(b) of the Intemal s ineq and illustrated in Rev. Proc.
Revenue Code (the “Code”), but that havgg_31 1999-34 |.R.B. 280:

not met these requirements for a period of (3) redesignating Appendix B of

time. This system, the Employee Plangq,, proc. 98-22 as Appendix C; and

Compliance  Resolution  System 4y reflecting the new Tax Exempt
(‘EPCRS?), permits plan sponsors to Cory g Government Entities Division
rect these Qualification or § 403(b) Fa”'(TE/GE) of the IRS. .

ures and thereby continue to provide their 53 General principles underlying
employees with retirement benefits on g pcrs EPCRS is based on the follow-
tax-favored basis. The components %g general principles:

EPCRS are the Administrative Policy Re;
garding Self-Correction (“APRSC"), the
Voluntary Compliance Resolution
(“VCR”) program, the Walk-in Closing
Agreement Program (“Walk-in CAP”), the
Audit Closing Agreement Program (“Audit
CAP”) and the Tax Sheltered Annuity Vol-
untary Correction (“TVC”) program. .
.02 Revisions This revenue procedure
modifies Rev. Proc. 98- 22, 1998-12

Sponsors of tax-qualified retirement
plans or 403(b) Plans should be en-
couraged to establish administrative
practices and procedures that ensuse
that plans are operated properly in
accordance with the tax qualification
or 403(b) requirements.

Sponsors of tax-qualified retirements
plans should maintain plan docu-

................... p. 535

................... p. 535. .
................... p. 535

p. 535

ments satisfying the tax qualification
requirements.

Plan sponsors should make volun-
tary and timely correction of any
Qualification or 403(b) Failures,
whether involving discrimination in
favor of highly compensated em-
ployees, plan operations, or the
terms of the plan document. Timely
and efficient correction protects par-
ticipating employees by providing
them with their expected retirement
benefits, including favorable tax
treatment.

Voluntary compliance is promoted
by providing for limited fees for vol-
untary corrections approved by the
Service, thereby reducing employ-
ers’ uncertainty regarding their po-
tential tax liability and participants’
potential income tax liability.
Sanctions for Qualification or 403(b)
Failures identified on audit should
be reasonable in light of the nature,
extent, and severity of the violation.
Administration of EPCRS should be
consistent and uniform.



Taxpayers should be able to rely oredure will be updated on an annual basfdan and to pay a compliance correctior
the availability of EPCRS in taking to reflect changes published during théee. The provisions of Walk-in CAP are
corrective actions to maintain thepreceding calendar year. modified to:

gualified or 403(b) status of their e grant, in appropriate cases, a waivel
SECTION 2. EFFECT ON PROGRAMS

plans. of the excise tax under § 4974 for
.04 Overview EPCRS includes the 41 Effect on programs This revenue minimum distribution failures that
following basic elements: procedure affects the programs as fol-  27€ corrected by the Plan Sponsol
+  Self-correction A plan sponsor that |5\s: under Walk-in CAP.

:05 Future enhancementsThe pri- gnq 10 pay a fixed fee to the Service. Th
mary purpose of this revenue procedure E‘rovisions of VCR are modified to:
to consolidate in a single document, fof

ease of use and reference, the guidance
previously published with respect to
EPCRS. Certain clarifications and revi-
sions, discussed below, that do not in- Sponsor under VCR:
volve significant substantive modification,
of EPCRS and that generally reflect the
current practice under EPCRS, are in-
cluded in this revenue procedure.

The Service and Treasury are actively procedure): and
reviewing the comments that have beep clarify that sponsors may use Walk
received on EPCRS that are not reflected  ;, caAP for interrelated VCR and
in this revenue procedure. These addi-  \naik-in CAP failures.
tional enhancements will be incorporated (3) Walk-in CAP  Walk-in CAP

into upcoming guidance on EPCRS. Iyapies a sponsor of a Qualified Plan 0,

addition to that guidance, it is anticipateq,s|ntarily disclose to the Service Quali
that the consolidated EPCRS revenue prgzaiion Failures it has discovered in it

has established compliance practices  .qnsolidates and coordinates guid- (4) TVC. Similar to Walk-in CAP,
and procedures may, at any time,  ,..e issued in 1998 and 1999 into 4 VC enables an employer that offers a
correct insignificant Operational unified EPCRS procedure; 403(b) Plan to voluntarily disclose to the
Failures without paying any fee or, . |arifies the application of FICA and Service 403(b) Failures it has discoverec
sanction. In addition, inthe case ofa  gyTA taxes (and correspondingin its plan and to pay a compliance correc:
Qualified Plan that is the subject of a withholding obligations) to cor- tion fee. The provisions of TVC are mod-
favorable determination letter from rected Qualified Plans and 403(b"fied to:

the Service or of a 403(b) Plan, the Plans: and e grant, in appropriate cases, a waivel
plan sponsor generally may correcf . |5rifies that the statute of limita- of the excise tax under § 4974 for
even significant Operational Failures tions for purposes of redetermining minimum distribution failures that
within a two-year period without taxes for a closed taxable year will are corrected by the Plan Sponsot
payment of any fee or sanction. not be reopened solely because of under TVC.

(APRSC) correction of a failure that occurred” ~ clarify the types of failures that may
Voluntary correction with Service in such year. be corrected under TVC.

approval In the case of any other gy Effect on specific programsThis  paRT I PROGRAM EFFECT AND
Qualification or 403(b) Failure, & eyenye procedure affects the specifig| |GIBILITY
plan sponsor, at any time befor%rograms as follows:

audit, may pay a limited fee and re- (1) APRSC APRSC enables a spon-
ceive the Service’s approval for theg,, o 5 Qualified Plan or a 403(b) Plan toECTION 3. EFFECT OF EPCRS;

correction.  (VCR, Walk-in CAP, et correct Operational Failures it disRELIANCE
and TVC)

) ] - covers in its plans. The provisions of e
Correction on audit If a Qualifica- Aprsc are modified and restated to: Plzﬁi Ilszftigt ec?if E:Tltc RrS Si?e%:ig |§fd
tion or 403(b) Fallure (other than & - larify and confirm, under the eligi- section 4 are sa%‘?sfiedyanzi1 the Plan Spor
failure corrected as described above)  pjjity requirements for APRSC, thatgor corrects a Qualification Failure in gc-
is |dent|f|_ed on audit an_d corrected, the program is available to corechordance with the reauirements of
the sanction imposed will bear area-  jhsignificant defects in plans of all APRSC in section 7. the S/CR roaram in
sonable relationship to the nature,  gjze, section 10, Walk-in CAP in sec?ior? 11, or
ext_ent and severity of the failure, (2) VCR The VCR program en- Audit CAP’in section 14, the Service \;vill
taking into account the extent 0gpje5 5 sponsor of a Qualified Plan to Voliot treat the Qualified Plan as disqualified
which correction occurred beforéyntarily disclose to the Service Operagn account of the Qualification Fa?lure If
audit. (Audit CAP) tional Failures it has discovered in its plafhe pjan Sponsor corrects the failures ir

Sccordance with the requirements of this
: i . revenue procedure the plan will be treatec
grant, in appropriate cases, a Walvefs 5 qualified plan for purposes of apply-
of the excise tax under 84974 fof,q 5 3121 (a)(5) (FICA taxes) and for
minimum required distribution fail- purposes of applying § 3306(a)(5) (FUTA
ures that are corrected by the Plafhxes).

" il ) .02 Effect of EPCRS on 403(b) Plans
amplify the permissible correction ¢ e applicable eligibility requirements
methods under the Standardized g gatisfied and the employer corrects
VCR Program (SVP) (see Appendixijyre in accordance with the require-
A and Appendix B of this revenue nenis of APRSC, TVC, or Audit CAP for
403(b) Plans, the Service will not pursue
‘income inclusion for affected participants,
or liability for income tax withholding, on
account of the failure. However, the cor-
rection of a failure may result in income
X consequences to participants (for ex
“ample, participants may be required to in-
Slude in gross income distributions of Ex-



cess Amounts in the year of distribution)APRSC. TVC is a voluntary programplan’s prior operations. Thus, if loans
In addition, if these requirements are meahat involves Service approval. TVC apwere made to participants, but the plan
and correction is made under this revenuaies to Eligibility, Demographic, and Op-document did not permit loans to be made
procedure, the annuity contracts or custe@rational Failures that are within the juristo participants, the failure cannot be cor-
dial accounts under a 403(b) Plan will beliction of Employee Plans, includingrected under VCR by retroactively
treated as annuity contracts described inRlans of Ineligible Employers. The audiemending the plan to provide for the
403(b) for purposes of applying 8correction program is Audit CAP, whichloans. Nevertheless, if a Plan Sponsor
3121(a)(5) (FICA taxes) and for purposess also available for Eligibility, Demo- corrects under APRSC or VCR, it may
of applying 8§ 3306(a)(5) (FUTA taxes).graphic, and Operational Failures founéamend the plan to the extent necessary t
However, contributions or allocations ofon examination that cannot be correcteckflect operational correction. For exam-
Excess Amounts are generally treated amder APRSC. ple, if the plan failed to satisfy the ADP
wages for purposes of FICA and FUTA .03 Effect of examinatian If the plan test required under § 401(k)(3) and the
taxes. or Plan Sponsor is Under Examinationemployer must make qualified nonelec-
.03 Other taxes and penaltiesSee the VCR, Walk-in CAP, and TVC pro- tive contributions not already provided
section 6.04 for rules relating to othegrams are not available; insignificant Opfor under the plan, the plan may be
taxes and penalties. erational Failures can be corrected und@mended to provide for qualified nonelec-
.04 Reliance Taxpayers may rely on APRSC; and significant Operational Failtive contributions. The issuance of a
this revenue procedure, including the redres can be corrected under APRSC icompliance statement does not constitute
lief described in sections 3.01 and 3.02. limited circumstances. See section 9. a determination as to the effect of any
.04 Favorable Letter requiremenfThe plan amendment on the qualification of
SECTION 4. PROGRAM VCR program and the provisions ofthe plan.

ELIGIBILITY APRSC relating to significant Opera- (2) Availability of correction by plan
.01 Program eligibility for Qualified tional Failures (see section 9) of a Qualiamendment in Walk-in CAPA Plan
Plans. EPCRS includes three specificﬁe‘j Plan are available only for a plan thaSponsor may use Walk-in CAP for a
voluntary correction programs and ars the subject_ofa Favorgble Letter. Qu_alified Plan to correct an Operational
audit correction program for Qualified .05 Established pra_ct_|ces and proce-+ailure by a plan amendment to confo_rm
Plans. The voluntary correction program8Ures In order to be eligible for APRSC,the terms of the plan to the plan’s prior
are APRSC and VCR, both of which ardhe Plan Sponsor or administrator of aperations, provided that the amendment
available for Operational Failures, and!an must have established practices ambmplies with the requirements of §
Walk-in CAP, which applies to Plan Doc-Procedures (formal or informal) reason401(a), including the requirements of 8§

ument and Demographic Failures and tgbly designed to promote and facilitatet01(a)(4), 410(b), and 411(d)(6).
Operational Failures that are not e“gib|é)verall compliance with the requirements .07 Egregious failures Neither
for APRSC and VCR. APRSC is a volun°f 8 401(a) or § 403(b). For example, théPRSC nor the VCR program is available
tary employer-initiated procedure thaf’l_an administrator of a Qualifie_d Planto cor_rect Operational Fa?lures that are
generally does not involve Service ap[mght use a check sheet for tracking alloegregious. For example, if an employer
proval, whereas VCR and Walk-in capcations and indicate on that check sheéls consistently and improperly covered
are voluntary employer-initiated proce-Whether a particular employee was a kegnly highly _compensate_d employe_es or if
dures that involve Service approval. Th&mployee for top-heavy purposes. Aplaa contribution to a defined contribution
audit correction program is Audit CAP,document alone will not constitute evi-plan for a highly compensated individual
which is available for all types of Qualifi- dence of established procedures. These several times greater than the dollar
cation Failures found on examination thagstablished procedures must have beenlimit set forth in § 415, the failure would
cannot be corrected under APRSC. place and routinely followed, but throughbe considered egregious. Walk-In CAP
.02 Program eligibility for 403(b) a" oversight or mistake in applying thema_nd TV_C are available to corre_ct egre-
Plans EPCRS includes two specific vol-O" because of an inadequacy in the procgious failures; however, these failures are
untary correction programs and an augfiures, an Operational _Failu_re occurred. Aubject to the fees described in sections
correction program for 403(b) Plans. Thé&03(b) plz_in document is neither necessaﬂ;8.05(3)_ and_ 13.06(6_).
voluntary correction programs are©r sufficient to d_er_nonstrat_e that the em- .08 Diversion or misuse pf plan assets
APRSC and TVC. APRSC is availabldP!oyer, plan administrator, insurer or acThe APRSC, VCR, Walk-in CAP, TVC
only for Operational Failures, and is nofount custodian has in place establisheahd Audit CAP programs are not avail-
available to correct Eligibility or Demo- practices and procedures reasonably dable for correcting Qualification or 403(b)

graphic Failures. APRSC is available tigned to facilitate overall compliance.  Failures relating to the diversion or mis-
correct Excess Amounts using the method .06 Qualified Plan amendments(1) use of plan assets.

described in section 6.02(4)(b)(i) belowCorrection by plan amendment not per:

but not the method descr(ib)e(d)gg sectiofftitted in APRSC or VCR Neither PA(\)l_\I;Tlajgc‘ﬁlcz)T\:l\ggﬁgspLEs AND
6.02(4)(b)(ii) below. There is no require-APRSC nor the VCR program is avallable,CULES OF GENERAL '
ment that an employer obtain a privat®’ @ Plan Sponsor to correct an Oper(’BPPLICABILITY

letter ruling from the Service covering itstional Failure by a plan amendment thaf®

403(b) Plan in order to be eligible forconforms the terms of the plan to the



SECTION 5. DEFINITIONS not an Operational Failure. the sum for the open taxable years of the:

The correction of a Demographic Fail- (a) tax on the trust (Form 1041),

: ure generally requires a substantive cor- (b) additional income tax result-

purposes of this revenue procedure:  qctjye amendment to the plan addingng from the loss of employer deductions
.01 Definitions for Qualified Plans The 46 penefits or increasing existing bendor plan contributions (and any interest or
definitions in this section 5.01 apply 10 fjts (cf., § 1.401(a)(4)-11(g) of the In-penalties applicable to the Plan Sponsor’
Qualified Plans. come Tax Regulations). return), and

_ (1)Qualified Plan The term *Qual- (3) Excess AmountThe term “Ex- (c) additional income tax result-

ified Plan” means a plan intended 10 saess Amount” means (a) an Overpaymering from income inclusion for participants

isfy the requirements of § 401(a) or §p) an elective deferral or employee afterin the plan (Form 1040).

403(a). o . . tax contribution returned to satisfy § 415, For purposes of determining the maxi-
~ (2) Qualification Failure A Quali- ¢y an elective deferral in excess of thenum compliance correction fee applica-
fication Failure is any failure that ad-jmitation of § 402(g) that is distributed, ble under section 13.05(3), relating to
versely affects the qualification of a plan(q) an excess contribution or excess aggregious failures under Walk-in CAP,
There are three types of Qualificationyreqate contribution that is distributed tgparagraph (b) above is modified to ex-
Faﬂure;: @) Plan Document Failures, (b atisfy § 401(k) or § 401(m), or (e) anylude interest or penalties applicable tc
Operational Failures, and (¢) DemOgjmiiar amount required to be distributedhe Plan Sponsor’s return, and paragrap
graphic Failures. _ in order to maintain plan qualification.  (c) above is modified to include only the

(@) Plan Document Failure The (4) Favorable Letter The term “Fa- additional income tax resulting from in-
term “Plan Document Failure” means g, rapje Letter” means a current favorableome inclusion for highly compensated
plan provision (or the absence of a plagetermination letter for an individually employees, as defined in § 414(q).
provision) that, on its face, violates the régegigned plan (including a volume sub-  (6) Overpayment The term “Over-
quirements of § 401(a) or 8 403(a)mjtter plan), a current favorable opiniorpayment” means a distribution to an em-
Thus, for example, the failure of a plan Qgter for a Plan Sponsor that has adoptesloyee or beneficiary that exceeds the em
be amended to reflect a new qualification master or prototype plan, or a current floyee’s or beneficiary’s benefit under the
requirement within the plan’s applicable, o apje notification letter for a Plan Sponterms of the plan because of a failure tc
remedial amendment period under §,; yhat has adopted a regional prototypeomply with plan terms that implement §
401(b) is & Plan Document Failure. FOpjan A plan has a current favorable de401(a)(17), 401(m) (but only with respect
purposes of this revenue procedure, @mination letter, opinion letter, or notifi-to the forfeiture of nonvested matching
Plan Document Failure includes anyaiion letter if either (a), (b), or (c) belowcontributions that are excess aggregat
Qualification Failure that is a violation ofjq isfied: contributions), 411(a)(3)(G), or 415. An
the requirements of § 401(a) or § 403(a) (a) The plan has a favorable deterOverpayment does not include a distribu-
and that is neither an Operational Failurgyination, opinion, or notification letter tion of an Excess Amount described in
nor a Demographic Failure. that considers the Tax Reform Act ofsection 5.01(3) (b), (c), (d), or (e).

(b) Operational Failure The ;986 (“TRA ‘86"). (7) Plan Sponsar The term “Plan
term “Operational Failure” means a Qual- (b) The plan is a governmentalSponsor” means the employer that estahb
ification Failure that arises solely fromg an or non-electing church plan defishes or maintains a qualified retirement
the failure to follow plan provisions. scribed in Rev. Proc. 99-23, 1999—1lan for its employees.

Afailure to follow the terms of the plan| g g 5 and has a favorable determina- .02 Definitions for 403(b) Plans
providing for the satisfaction of the re-jqn gpinion, or notification letter that The definitions in this section 5.02 apply
quirements of § 401(k) and 8 401(m) ignsiders the Tax Equity and Fiscal Reto 403(b) Plans.
considered to be an Operational Failurey,nsipility Act of 1982 (“TEFRA”), the (1) 403(b) Plan. Theerm “403(b)
Aplan does not have an Operational Faiheficit Reduction Act of 1984 Plan” means a plan or program intendec
ure to the extent the plan is permitted tppEFRA™  and the Retirement Equity to satisfy the requirements of § 403(b), in-
be amended retroactively pursuant 1o B¢ of 1984 (“REA”), and the § 401(b) cluding a Plan of an Ineligible Employer.
401(b) or another statutory provision tQemedial amendment period for TRA ‘86 (2) 403(b) Failure A 403(b) Failure
reflect the plan’s operations. However, i) g not yet expired. is any Operational, Eligibility or Demo-
within an applicable remedial amendment (c) The plan is initially adopted or graphic Failure as defined below.
period under 8 401(b), a plan has beegactive after December 7, 1994, and the (a) Demographic Failure The
properly amended for statutory or regulap|an sponsor timely submits an applicaterm “Demographic Failure” means a fail-
tory changes, and, on or after the later Qfop, for a determination, opinion, or noti-ure to satisfy the requirements of §
the date the amendment is effective or igation letter within the plan’s remedial401(a)(4), § 401(a)(26), or § 410(b) (as
adopted, the amended provisions are Ngi,endment period under § 401(b). applied to 403(b) Plans pursuant to §
followed, then t'he plan_ is considered to (5) Maximum Payment Amount 403(b)(12)(A)(i)).
have an Operational Failure. The term “Maximum Payment Amount” (b) Eligibility Failure. The term

(c) Demographic Failure The aan5 a monetary amount that is approxiEligibility Failure” means any of the fol-
term “Demographic Failure” means a faily,5te1y equal to the tax the Service coultbwing :

ure to satisfy the requirements of &)jact upon plan disqualification and is (i) A Plan of an Ineligible Em-
401(a)(4), 8 401(a)(26), or § 410(b) that is

The following definitions apply for



ployer; the plan and (ii) is not a Demographianum participation requirements of §
(i) A failure to satisfy the non- Failure, an Eligibility Failure, or a failure 401(a)(26), the minimum coverage re-
transferability requirement of § 401(g); related to the purchase of annuity congquirements of § 410(b), or the require-
(iif) Afailure to initially establish tracts, or contributions to custodial acments of § 403(b)(12), with a plan(s) that
or maintain a custodial account as recounts, on behalf of individuals who ards Under Examination. In addition, a
quired by § 403(b)(7); or not employees of the employer. plan is considered to be Under Examina-
(iv) A failure to purchase (initially (3) Excess Amount The term “Ex- tion with respect to a failure of a qualifi-
or subsequently) either an annuity coneess Amount” means, in the case of aation requirement (other than those de-
tract from an insurance company (unles403(b) Plan, any contributions or allocascribed in the preceding sentence) if the
grandfathered under Rev. Rul. 82-102jons that are in excess of the limits undegslan is aggregated with another plan for
1982-1 C.B. 62) or a custodial accoun§ 415 or § 403(b)(2) (the exclusion alpurposes of satisfying that qualification
from a regulated investment company utitowance limit) for the year. requirement (for example, § 402(g), §
lizing a bank or an approved non-bank  (4) Plan of an Ineligible Employer 415, or § 416) and that other plan is
trustee/custodian. The term “Plan of an Ineligible Em-Under Examination. For example, as-
(c) Operational Failure The term ployer” means a plan intended to satisfgume Plan A has a § 415 failure, Plan A
“Operational Failure” means, with respecthe requirements of § 403(b) but which iss aggregated with Plan B only for pur-
to a 403(b) Plan, any of the following:  not eligible for favorable tax treatmentposes of § 415, and Plan B is Under Ex-
(i) A failure to satisfy the require- under § 403(b) because the employer mmination. In this case, Plan Ais consid-
ments of § 403(b)(12)(A)(ii) (relating to not a tax-exempt organization describedred to be Under Examination with
the availability of salary reduction contri-in § 501(c)(3) or a public educational or+espect to the § 415 failure. However, if
butions); ganization described in §Plan A has a failure relating to the
(ii) A failure to satisfy the require- 170(b)(1)(A)(ii). spousal consent rules under 8§ 417 or the
ments of § 401(m) (as applied to 403(b) (5) Plan Sponsar The term “Plan vesting rules of § 411, Plan A is not con-
Plans pursuant to § 403(b)(12)(A)(i));  Sponsor” means the employer that offersidered to be Under Examination with
(iii) A failure to satisfy the re- a 403(b) Plan to its employees. respect to the § 417 or § 411 failure. For
quirements of § 401(a)(17) (as applied to  (6) Total Sanction AmountThe term purposes of this revenue procedure, the
403(b) Plans pursuant to §“Total Sanction Amount” means a moneierm aggregation does not include con-
403(b)(12)(A)(1)); tary amount that is approximately equal tgideration of benefits provided by vari-
(iv) A failure to satisfy the distrib- the income tax the Service could collecbus plans for purposes of the average
ution restrictions of § 403(b)(7) or 8as a result of the failure. benefits test set forth in § 410(b)(2).
403(b)(11); .03 Under Examination This defini- An Employee Plans examination also
(v) Afailure to satisfy the inciden- tion applies to Qualified Plans andncludes a case in which a Plan Sponsol
tal death benefit rules of § 403(b)(10); 403(b) Plans. The term “Under Examihas submitted a Form 5310, Application
(vi) A failure to pay minimum re- nation” means: (1) a plan that is under afor Determination of Qualification Upon
quired distributions under § 403(b)(10); Employee Plans examination (that is, amermination, and the Employee Plans
(vii) A failure to give employees examination of a Form 5500 series oagent notifies the Plan Sponsor, or a rep-
the right to elect a direct rollover under ®ther Employee Plans examination), oresentative, of possible Qualification Fail-
403(b)(10), including the failure to give(2) a Plan Sponsor that is under an Exres, whether or not the Plan Sponsor is
meaningful notice of such right; empt Organizations examination (that ispfficially notified of an “examination.”
(viii) A failure of the annuity con- an examination of a Form 990 series ofhis would include a case where, for ex-
tract or custodial agreement to providether Exempt Organizations examinaample, a Plan Sponsor has applied for &
participants with a right to elect a direction). determination letter on plan termination,
rollover under 88 403(b)(10) and A plan that is under an Employeeand an Employee Plans agent notifies the
401(a)(31); Plans examination includes any plan foPlan Sponsor that there are partial termi-
(ix) Afailure to satisfy the limit on which the Plan Sponsor, or a representaation concerns.
elective deferrals under § 403(b)(1)(E); tive, has received verbal or written noti- A Plan Sponsor that is under an Exempt
(x) A failure of the annuity con- fication from Employee Plans of an im-Organizations examination includes any
tract or custodial agreement to provide thpending Employee Plans examination, dPlan Sponsor that has received (or whose
limit on elective deferrals under 88of an impending referral for an Em-representative has received) verbal or
403(b)(1)(E) and 401(a)(30); ployee Plans examination, and also inwritten notification from Exempt Organi-
(xi) A failure involving contribu- cludes any plan that has been under aations of an impending Exempt Organi-
tions or allocations of Excess Amounts; oEmployee Plans examination and is nowations examination or of an impending
(xii) Any other failure to satisfy in Appeals or in litigation for issuesreferral for an Exempt Organizations ex-
applicable requirements under § 403(bMaised in an Employee Plans examinaamination and also includes any Plan
that (i) results in the loss of 8§ 403(b) station. A plan is considered to be UndeSponsor that has been under an Exemp
tus for the plan or the loss of § 403(bExamination if it is aggregated for pur-Organizations examination and is now in
status for one or more custodiaposes of satisfying the nondiscriminatiorAppeals or in litigation for issues raised in
account(s) or annuity contract(s) underequirements of § 401(a)(4), the mini-an Exempt Organizations examination.



SECTION 6. CORRECTION ple, for Qualified Plans, the defined con-where there are alternative ways to apply

PRINCIPLES AND RULES OF tribution plan correction methods set  a correction method), the correction
GENERAL APPLICABILITY forth in 8§ 1.415-6(b)(6) would be the  method (or one of the alternative ways tc
typical means of correcting a failure apply the correction method) should be

.01 Correction principles; rules of nger § 415, Likewise, the correction applied consistently in correcting all Op-
general applicability The following gen- ehod set forth in § 1.402(g)-1(e)(2) erational Failures of that type for that plan
eral correction principles and rules o4 pe the typical means of correctingyear. Similarly, earnings adjustment
general applicability apply for purposes, ajjyre under § 402(g). methods generally should be applied con
of this revenue procedure. B (b) The correction method for sistently with respect to corrective contri-

.02 Correction Generally, a Qualifi- o, gjification or 403(b) Failures relatingbutions or allocations for a particular type
cation or 403(b) Failure is not correctedy nongiscrimination should provide benof Operational Failure for a plan year.
unless full correction is made with respecliirs for nonhighly compensated employ-  (4) Treatment of Excess Amounts
to all participants and beneficiaries, andes  For example, for Qualified PlansThe following provisions apply for pur-
for all taxable years (whether or not thepe ¢orrection method set forth in §oses of treating Excess Amounts unde
taxable year is closed). ~Even if correcy 401 (a)(4)-11(g) (rather than methodQualified Plans and 403(b) Plans.
tion is made for a closed taxable year, theaxing use of the special testing provi- (a) Treatment of Excess Amounts
tax liability associated with that year will gjong set forth in § 1.401(a)(4)-8 or &inder Qualified Plans A distribution of
not be redetermined because of the Cof- 401 (a)(4)-9) would be the typicalan Excess Amount is not eligible for the
rection. In the case of a Qualified Planneans of correcting a failure to satisfyfavorable tax treatment accorded to distri-
with an Operational Failure, correction i, o giscrimination requirements. Simi-butions from Qualified Plans (such as eli-
determined taking into account the t€rmg,y the correction of a failure to satisfygibility for rollover under § 402(c)). To
of the plan at the time of the failure. Coryphe requirements of § 401(k)(3),the extent that a current or prior distribu-
rection should be accomplished taking g1 m)(2), or 401(m)(9) (relating totion was a distribution of an Excess
into account the following principles: o giscrimination) solely by distributing Amount, distribution of that Excess

(1) Restoration of benefitsThe cor- gy cess amounts to highly compensatetimount is not an eligible rollover distrib-
rection method should restore the plan @ poyees would not be the typicaltion. Thus, for example, if such a distri-
the position it would have been in had thg,eans of correcting such a failure. bution was contributed to an individual
Qualification or 403(b) Failure not oc- (c) The correction method shouldretirement arrangement (“IRA”), the con-
curred, including restoration of currénfeep plan assets in the plan, except to thebution is not a valid rollover contribu-
and former participants and beneficiariegyent the Code, regulations, or othetion for purposes of determining the
to the benefits and rights they would havgigance of general applicability provideamount of excess contributions (within
had if the Qualification or 403(b) Failurety correction by distribution to partici- the meaning of § 4973) to the individual’s
had not occurred. _ pants or beneficiaries or return of assets tRAs. Where an Excess Amount has beel

(2) Reasonable and appropriate corhe employer or Plan Sponsor. For exantistributed the employer must notify the
rection The correction should be reasongq it an excess allocation (not in excessecipient that (i) the Excess Amount was
able and appropriate for the Qualificatioryt the § 415 limits) made under a Qualidistributed and (ii) the Excess Amount
or 403(b) Failure. Depending on the Nagey pjan was made for a participant undewas not eligible for favorable tax treat-
ture of the Qualification or 403(b) Fail-5 pjan (other than a cash or deferrethent accorded to distributions from Qual-
ure, there may be more than one reasofrangement), the excess should be reallied Plans (and, specifically, was not eli-
able and appropriate correction for th@aieq 1o other participants or, dependingible for tax-free rollover).
failure. Any correction method permitted,, the facts and circumstances, used tore-  (b) Treatment of Excess Amounts
under Appendix A or Appendix B is qce future employer contributions. under 403(b) Plans (i) Distribution of
deemed to be a reasonable and appropri- () The correction method shouldExcess Amounts. Excess Amounts for ¢
ate method of correcting the related Qualjqy yiolate another applicable specific reyear, adjusted for earnings through the
ification Failure. Any correction method g jirement of § 401(a) or § 403(b) (for exdate of distribution, must be distributed to
permitted under Appendix A applicable o, mp1e 5 401(a)(4), 411(d)(6) oraffected participants and beneficiaries an
a 403(b) Plan is deemed to be a reasofpz(py(12), as applicable). If an addiare includible in their gross income in the
able and appropriate method of correctingg ) fajlure is created as a result of thgear of distribution. The distribution of
the related 403(b) Failure. Whether anyse of 4 correction method in this revenuExcess Amounts is not an eligible rollover
other particular correction method is reag ocequre, then that failure also must beistribution within the meaning of §
sonable and appropriate is determinegyrected in conjunction with the use o#03(b)(8). A distribution of Excess
taking into account the applicable fact§yat correction method and in accordancemounts is generally treated in the man-
and circumstances and the following pring,ith the requirements of this revenue proner described in section 3 of Rev. Proc
ciples: , cedure. 92-93, 1992-2 C.B. 505, relating to the

(@) The correction method (3) Consistency RequiremenGen- corrective disbursement of elective defer-
should, to the extent possible, resemble g g1y “\where more than one correctiomals. The distribution must be reported or
one already provided for in the Code,  nehod is available to correct a type oForms 1099-R for the year of distribution

Income Tax Regulations, or other guid-  perational Failure for a plan year (omith respect to each participant or benefi-
ance of general applicability. For exam-



ciary receiving such a distribution. In ad+or administrative convenience, in thesstimates may be used in calculating ap-
dition, the employer must inform affectedcase of corrective allocations, if the plampropriate correction.
participants and beneficiaries that the dipermitted directed investments for the (b) Delivery of very small benefits
tribution of Excess Amounts is not eligi-years at issue, and thus had more than oliehe total corrective distribution due a
ble for rollover. Excess Amounts distrib-fund, the plan would be permitted to us@articipant or beneficiary is $20 or less,
uted pursuant to this subparagrapthe highest rate earned in the plan for thtae Plan Sponsor is not required to make
(4)(b)(i) are not treated as amounts prevperiod of the failure as the rate used for athe corrective distribution if the reason-
ously excludable under § 403(b)(2)(A)(ii)corrective allocations, provided that mosable direct costs of processing and deliv-
for purposes of calculating the maximunof the employees receiving the correctivering the distribution to the participant or
exclusion allowance for the taxable yeaallocations are nonhighly compensateteneficiary would exceed the amount of
of the distribution and for subsequent taxemployees. the distribution.
able years. (b) A corrective allocation to a (c) Locating lost participants
(ii) Retention of Excess Amounts.participant’s account because of a failurReasonable actions must be taken to finc
Under TVC and Audit CAP, Excessto make a required allocation in a prioall current and former participants and
Amounts will be treated as correctedimitation year will not be considered anbeneficiaries to whom additional benefits
(even though the Excess Amounts are rennual addition with respect to the particiare due, but who have not been locatec
tained in the 403(b) Plan) if the followingpant for the limitation year in which theafter a mailing to the last known address.
requirements are satisfied. Excessorrection is made, but will be consideredn general, such actions include use of the
Amounts arising from a § 415 failure, adan annual addition for the limitation yearnternal Revenue Service Letter Forward-
justed for earnings through the date oo which the corrective allocation relatesing Program (see Rev. Proc. 94-22,
correction, must reduce affected particiHowever, the normal rules of § 404, re1994-1 C.B. 608) or the Social Security
pants’ applicable § 415 limit for the yeargarding deductions, apply. Administration Reporting Service. Aplan
following the year of correction (or for (c) Corrective allocations shouldwill not be considered to have failed to
the year of correction if the employer s@wome only from employer contributionscorrect a failure due to the inability to lo-
chooses), and subsequent years, until tli@cluding forfeitures if the plan permitscate an individual if either of these pro-
excess is eliminated. Excess Amounttheir use to reduce employer contribugrams is used; provided that, if the indi-
(whether arising from a § 415 failure or dions). vidual is later located, the additional
§ 403(b)(2) failure), adjusted for earnings (d) Inthe case of a defined benefibenefits must be provided to the individ-
through the date of correction, must alsplan, a corrective distribution for an indi-ual at that time.
reduce participants’ exclusion allowancesidual should be increased to take into ac-  (7) Correction of a Plan of an Ineli-
by being treated as amounts previouslgount the delayed payment, consistergible Employer The permitted correction
excludable under § 403(b)(2)(A)(ii) be-with the plan’s actuarial adjustments.  of a Plan of an Ineligible Employer under
ginning with the year following the year (6) Special exceptions to full correc-TVC is the cessation of all contributions
of correction (or the year of correction iftion. In general, a Qualification or 403(b)(including salary reduction and after-tax
the employer so chooses). This correctioRailure must be fully corrected. Althoughcontributions) beginning no later than the
must generally be used for all participantthe mere fact that correction is inconvedate the application under TVC is filed.
who have Excess Amounts. nient or burdensome is not enough to redRursuant to TVC correction, the assets in
(5) Principles regarding corrective lieve a Plan Sponsor of the need to malich a plan are to remain in the annuity
allocations and corrective distributions full correction, full correction may not be contract or custodial account and are to be
The following principles apply where anrequired in certain situations because it idistributed no earlier than the occurrence
appropriate correction method includesinreasonable or not feasible. Even inf one of the distribution events described
the use of corrective allocations or correcdhese situations, the correction methoth § 403(b)(7)(to the extent the assets are
tive distributions. Corrective allocationsadopted must be one that does not haveeld in custodial accounts) or §
are generally not made with respect to significant adverse effects on participantd03(b)(11) (for those assets invested in
403(b) Plan. and beneficiaries or the plan, and thadnnuity contracts that would be subject to
(a) Corrective allocations under adoes not discriminate significantly in§ 403(b)(11) restrictions if the employer
defined contribution plan should be basethvor of highly compensated employeeswere eligible). A Plan of an Ineligible
upon the terms of the plan and other apgFhe exceptions described below specifEmployer that is corrected through TVC
plicable information at the time of thethose situations in which full correction iswill be treated as subject to all of the re-
Qualification Failure (including the com-not required. quirements and provisions of 8§ 403(b),
pensation that would have been used (a) Reasonable estimatedf it is including the provisions of § 403(b)(8)
under the plan for the period with respeatot possible to make a precise calculatioirelating to rollovers). Because a Plan of
to which a corrective allocation is beingor the probable difference between the a@n Ineligible Employer will be treated as
made) and should be adjusted for earningsoximate and the precise restoration of subject to all of the requirements of
and forfeitures that would have been alloparticipant’s benefits is insignificant and§ 403(b), the plan must, as part of TVC
cated to the participant’s account if thehe administrative cost of determiningcorrection, also correct all other Opera-
failure had not occurred. The correctivgrecise restoration would significantly extional, Demographic, and Eligibility Fail-
allocation need not be adjusted for losseseed the probable difference, reasonablees in accordance with this revenue pro-



cedure. The correction of a Plan of an In- .05 Confidentiality and disclosure ure; (6) whether correction was made
eligible Employer is subject to the fee deBecause each correction program relategthin a reasonable time after discovery
scribed in section 13.06(4) below (ordirectly to the enforcement of the qualifi-of the failure; and (7) the reason for the
with respect to the correction of multiplecation or 8§ 403(b) requirements, the inforfailure (for example, data errors such as
failures, section 13.06(5)). mation received or generated by the Seerrors in the transcription of data, the
(8) Reporting Any distributions vice under the program is subject to th&ansposition of numbers, or minor arith-
from the plan should be properly re-confidentiality requirements of § 6103,metic errors). No single factor is determi-
ported. and is not a written determination withinnative. Additionally, factors (4) and (5)
.03 Correction under statute or regula-the meaning of § 6110. should not be interpreted to exclude smal
tions Generally, none of the correction .06 No effect on other lawCorrection businesses.
programs are available to correct failureander these programs has no effect on the.03 Multiple failures In the case of a
that can be corrected under the Code amights of any party under any other lawplan with more than one Operational Fail-
related regulations. For example, as iacluding Title | of the Employee Retire-ure in a single year, or Operational Fail-
general rule, a Plan Document Failurenent Income Security Act of 1974. ures that occur in more than one year, th
that is a disqualifying provision for which Operational Failures are eligible for cor-
the remedial amendment period under af‘RT IV. SELF-CORRECTION rection under this section only if all of the
401(b) has not expired can be correcte PRSC) Operational Failures are insignificant in

by operation of the Code through retroac- the aggregate. Operational Failures tha
tive remedial amendment. SECTION 7. IN GENERAL have been corrected under APRSC in sec
.04 Matters subject to excise taxed) tion 9, the VCR program in section 10,

Except as provided in paragraph (3) 'N€ requirements of this section argy,k_in CAP in section 11 or TVC in sec-
below, excise taxes and additional taxes@tisfied with respect to an Operationaly, 11 are not taken into account for pur-
to the extent applicable, are not Waiveg"a'l“_re if the Plan Sponsor satisfies thgoses of determining if Operational Fail-
merely because the underlying failure hagduirements of section 8 (relating {0 inyeg are insignificant in the aggregate.

been corrected or because the taxes respignificant Operational Failures), or sec- g4 Examples. The following exam-

from the correction. Thus, for examplelion 9 (relating to significant Operationalyes jljustrate the application of this sec-
the excise tax on certain excess contriblailures). tion. It is assumed, in each example, tha

tions under § 4979 is not waived undegecTi0N 8. SELF-CORRECTION OF the eligibility requirements of section 4

these correction programs. INSIGNIFICANT OPERATIONAL relating to APRSC have been satisfiec
(2) Except as provided in paragrapha; URES and that no Operational Failures occurrec
(3) below, for Qualified Plans, the correc- other than the Operational Failures identi-

tion programs are not available for events .01 Requirements The requirements fied below.
for which the Code provides tax conseef this section are satisfied with respect to Example 1 In 1984, Employer X established
quences other than plan disqualificatiomn Operational Failure if the Operationaf'a" A a profit-sharing plan that satisfies the re-
h as the imposition of an excise tax dfailure is corrected and, given all thl-ements of § 401() in form.  In 1999, the bene-
(SUC_ } - p - g . eﬁts of 50 of the 250 participants in Plan A were lim-
addl_tlonal income tax). For example,fac_ts an_d (_:|rc_um_s_tances, th_e Operatlo_nﬁgd by § 415(c). However, when the Service
funding deficiencies (failures to make thd-ailure is insignificant. This section iSexamined Plan A in 2002, it discovered that, during
required contributions to a plan subject tavailable for correcting an insignificantthe 1999 limitation year, the annual additions allo-
§ 412), prohibited transactions, and failOperational Failure even if the plan of@ted (o the accounts of 3 of these employees e
to file the Form 5500 cannot be coiPlan Sponsor is Under Examination ceeded the maximum fimitations under § 415(c).
ures : P * . Employer X contributed $3,500,000 to the plan for
rected ungler the corr_ect|on programs. .02_ Factors _The factors to be consid-the plan year. The amount of the excesses totale
However, if the event is also an Operaered in determining whether or not an Op$4,550. Under these facts, because the number
tional Failure (for example, if the terms oferational Failure under a plan is insignifiparticipants affected by the failure relative to the
the plan document relating to plan loansant include, but are not limited to: (1)°tal number of participants who could have been af
¢ tici t t foll d dwheth ther fail d duri thfected by the failure, and the monetary amount of
0 participants were no O_ owe ar_] e er O_ ertal ur_es Occurre_ uning e tailure relative to the total employer contribution
loans made under the plan did not satl_sfperl(_)d bel_ng examlne_d (for this purposeg the plan for the 1999 plan year, are insignificant,
8 72(p)(2)), the correction programs willa failure is not considered to have octhe § 415(c) failure in Plan A that occurred in 1999
be available to correct the Operationaturred more than once merely becaugeould be eligible for correction under this section.
Failure, even though the excise or incommore than one participant is affected by Example 2The facts are the same adixample
taxes generally still will appl the failure); (2) the percentage of plan as; except that the failure to satisfy § 415 occurred
9 y o pply. 1A=/ - p ) 9 ) p _%uring each of the 1998, 1999, and 2000 limitation
(3) For Qualified Plans and_403(b)sets and contributions involved in the_fa|l-years_ In addition, the three participants affected by
Plans, as part of the VCR, Walk-in CAPure; (3) the number of years the failurehe § 415 failure were not identical each year. The
or TVC programs, if the failure involvesoccurred; (4) the number of participantgact that the § 415 failures occurred during more
the failure to satisfy the minimum re-affected relative to the total number ofan one limitation year did not cause the failures tc
ired distribution requirements of §participants in the plan; (5) the number oge significant; accordingly, the failures are stil eligi-
quire . . q p : _p plan, ~“ble for correction under this section.
4_01(a)(_9), in approprlatg cases, the Separt|C|pa_nts affected as a result of_the fail- Example 3 The facts are the same aExample
vice will waive the excise tax under 8ure relative to the number of participants, except that the annual additions of 18 of the 50

4974 applicable to plan participants. who could have been affected by the failemployees whose benefits were limited by § 415(c)
nevertheless exceeded the maximum limitations



under § 415(c) during the 1999 limitation year, an@ failure to satisfy the requirements of $elf-audit of the operation of the plan for
the amount of the excesses ranged from $1,000 jgy1 (k)(3), 401(m)(2), or 401(m)(9), thethe 1998 plan year, the plan administrator
;s;k,icr)]cg)]oi,n?; ggﬁﬁ? t::e}sr?frzwot?ér gfngzrrutggzst;a;tﬁlan year that includes the last day of thdiscovered that, despite the practices anc
fected by the failure relative to the total number ofdditional period for correction permittedprocedures established by Employer Z
participants who could have been affected by theinder § 401(k)(8) or 401(m)(6) is treatedwith respect to the plan, several employ-
failure for the 1999 limitation year (and the monefor this purpose, as the plan year foees eligible to participate in the plan were
tary amount of the failure relative to the total emyyhich the Operational Failure occursexcluded from participation. The admin-
Eg’ry;rn;?;"t'ﬁl:'gnzl’ltg?c;agﬂir'z ?'ngr;?;in; tﬁ‘; The correction period for an Operationaistrator also found that for 1998 the elec-
occurred in 1999 is ineligible for correction underrailure that occurs for any plan year endsive deferrals of additional employees ex-
this section as an insignificant failure. in any event, on the first date the plan oteeded the § 402(g) limit and discovered
Example 4 Employer J maintains Plan C, aPlan Sponsor is Under Examination foOperational Failures in 1998 with respect
money purchase pension plan established in 1994t plan year (determined without regardb the top-heavy provisions of the plan.
ng plan document satisfies the requirements of &, ¢ exception in the preceding senburing the 1999 plan year, the Plan Spon-
(a) of the Code. The formula under the plan pro- . . . . !
vides for an employer contribution equal to 10% of€NCe). (But see section 9.03 for specialor made corrective contributions on be-
compensation, as defined in the plan. During its exules permitting completion of correctionhalf of the excluded employees, distrib-
amination of the plan for the 1999 plan year, the Seafter the end of the correction period.) ltited the excess deferrals to the affectec
vice discovered that the employee responsible o5 403(b) Plan does not have a plan yegrarticipants, and made a top-heavy mini-
entering data into the employer's computer madg, o -o1anqar year is considered to be thieum contribution to all participants enti-
minor arithmetic errors in transcribing the compen- . . . .
sation data with respect to 6 of the plan’s 40 particPlan year for purposes of this section.  tled to that contribution for the 1999 plan
pants, resulting in excess allocations to those 6 pal@3 Substantial completion of correction year. Each corrective contribution and
ticipants’accounts. Under these facts, the number @orrection of an Operational Failure is  distribution was credited with earnings at
participants affected by the failure relative to theyhstantially completed by the last day o& rate appropriate for the plan from the
number of participants that could have been affecteg o e ction period only if the require- date the corrective contribution or distrib-

is insignificant, and the failure is due to minor data . .
errors. Thus, the failure occurring in 1999 would bdN€Nts of either paragraph (1) or (2) are ution should have been made to the date

insignificant and therefore eligible for correctionsatisfied. of correction. Under these facts, the Plan
under this section. o _ (1) The requirements of this para-Sponsor has corrected the Operationa
Example 5 Public School maintains for its 200 graph (1) are satisfied if: Failures for the 1998 plan year within the

employees a salary reduction 403(b) plan (thé . . . . . e i
“Plan’) which satisfies the requirements of § 403(b), (8) during the correction period,correction period and thus satisfied the re

The business manager has primary responsibility f4h€ Plan Sponsor is reasonably prompt iquirements of this section.

administering the Plan, in addition to other adminisidentifying the Operational Failure, for-
trative functions within Public School. During themulating a correction method, and initiat.PART V. VOLUNTARY
1998 plan year, a former employee should have "fng correction in a manner that demon®ORRECTION WITH SERVICE

ceived an additional minimum required distribution, . - PPROVAL (VCR, WALK-IN CAP
of $278 under § 403(b)(10). Another participant re:StrateS_ a commltment_to compIEtlnggND TVC) (

ceived an impermissible hardship withdrawal ofcOrrection of the Operational Failure a

$2,500. Another participant made elective deferraleXpeditiOUSW as practicable, and

of $11,000, $1,000 of which was in excess of the § (b) within 90 days after the lastSECTION 10. VCR PROGRAM

402(g) limit. Under these facts, even though multidaly of the correction period, the Plan
ple failures occurred in a single plan year, the failSponsor completes correction of the Op- 01 VCR requirements The require-

ures will be eligible for correction under this section i | Fail ments of this section are satisfied with re-

because in the aggregate the failures are insignh?—ra lonal Farure. ) ) . . .

cant. (2) The requirements of this para_sp.ec.t to an Qperatlonal Fallu.re if the sub-
graph (2) are satisfied if: mission requirements of section 12 below

SECTION 9. SELF-CORRECTION OF (a) during the correction period,2'® satisfied and the Plan Sponsor correct
SIGNIFICANT OPERATIONAL correction is completed with respect tdhe fallure§ identified in accordanc.e wnh
FAILURES 85% of all participants affected by thdhe compliance statement described in

Operational Failure, and section 10'13'. . .
of this section are satisfied with respect to (b) thereafter, the Plan Sponsor P Ident|f|pat|on Ol fanures e
an Operational Failure (even if signifi-Completes correction of the OperationaYCR D e e

: : o Failure with respect to the remaining afination of the plan by the Service. The
cant) if the Operational Failure is cor- 1 respeet fo 9 & Service will not make any investigation or
rected and the correction is either comiected participants in a diligent manner. findi der the VCR

.04 Example The following example "Nding uncer the program concern-

leted or substantially completed (in i ; :
gccordance with sectior¥9 03)pby the ?aé'ltlustrates the application of this sectioniNd Whether there are Operational Fail-
day of the correction period described ifSSume that the eligibility requirements€S:  Only the Operational Failures

section 9.02. of section 4 relating to APRSC have beeFF?"_sled by.éhetl'?lacri\ tS)p(:rTSOé or Operational
.02 Correction period The last day of met. arures tlh e |e|_ ty y .”et:wcz(ljn pro—d
the correction period for an Operationaj, EMPIOYer Z established a qualified de_cezsmg;]h e applcation (\jNI |et?1 re?sgi
Failure is the last day of the second plaH€d contribution plan in 1986 and reneet .”ebprogram, znb otnhy ose Tl
year following the plan year for which theS€ived @ favorable determination letter fopr€s will be covered by the program.

. : : ; However, because the VCR program does
. : RA '‘86. During 1999, while doing a '
failure occurred. However, in the case of J 9 ® not arise out of an examination, consider-

.01 Requirements The requirements



ation under the VCR program does nowill be given 60 days to voluntarily re-implementation of stated procedures
preclude or impede (under 8 7605(b) oguest consideration under Walk-in CAPwithin the stated time period. The Ser-
any administrative provisions adopted byf by the end of the 60-day period, a revice may prescribe appropriate adminis-
the Service) a subsequent examination giuest for consideration under Walk-irtrative procedures in the compliance
the Plan Sponsor or the plan by the SeEAP has not been received, the VCR restatement.
vice with respect to the taxable year (ogquest will be forwarded to Employee .07 Failures discovered after initial
years) involved with respect to matter®lans Examinations (see section 12.12 submission
that are outside the compliance statemerhis revenue procedure)for examination (1) A Plan Sponsor that discovers
A Plan Sponsor’s statements describingonsideration. additional, unrelated Operational Failures
Operational Failures are made only for  (4) If the Service determines that after its initial submission may request
purposes of the VCR program and wilubmission is seriously deficient, the Serthat such failures be added to its submis
not be regarded by the Service as an adice reserves the right to return the subsion. The Service retains the discretion tc
mission of a failure for purposes of anymission and the compliance fee withouteject the inclusion of such failures if the
subsequent examination. If the plan faileontacting the Plan Sponsor. request is not timely, for example, if the
ures include failures correctable under (5) If a request for considerationPlan Sponsor makes its request when prc
VCR and failures correctable under Walkunder the VCR program is not describedessing of the VCR submission is sub-
in CAP, (e.g., interrelated Operational anth paragraph (2), (3), or (4) above, bustantially complete.
Document Failures), the Plan Sponsamevertheless fails to comply with the pro-  (2) If the Service discovers an unre-
may include all such failures in a submisvisions of this revenue procedure or if adkated Operational Failure while the re-
sion under Walk-in CAP. ditional information is required, a Servicequest is pending under the VCR program
.03 No concurrent examination activ-representative will generally contact thehe failure generally will be added to the
ity. Except in unusual circumstances, &lan Sponsor or the Plan Sponsor’s repréailures under consideration in the sub-
plan that has been properly submittedentative and explain what is needed tmission. The Service retains the discre:
under the VCR program will not be exam-complete the submission. The Plan Spottion to determine that a failure is outside
ined while the submission is pendingsor will have 21 calendar days from thehe scope of the voluntary request for con
This practice regarding concurrent examidate of this contact to provide the resideration because it was not voluntarily
nations does not extend to other plans @fuested information. If the information isbrought forward by the Plan Sponsor. In
the Plan Sponsor. Thus, any plan of theot received within 21 days, the mattethis case, the plan may be forwarded tc
Plan Sponsor that is not pending under theill be closed, the compliance fee will notEmployee Plans Examinations for consid-
VCR program could be subject to examibe returned, and the case may be referredation on examination, but forwarding to
nation. to Employee Plans Examinations in acEmployee Plans Examinations will occur
.04 Insufficient information Where it cordance with section 10.05(3). Any reeonly in rare or unusual circumstances.
is not possible to obtain sufficient infor-quest for an extension of the 21-day time .08 Conference right If the Service
mation to properly determine the natur@eriod must be made in writing within theinitially determines that it cannot issue a
or extent of a failure or there is insuffi-21-day time period and must be approvedompliance statement because the partie
cient information to effect proper correc-by the Service. cannot agree upon correction or a chang
tion, or in other special circumstances .06 Processing of acceptable submisin administrative procedures, the Plan
where the application of the VCR pro-sion Once the Service determines that &ponsor or the Plan Sponsor’s represents
gram would be inappropriate or impractitequest for consideration under the VCRive will be contacted by the Service rep-
cal, the failure cannot be corrected undgyrogram is acceptable, the Service wiltesentative and offered a conference witl
the VCR program. consult with the Plan Sponsor or the Plathe Service. The conference can be hel
.05 Initial processing (1) The Service Sponsor’s representative to discuss thather in person or by telephone, and mus
will review whether the eligibility re- proposed corrections and the plan’s adse held within 21 calendar days of the
quirements of section 4 and the submisninistrative procedures. If agreement islate of contact. The Plan Sponsor will
sion requirements of section 12 are satiseached, the Service will issue a complihave 21 calendar days after the date of th
fied. ance statement with an enclosed acknowtonference to submit additional informa-

(2) If the plan is not the subject of aedgment letter for signature by the Plation in support of the submission. Any re-
Favorable Letter or the failure is not arBponsor. The case will not be closed feguest for an extension of the 21-day time
Operational Failure, the compliance fe&orably until the Service has received theeriod must be made in writing within the
will be returned to the Plan Sponsor, andigned acknowledgement letter from th@1-day time period and must be approvec
the Plan Sponsor will be informed of thePlan Sponsor. The Service will discusby the Service. Additional conferences
option to voluntarily request considerathe appropriateness of the plan’s existinghay be held at the discretion of the Ser:
tion under Walk-in CAP. administrative procedures with the Plawice.

(3) If a Plan Sponsor requests &ponsor. Where current procedures are .09 Failure to reach resolution If res-
compliance statement under the VCR pranadequate for operating the plan in comslution cannot be reached (for example
gram for a plan with egregious failuredormance with the qualification require-where information is not timely provided
described in section 4.07, the compliancements of the Code, the compliance statée the Service or because agreement cal
fee will be returned and the Plan Sponsanent will be conditioned upon thenot be reached on correction or a chang



in administrative procedures), the complisidered or during the 12 months after thagreeing to the terms of the compliance
ance fee will not be returned, and the cadist SVP compliance statement is issuedstatement. If the Plan Sponsor does no
may be referred to Employee Plans ExBoth SVP requests may be shifted into theend the Service a signed acknowledge:
aminations for examination consideraregular VCR program if the first SVP re-ment letter within 30 calendar days, the
tion. quest is still being considered. plan may be referred to Employee Plans

.10 Concurrent processing of determi- (4) The Service will review an SVP Examinations for examination considera-
nation letter applications The Service request within 120 days of the date th&on. Once the compliance statement has
may process a determination letter applsubmission is received and determined toeen issued (based on the information
cation (including an application requestetbe complete. If the Service determineprovided), the Plan Sponsor cannot re-
on Form 5310, Application for Determi-that the request is acceptable, the Serviggiest a modification of the compliance
nation of Qualification Upon Termina- will issue a compliance statement on theerms except by a new request for a com-
tion) concurrently with a VCR submis-Plan Sponsor’s proposed correction. pliance statement. However, if the re-
sion for the same plan. However, .12 General description of compliancequested modification is minor and is post-
issuance of the determination letter in restatement. Under the VCR program, amarked no later than 30 days after the
sponse to an application made on a ForRlan Sponsor receives a compliance stateempliance statement is issued, the VCR
5310 will be suspended pending the cloment from the Service. The complianceompliance fee for the modification will
sure of the VCR submission. statement addresses the failures identde the lesser of the original compliance

.11 Special rules relating to SVP(1) fied, the terms of correction, and any revifee or $1,250.
Under the VCR program, certain Operasion of administrative procedures, and .16 Verification Once the compliance
tional Failures may be corrected under therovides that the Service will not treat thestatement has been issued, the Servic
Standardized VCR Procedure (“SVP”)plan as disqualified on account of the Opmay require verification that the correc-
rules in this section. SVP is available iferational Failures described in the complitions have been made and that any plar
the plan’s only identified Operationalance statement. In addition, the time pexdministrative procedures required by the
Failure or Failures are listed in Appendixiod within which proposed correctionsstatement have been implemented. This
A or Appendix B of this revenue proce-and changes in administrative procedureserification does not constitute an exami-
dure and the failures are corrected in acnust be implemented are set forth in theation of the books and records of the em-
cordance with an applicable correctiorompliance statement. The compliancployer or the plan (within the meaning of
method set forth in Appendix A or Appen-statement is conditioned on the accuracy 7605(b)). If the Service determines that
dix B. Appropriate correction must beand acceptability of any calculations othe Plan Sponsor did not implement the
made for any Qualification Failure thatother material submitted in connectiorcorrections and procedures within the
results from the application of an SVPwith the request. stated time period, the Service may con-
correction. The Plan Sponsor must re- .13 Compliance statement conditionedsider the issues in an examination.
guest an SVP compliance statement angoon timely correction The compliance
pay the reduced compliance fee set fortstatement is conditioned upon the impIeSECTION 11. WALK-IN CAPAND
in section 13.04. mentation of the specific corrections and VC

(2) The correction methods set fortradministrative changes set forth in the 41 \valk-in CAP requirements (1)
in Appendix A and Appendix B are compliance statement within 150 days of, requirements of this section are satis-
strictly construed and are the only accepthe date of the compliance statementoq \with respect to a Plan Document, Op-
able correction methods for failures CorAny request for an exte_n5|on of this t'm(f'erational, or a Demographic Failure if the
rected under SVP. If the Plan Sponsgpseriod must be made in advance and i§,pmission requirements of section 12 are
wishes to modify a correction methodwriting and must be approved by the Se
provided in Appendix A or Appendix B or vice. pliance correction fee, and the Plan Spon-
to propose another method, the Plan .14 Compliance statement for neWgq ~orrects the failures identified in ac-
Sponsor may not use SVP, but may replans conditioned upon timely amendz,rqance with a closing agreement
quest a compliance statement under threent Reliance on any compliance statezntered into by the Service and the Plan
regular VCR procedures. ment issued for a plan initially adopted 9&ponsor. Payment of the compliance cor-
(3) SVPis not available if the Planeffective after December 7, 1994, othefoction fee is generally required at the

Sponsor has identified more than twdhan an adoption of a master or prototypgme the closing agreement is signed.
SVP failures in a single SVP request. Ibr regional prototype plan, is conditioned (2) A determination letter applica-
there are one or two failures that can bepon the plan being timely submitted fok5, qoes not satisfy the submission re-
corrected under SVP and other failurea determination letter within the plan’s réquirements under Walk-in CAP.
that cannot be corrected under SVP, SViedial amendment period under § 401(b). (3) Depending on the nature of the
is not available. The Service reserves the .15 Acknowledgement letterWithin failure, the Service will discuss the appro-
right to shift requests for consideratiorB0 calendar days after the Comp”ancﬁriateness of the plan’s existing adminis-
under SVP into the regular VCR progranstatement is issued, a Plan Sponsor thak:. o procedures with the Plan Sponsor.
if the Plan Sponsor submits a second SMRishes to agree to the terms of the coMyhere current administrative procedures
request with respect to the same plapliance statement must send a signed agq., inadequate for operating the plan in
while the first SVP request is being conknowledgement letter to the Service

'satisfied, the Plan Sponsor pays the com:

conformance with the qualification re-



guirements of the Code, the closingnographic, and Eligibility Failures with may be approximated if the exact numbel
agreement may be conditioned upon theespect to a 403(b) Plan. In addition, thereannot be determined at the time of the re
implementation of stated administrativas no requirement that the employer obguest), the years involved, and calcula:

procedures. tain a private letter ruling from the Sertions or assumptions the Plan Sponso
(4) In addition, the Plan Sponsor isvice covering its 403(b) Plan. used to determine the amounts needed fc

required to obtain a Favorable Letter be- correction. See section 10.11 for specia

fore the closing agreement is signed urpECTION 12. APPLICATION procedures regarding SVP.

less the Service determines that it is ufeROCEDURES FOR VCR, WALK-IN (5) A description of the methodol-

necessary based on the facts andAPAND TVC ogy that will be used to calculate earnings

circumstances (for example, because the 51 General rules This section sets OF actuarial adjustments on any corrective
plan already has a Favorable Letter ang ., the procedures for requesting a confontributions or distributions (indicating

no significant amendments are adOptederliance statement from the Service unddh€ computation periods and the basis fo
If a Favorable Letter is required, the Plaiy,o \ycRr program (including SVP) angdetermining earnings or actuarial adjust-
Sponsor would be required to pay the apg, requesting a closing agreement unddpents, in accordance with section
plicable user fee for obtaining the letter. \y.q1k.in CAP and TVC. In general, a re-6-02(5)).

.02 Failures discovered after initial quest under the VCR program, Walk-in (6) Specific calculations for each af-
submission (1) A Plan Sponsor that dis-cap or TVC consists of a letter from thef€Cted employee or a representative sam
covers additional, unrelated failures aftep|p, Sponsor or the Plan Sponsor’s repr@le of affected employees. The sample
its initial submission may request thatgntative to the Service that contains a d&@lculations must be sufficient to demon-
such failures be added to its SmeiSSiO'%cription of the failures, a description ofstrate each aspect of the correctior
However, the Service retains the discrgy,qo proposed methods of correction, angpethod proposed. For example, if a Plar
tion to reject the inclusion of such failuregyiher procedural items, and includes SupS_ponsor requests a compliance statemel
if the request is not timely, for example, ifporting information and documentation a¥vith respect to a failure to satisfy the con-
the Plan Sponsor makes its request Wheflscribed below. tribution limits of § 415(c) and proposes a
processing of the submission is substan- 5 Multiemployer and multiple em- correction method that involves elective
tially complete. ployer plans In the case of a multiem-contributions (both matched and un-

(2) If the Service discovers an unrépiover or multiple employer plan, the manmatched) and matching contributions, the
lated plan failure while the request is,yministrator (rather than any contributP1an Sponsor must submit calculations il-
pending, the failure generally will being or adopting employer) must requeslystrating the correction method proposec
added to the failures under consideration,nsideration of the plan under the prc)\gvith respect to each type of contribution.
However, the Service retains the discregrams_ The request must be with respeéls another example, with respect to a
tion to determine that a failure is outsidg, {he plan, rather than a portion of thdailure to satisfy the actual deferral per-
the scope of the voluntary request for COjan affecting any particular employer. centage (“ADP”) test in § 401(k)(3), the
sideration because it was not voluntarily 3 g pmission requirementd he let- Plan Sponsor must submit the ADP tes
brought forward by the Plan Sponsor. 9o, trom the Plan Sponsor or the plafiesults both before the correction and
this case, if the additional failure is Sig”if'Sponsor’s representative must contain trifter the correction.
icant, all aspects of the plan will be eXameo|iowing: (7) The method that will be used to
ined, and the rules pertaining to Audit (1) A complete description of thelocate and notify former employees and
CAP will apply. failures and the years in which the failurebeneficiaries, or an affirmative statement
.03 Failure to reach resolution If the occurred, including closed years (that ist,hat no former employees or beneficiaries
Service and the Plan Sponsor cannQfars for which the statutory period ha¥/ere affected by the failures.
reach agreement with respect to the Sug?(pired). (8) A description of the measures
mission, all aspects of the plan may be ex- (2) A description of the administra-that have been or will be implemented to
amined, and the rules pertaining to Audif,,o procedures in effect at the time th&€NSure that the same failures will not
CAP will apply. failures occurred. recur.

.04 Effect of closing agreementThe (3) An explanation of how and why (9) A statement that, to the best of
closing agreement is binding upon both. failures arose. the Plan Sponsor’s knowledge, neither the
the Service and the Plan Sponsor with re- (4) A detailed description of the plan nor the Plan Sponsor is Under Exam
spect to the specific tax matters identifiegl, othod for correcting the failures that thdnation.
therein for the periods specified, but doeg 5, Sponsor has implemented or pro- (20) In the case of a VCR submis-
not preclude or impede an examination Oﬁoses to implement. Each step of the cosion, a statement (if applicable) that the
the plan by the Service relating to matters,tion method must be described in naPRlan is currently being considered in a de-
outside the closing agreement, even Withys e form. The description must inclugd€rmination letter application. If the re-
respect to the same taxable year or yegjs, specific information needed to Suppolx,auest for a determination letter is made
to which the closing agreement relates. o suggested correction method. This ivhile a request for consideration under

.05 TVC. The provisions in section ¢omation includes, for example, the numYCR is pending, the Plan Sponsor mus
11.01 through .04 above apply to TVC eXpo, of employees affected and the edpdate the VCR request to add this infor-

cept that TVC applies to Operational, Depected cost of correction (both of whicHnation.



(11) In the case of an SVP submisrelevant portions of the plan document inef section 9.02(11) and (12) of Rev. Proc.
sion, a statement that it is an SVP requestiude the eligibility, allocation, and cash2000—4, 2000-1 I.R.B. 115.
a description of the applicable correctioror deferred arrangement provisions of the .08 Penalty of perjury statemenfThe
in accordance with Appendix A or Appen-basic plan document (and the adoptiofollowing declaration must accompany a
dix B, and a statement that the Plan Spoagreement, if applicable), along with aprequest and any factual information or
sor proposes to implement (or has impleplicable definitions in the plan. If thechange in the submission at a later time:
mented) the correction(s). plan is a 403(b) Plan and a plan documetinder penalties of perjury, | declare

(12) In the case of a TVC submisds not available, written descriptions ofthat | have examined this submission,
sion, an application under TVC must conthe plan, and sample salary reductiomcluding accompanying documents,
tain a statement that the employer haamgreements if relevant. and, to the best of my knowledge and
contacted all other entities involved with (4) In the case of a VCR submis-belief, the facts presented in support of
the plan and has been assured of coopesen, a copy of the determination letterthis submission are true, correct, and
tion in implementing the applicable cor-opinion letter, or notification letter thatcomplete” The declaration must be
rection, to the extent necessary. For exonsidered TRA ‘86, except: signed by the Plan Sponsor, not the Plar
ample, if the plan’s failure is the failure to (a) a governmental plan, or a nhonSponsor’s representative.
satisfy the requirements of 8§ 403(b)(1)(Eglecting church plan described in Rev. Proc. .09 Checklist. The Service will be able
on elective deferrals, the employer mus99-23 for which the TRA ‘86 remedial to respond more quickly to a VCR, Walk-
prior to making the TVC application, con-amendment period has not yet expireth CAP or TVC request if the request is
tact the insurance company or custodiashould submit a copy of the determinatiom;arefully prepared and complete. The
with control over the plans’s assets to agpinion, or notification letter that consid-checklist in Appendix C is designed to as-
sure cooperation in effecting a distribuered TEFRA, DEFRA, and REA and asist Plan Sponsors and their representa
tion of the excess deferrals and the earstatement that explains the reason why thives in preparing a submission that con-
ings thereon. period has not yet expired, and tains the information and documents

.04 Required documentsThe submis- (b) plans initially adopted or ef- required under this revenue procedure.

sion must be accompanied by the followfective after December 7, 1994, shouldhe checklist in Appendix C must be
ing documents: submit a statement that the plan will beompleted, signed, and dated by the Plar

(1) In the case of a VCR submissubmitted timely for a determination,Sponsor or the Plan Sponsor’s representa
sion, a copy of the first page and a copy adpinion, or notification letter within the tive, and should be placed on top of the
the page containing employee census iplan’s remedial amendment period undesubmission. A photocopy of this checklist
formation (currently, line 7f of the 19988 401(b). may be used.
Form 5500) and a copy of the page con- (5) In the case of a TVC submission, .10 Designation The letter to the Ser-
taining the total amount of plan asseta statement as to the type of employesice should be designated “VCR PRO-
(currently, line 31f of the 1998 Form(e.g., a tax-exempt organization describeBRAM,” “SVP/VCR PROGRAM,”
5500) of the most recently filed Formin § 501(c)(3)) submitting the TVC appli- “WALK-IN CAP PROGRAM,” or “TVC
5500 series return, or in the case of eation. PROGRAM" as appropriate, in the upper
Walk-in CAP submission, a copy of the .05 Fee The VCR submission mustright hand corner of the letter.
most recently filed Form 5500 series reinclude the appropriate fee described in .11 VCR/SVP mailing address
turn. section 13.02 or 13.04 below. The WalkVCR/SVP submissions should be mailed

(2) Under TVC, the first two pagesin CAP or TVC compliance correction feeto:
of the most recently filed Form 5500, or ifdescribed in section 13.05 or 13.06 below
inapplicable, the information generallyis due at the time the closing agreement is
included on the first two pages, includingsigned.
the name and number of the plan, and the .06 Signed submissionThe submis- i )
employer’s Employer Identification sion must be signed by the Plan Sponsor Ben Franklin Station
Number. or the sponsor’s representative. Washington, D.C. 20044

(3) A copy of the relevant portio_ns .O? Power of a_tto_rney requirements 12 \walk-in CAP and TVC mailing ad-
of the plan document. For example, in do sign the submission or to appear bgjess Walk-in CAP and TVC submis-
case involving improper exclus_lon of _ell-fore t_he_Serwce in connection with thes;yns should be mailed to the appropriate
gible employees from a profit-sharingsubmission, the Plan Sponsor’s represegrosing Agreement Coordinator at the ad-
plan with a cash or deferred arrangemertiative must comply with the requirementsy qqg provided below:

Internal Revenue Service
Attention: T:EP:RA:VC
P.O. Box 14073



If the entity is in:

Connecticut, Maine,
Massachusetts, Michigan,
New Hampshire, New Jersey,
New York, Ohio, Pennsylvania,

Walk-in CAP and TVC
applications should be sent to:

Employee Plans Walk-in CAP
Internal Revenue Service
10 Metro Tech Center
625 Fulton Street

Rhode Island, Vermont Brooklyn, NY 11201
Phone (718) 488-2372
FAX (718) 488-2405

Alabama, Delaware, District of Employee Plans Walk-in CAP
Columbia, Florida, Georgia, Internal Revenue Service
Indiana, Kentucky, Louisiana, Room 1550

Maryland, Mississippi, North P.O. Box 13163

Carolina, South Carolina, Baltimore, MD 21203
Tennessee, Virginia, West Phone (410) 962-3499
Virginia, any U.S. possession FAX (410) 962-0882

or foreign country

Arkansas, lllinois, lowa, Employee Plans Walk-in CAP
Kansas, Minnesota, Missouri, Internal Revenue Service
Nebraska, North Dakota, 230 S. Dearborn

Oklahoma, South Dakota, Texas, MC 4913 Chi

Wisconsin Chicago, IL 60604

Phone (312) 886-1277
FAX (312) 886-2386

Alaska, Arizona, California, Employee Plans Walk-in CAP
Colorado, Hawaii, Idaho, Internal Revenue Service
Montana, Nevada, New Mexico, 2 Cupania Circle

Oregon, Utah, Washington, Monterey Park, CA 91755-7431
Wyoming Phone (323) 869-3905

FAX (323) 869-3949

.13 Maintenance of copies of submisat least $500,000, and no more than 1,00€ $350.
sions Plan Sponsors and their represemplan participants, is $1,250. .05 Walk-in CAP compliance correc-
tatives should maintain copies of all cor-  (3) The fee for a plan with moretion fee (1) Compliance correction fee
respondence submitted to the Servictan 1,000 plan participants but less thachart The compliance correction fee for

with respect to their VCR, Walk-in CAP 10,000 plan participants is $5,000. a Walk-in CAP application is determined
and TVC requests. (4) The fee for a plan with 10,000 orin accordance with the chart below. The
more plan participants is $10,000. chart contains a graduated range of fee

SECTION 13. FEES .03 Establishing number of plan par-based on the size of the plan (with the
01 Rev. Proc. 2000-8 modifiedhe ticipants The compliance fee is calcu-number of participants determined as pro
VCR compliance fee is processed undéfted by the Plan Sponsor using the nunwided in section 13.03). Each range in-
the user fee program described in revers from the most recently filed Formcludes a minimum amount, a maximum
Proc. 2000-8, 2000-1 |.R.B. 230. 5500 series to establish the fee. Thugmount, and a presumptive amount. Ir
.02 VCR fee Unless SVP is applica- with respect to the 1998 Form 5500, theach case, the minimum amount is the ar
ble, the VCR compliance fee depends oRlan Sponsor would use the numbeplicable VCR fee in section 13.02. It is
the assets of the plan and the number ghown on line 7(f) (or the equivalent lineexpected that in most instances the com
plan participants. on the Form 5500 C/R or EZ) to establisipliance correction fee imposed will be at
(1) The fee for a plan with assets ofhe number of plan participants and wouldr near the presumptive amount in eacf
less than $500,000, and no more thas€ line 31(f) (or the equivalent line orrange; however, the fee may be a highe
1,000 plan participants, is $500. the Form 5500 C/R or EZ) to establish ther lower amount within the range, de-

(2) The fee for a plan with assets ofmount of plan assets. pending on the factors in paragraph (2]
.04 SVP fee The SVP compliance fee below.



WALK-IN CAP COMPLIANCE CORRECTION FEES
# of participants Fee range Presumptive Amount
10 or fewer VCR fee* to $4,000 $2,000
11 to 50 VCR fee* to $8,000 $4,000
51 to 100 VCR fee* to $12,000 $6,000
101 to 300 VCR fee* to $16,000 $8,000
301 to 1,000 VCR fee* to $30,000 $15,000
over 1,000 VCR fee* to $70,000 $35,000

* ltems marked by asterisk refer to the VCR compliance fee that would apply under section 13.02 if the plan had been subr
under the VCR program.

(2) Factors considered Considera- Subject to section 13.06(5) below, the (4) Fee for Demographic and Eligi-
tion of whether the compliance correctiorcompliance correction fees for Operability Failures. (a) Subject to section
fee should be equal to, greater than, dional Failures are as follows: 13.06(5) below, the compliance correction
less than the presumptive amount will de- (&) The fee for an employer withfee for a 403(b) Plan with failures that in-
pend on factors relating to the nature, eXewer than 25 employees is $500. clude Demographic or Eligibility Failures
tent, and severity of the failure. These (b) The fee for an employer withis determined in accordance with the table
factors include: (a) whether the failure is @t least 25 and no more than 1,000 enset forth above in section 13.05 with re-
failure to satisfy the requirements of $loyees is $1,250. spect to Walk-In CAP, except that (i) the
401(a)(4), § 401(a)(26), or § 410(b), (b) (c) The fee for an employer withreference to the “VCR fee” is changed to
whether the plan has both Operational andore than 1,000 employees but less thaefer to the TVC compliance correction fee
Plan Document Failures, (c) the period 0,000 is $5,000. for Operational Failures set forth in section
over which the violation occurred (for ex- (d) The fee for an employer with 13.06(2) above, and (ii) the fee is deter-
ample, the time that has elapsed since tii®,000 or more employees is $10,000. mined with reference to the number of em-
end of the applicable remedial amend- (3) Fee for certain Excess Amountsployees rather than participants.
ment period under § 401(b) for a PlarSubject to section 13.06(5) below, the com- (b) Factors considered in deter-
Document Failure), and (d) whether theliance correction fee for Excess Amountsining the compliance correction fee for
plan has a Favorable Letter. that are corrected pursuant to sectiofailures that include Demographic and El-

(3) Egregious failures In cases in- 6.02(4)(b)(i) above is equal to the sum oigibility Failures under TVC include: (i)
volving failures that are egregious (as dg-) the applicable fee described in sectiowhether the failure is a Demographic
scribed in section 4.07), (a) the maximuni3.06(2) above and (2) two percent of th&ailure; (ii) whether the plan is a Plan of
compliance correction fee applicable t&Excess Amounts, adjusted for earningan Ineligible Employer; (iii) whether the
the plan under the chart in 13.05(1) is inthrough the date of the TVC application403(b) Plan has a combination of Opera-
creased to 40 percent of the Maximuneontributed or allocated in the calendar yedional, Demographic, and Eligibility fail-
Payment Amount, and (b) no presumptivef the TVC application and in the three calures; and (iv) the period of time over
amount applies. endar years prior thereto. For purposes @fhich the failure occurred.

.06 TVC fee (1) TVC Compliance cor- determining the fee described in this sec- (5) Fee for multiple failures.If cor-
rection fee The applicable TVC compli- tion 13.06(3), where there is a failure to satection is requested for multiple failures,
ance correction fee depends on the type ffy both the § 403(b)(2) and § 415 limitshe compliance correction fee will be de-
failure and, generally, the number of emwith respect to a single employee for a yeatermined in accordance with the table set
ployees of the employer. the fee will take into account only theforth below.

(2) Fee for Operational Failures greater Excess Amount.

Multiple Operational Failures Fee described in section 13.06(2)
Multiple Demographic/Eligibility Fee described in section 13.06(4)
Failures

Combination of Operational and Fee described in section 13.06(4)
Demographic/Eligibility Failures

Operational Failure(s) with section Fee described in section 13.06(3)
6.02(4)(b)(i) correction of Excess Amounts

Demographic/Eligibility Failures and Operational Fee described in section 13.06(3),
Failures including section 6.02(4)(b)(i) correction of substituting section 13.06(4) fee for
Excess Amounts section 13.06(2) fee




(6) Fee for egregious failuredn cases reach an agreement with respect to thehether the plan has both Operationa
involving failures that are egregious, thecorrection of the failure(s) or the amounand Plan Document Failures. Additional
maximum compliance correction fee apef the sanction, the plan will be disqualifactors relating to 403(b) Plans include:
plicable to the plan is increased to 40 pefied or, in the case of a 403(b) Plan(l1) whether the plan has a combination o
cent of the Total Sanction Amount and nevould not have reliance on this revenu®perational, Demographic, or Eligibility
presumptive amount applies. procedure. Failures, (2) the extent to which the fail-

.05 Effect of closing agreementA ure relates to Excess Amounts, and (3

PART VI. CORRECTION ON AUDIT closing agreement constitutes an agre&hether the plan is a Plan of an Ineligible

(AUDIT CAP) ment between the Service and the Plaamployer.

Sponsor that is binding with respect to
SECTION 14. DESCRIPTION OF the tax matters identified therein for thd ART VII. EFFECT ON OTHER
AUDIT CAP periods specified. DOCUMENTS AND EFFECTIVE

) ) .06 Other procedural rules.The pro- DATE
.01 Audit CA_‘P r.equw.e.ments In thg cedural rules for Audit CAP are set forth
event the Service identifies a Qualificayy |nternal Revenue Manual (“IRM”) SECTION 16. EFFECT ON OTHER

tion or 403(b)Fa|IUre (Other than a failure7.9.2’ EPCRS. DOCUMENTS

that is not treated as resulting in disquali-

fication of the plan under APRSC, VCR,SECTION 15. AUDIT CAP .01 Revenue procedures modified and
Walk-in CAP, or TVC) upon an EmployeeSANCTION superseded.Rev. Procs. 98— 22, 99-13,
Plans or Exempt Organizations examina- and 99-31 are modified and supersede

tion of a Qualified Plan or a 403(b) Plan, ‘01 Determination of sanctian The y his revenue procedure.

the requirements of this section are satiS@nction under Audit CAP is a negotiated” o> Rey. Proc. 2000-8 modifiecRev.
fied with respect to the failure if the PlarP€rcentage of the Maximum Paymenpqc 2000-8 is modified as provided in
Sponsor corrects the failure, pays a sanfmount. For 403(b) Plans, the sanction iggction 12

tion in accordance with section 14.02, sa Negotiated percentage of the Total
isfies any additional requirements of secoanction Amount.  Sanctions will not beSECTION 17. EFFECTIVE DATE

tion 14.03, and enters into a Cbsingflxces.sive and will bear a reasonable rela- _ )
agreement with the Service. ionship to the nature, extent, and sever- 1 NiS revenue procedure is generally ef-
.02 Payment of sanctionUnder Audit 'ty Of the failures. fective May 1, 2000. I addition, em-

CAP, the Plan Sponsor is subject to a 02 Factors considered The amount Ployers are permitted, at their option, to

sanction determined in accordance witRf the sanction will depend on factors re@PPIy the provisions of this revenue pro-
section 15. Payment of the sanction gerl@ting to the nature, extent, and Severit?edure on or after March 9, 1998 (the re:

erally will be required at the time the clos©f the failures, including the extent to ease date of Rev. Proc. 98-22). Unles
ing agreement is signed. which correction had progressed befor@n €mployer applies this revenue proce

" - the examination was initiated. For bottfluré earlier, this revenue procedure is ef
in .OBnﬁ?]dltLorlalr req;J ItLemfe ri1|tere{:)hendS— Qualified Plans and 403(b) Plans, othefective: _
g on heé nature of the Tailure, the Sers (1) with respect to VCR, Walk-in

vice will discuss the appropriateness offCtors refating to the nature, extent, and cati i
the plan’s existin adei)r?istFr)ative roceSeverity of the failures include: (1) theCAP and TVC, for applications submit-
p g p ted on or after May 1, 2000;

; umber and type of employees affecte
dures with the Plan Sponsor. Where eX} yp ploy (2) with respect to Audit CAP, for

isting administrative procedures are inad?y the failure, (2) the number of non- waminations beaun on or after May 1
equate for operating the plan in"ighly compensated employees wh& g y 4

; 000; and
conformance with the qualification re-Would be adversely affected if the plar?000; and -
quirements of the Co(zie the closingV@s not treated as qualified or as satisfy- (3) with respect to APRSC, for fail-
agreement may be conditié)ned upon {09 the requirements of § 403(b), (3)}r€S for which correction is not complete
implementation of stated procedures. Ihether the failure is a failure to satisfyPefore May 1, 2000.

addition, for Qualified Plans, the Plantn® requirements of § 401(a)(4), SSEcTION 18. PAPERWORK

Sponsor may be required to obtain a F401(2)(26), or § 410(b), either directly olgepycTiON ACT

vorable Letter before the closing agreet™ough 8 403(b)(12), (4) the period over _ _ _

ment is signed unless the Service deteyrhich the failure occurred (for example, The collection of information con-

mines that it is unnecessary based on tfife time that has elapsed since the end @fined in this revenue procedure has bee

facts and circumstances (for example, pdhe applicable remedial amendment peeviewed and approved by the Office of

cause the plan already has a Favorabiiod under § 410(b) for a Plan DocumenManagement and Budget in accordanct

Letter and no significant amendments argailure), and (5) the reason for the failurevith the Paperwork Reduction Act (44

adopted). If a Favorable Letter is re(for example, data errors such as errors I.S.C. 3507) under control number

quired, the Plan Sponsor would be retranscription of Qata, th_e tran;position 01545-1673.

quired to pay the applicable user fee fgpumbers, or minor arlthmenc errors). An agency may rjot conduct_ or spon-

obtaining the letter. Factors relating to Qualified Plans als®or, and a person is not required to re
04 Failure to reach resolution If the nclude: (1) whether the plan is the subspond to, a collection of information un-

Service and the Plan Sponsor canndgct of a Favorable Letter, and (2)less the collection of information



displays a valid control number. APPENDIX A ployees for the ACP test, and the plan

The collection of information in this must satisfy the ACP test. Under this
revenue procedure is in sections 4.06, opERATIONAL FAILURES AND SVP correction method, a plan may not be
6.02(4), 6.02(6)(c), 10.01, 10.02, ~ORRECTIONS UNDER SVP treated as two separate plans, one covel
10.05-10.08, 10.11, 10.15, 11.01-11.03, ing otherwise excludable employees and

11.05, 12.01-12.04, 12.06-12.12, 14.01, .01 General rule This appendix sets the other covering all other employees (as
section 2.01-2.07 of Appendix B, andorth Operational Failures relating topermitted in § 1.410(b)—6(b)(3)) in order
Appendix C. This information is re- Qualified Plans and corrections undeto reduce the number of employees eligi-
quired to enable the Commissioner, Ta$VP in accordance with section 10.11. Ible to receive QNCs. Likewise, under
Exempt and Government Entities Divi-each case, the method described corre¢tss SVP correction method, the plan may
sion of the Internal Revenue Service tthe Operational Failure identified in thenot be restructured into component plans
make determinations regarding the isheadings below. Corrective allocationgas permitted in 8 1.401(k)—1(h)(3)(iii)
suance of various types of closing agreexnd distributions should reflect earning$or plan years before January 1, 1992) in
ments and compliance statements. Thand actuarial adjustments in accordanagder to reduce the number of employees
information will be used to issue closingwith section 6.02(5)(a). The correctioreligible to receive QNCs.
agreements and compliance statementsitethods in this appendix are acceptable .04 Failure to distribute elective defer-
allow individual plans to continue tounder APRSC. Additionally, the correc-rals in excess of the § 402(g) limit (in
maintain their tax qualified and tax-detion methods (other than correction byontravention of § 401(a)(30))The per-
ferred status. As a result, favorable taglan amendment under Walk-in CAP) andnitted correction method is to distribute
treatment of the benefits of the eligiblehe earnings adjustment methods in Apthe excess deferral to the employee and t
employees is retained. The likely respornpendix B are acceptable under SVP. report the amount as taxable in the year of
dents are individuals, state or local gov- .02 Failure to properly provide the deferral and in the year distributed. In ac-
ernments, business or other for-profit inminimum top-heavy benefit under § 416ordance with § 1.402(g)-1(e)(1)(ii), a
stitutions, nonprofit institutions, andof the Code to non-key employeds a distribution to a highly compensated em-
small businesses or organizations. defined contribution plan, the permittedployee is included in the ADP test; a dis-
The estimated total annual reportingorrection method is to properly con-ribution to a nonhighly compensated em-
and/or recordkeeping burden is 61,69%ibute and allocate the required topployee is not included in the ADP test.
hours. heavy minimums to the plan in the man- .05 Exclusion of an eligible employee
The estimated annual burden per rener provided for in the plan on behalf ofrom all contributions or accruals under
spondent/recordkeeper varies from .5 tthe non-key employees (and any othehe plan for one or more plan year§he
42.5 hours, depending on individual ciremployees required to receive top-heavgermitted correction method is to make a
cumstances, with an estimated average aflocations under the plan). In a definedontribution to the plan on behalf of the
14.54 hours. The estimated number of réenefit plan, the minimum required beneemployees excluded from a defined contri-
spondents and/or recordkeepers is 4,24Zit must be accrued in the manner probution plan or to provide benefit accruals
The estimated frequency of responsedded in the plan. for the employees excluded from a defined
is occasionally. .03 Failure to satisfy the ADP test setbenefit plan. If the employee should have
Books or records relating to a collecforth in § 401(k)(3), the ACP test set forttheen eligible to make an elective contribu-
tion of information must be retained asn 8§ 401(m)(2), or the multiple use test ofion under a cash or deferred arrangement
long as their contents may become mate§ 401(m)(9) The permitted correction the employer must make a QNC to the plan
ial in the administration of any internalmethod is to make qualified nonelectiveon behalf of the employee that is equal to
revenue law. Generally tax returns andontributions (QNCs) (as defined in 8&he actual deferral percentage for the em-
tax return information are confidential, asl.401(k)—1(g)(13)(ii)) on behalf of the ployee’s group (either highly compensated
required by 26 U.S.C. § 6103. nonhighly compensated employees to ther nonhighly compensated). If the em-
extent necessary to raise the actual defesloyee should have been eligible to make
DRAFTING INFORMATION ral percentage or actual contribution peremployee contributions or for matching
The principal authors of this revenuéentage of the nonhighly compensatec_lontributions (on either eleetive contribu-
procedure are Maxine Terry and carlto§Mployees to the percentage ne_ede_d tions or employee contributions), the em-
Watkins of the Tax Exempt and GovernPass the test or tests. The contributiondoyer must make a QNC to the plan on
ment Entities Division. For further infor- Must be made on behalf of all eligiblebehalf of the employee that is equal to the
mation concerning this revenue prOCer_1onh|ghly co_mpensated employees (to thactual contnbutlon percentage for the em-
dure, please contact Employee Planse?(tent permitted under § 415) and musnloyee’s_ group (either highly compenseted
taxpayer assistance telephone service pither be the same flat dollar amount_ oor nonhighly compensated_). (_Zontrlbutmg
tween 1:30 and 3:30 p.m., Eastern Timdhe same percentage ef compensatiothe actual deferral or contrlbu_tlo_n percent-
Monday through Thursday at (202) 622QNCS contributed to satisfy the ADP tesaige for such employees eliminates the
6074/6075. (These telephone numbereed not be match_eql. Employees \_Nhn:eed to rerun the_ADP or ACP test to ac-
are not toll-free numbers.) Ms. Terry amyvoul(_j heve been eligible for a matchlng:ount for the p_rewously exclu_ded employ-
Mr. Watkins may be reached at (202 (_)ntr!bunon had they made eIe<_:t|_ve conees. Under this SVP correction method, a
622-6214 (also not a toll-free number). ributions must be counted as eligible emplan may not be treated as two separats



plans, one covering otherwise excludablgons to the participant. Thus, for exam- APPENDIX B
employees and the other covering all othexle, if in accordance with the automatic

employees (as permitted in 8qualified joint and survivor annuity op-  -~ORRECTION METHODS AND
1.410(b)-6(b)(3)) in order to reduce theion under a plan, a married participant EXAMPLES

amount of QNCs. Likewise, restructuringwho retired would have received a quali- AND

the plan into component plans under §ed joint and survivor annuity of $600 EARNINGS ADJUSTMENT
1.401(k)=1(h)(3)(iii) is not permitted in per month payable for life with $300 per  METHODS AND EXAMPLES
order to reduce the amount of QNCs. month payable to the spouse upon the par-

.06 Failure to timely pay the minimumticipant’s death but instead received a sin-
distribution required under § 401(a)(9)n gle-sum distribution equal to the actuariapECTION 1. PURPOSE,

a defined contribution plan, the permittegoresent value of the participant’s accrue@SSUMPTIONS FOR EXAMPLES
correction method is to distribute the rebenefit under the plan, then the $606\ND SECTION REFERENCES

quired minimum distributions. Themonthly annuity payable during the par- 54 Purpose (1) This appendix sets
amount to be distributed for each year iticipant’s lifetime may be actuarially re-¢,th correction methods relating to Oper-
which the failure occurred should be deterduced to take the single-sum distributionional Failures under Qualified Plans.
mined by dividing the adjusted accouninto account. However, the spouse must,ig appendix also sets forth earnings ad
balance on the applicable valuation date Hye entitled to receive an annuity of $30
the applicable divisor. For this purposeper month payable for life beginning a%lds and earnings adjustment methods de
adjusted account balance means the actulaé participant’s death. scribed in this appendix are acceptable
account balance, determined in accordance.08 Failure to satisfy the § 415 limits in |, 4o SVP and APRSC.

with § 1.401(a)(9)-1 Q&A F-5 of the pro-a defined contribution plan The permit- (2) This appendix does not apply to
posed regulations, reduced by the amouted correction for failure to limit annual4o3(b) Plans. Accordingly, sponsors of
of the total missed minimum distributionsadditions (other than elective deferral§‘03(b) Plans cannot rely on the correctior
for prior years. In a defined benefit planand employee contributions) allocated t@,athods and the earnings adjustmen
the permitted correction method is to disparticipants in a defined contribution plany,athods.

tribute the required minimum distributions,as required in § 415 (even if the excess .02 Assumptions for ExamplegJnless
plus an interest payment representing trdid not result from the allocation of for- jihanwise specified, for ease of presenta
loss of use of such amounts. feitures or from a reasonable error in eSthon, the examples assume that:

.07 Failure to obtain participant mating compensation) is to place the ex- (1) the plan year and the § 415 limi-
and/or spousal consent for a distributioncess annual additions into an unallocatedion year are the calendar year:
subject to the participant and spousahccount, similar to the suspense account (2) the employer maintains a single
consent rules under 88 401(a)(11)described in § 1.415-6(b)(6)(iii), to beplan intended to satisfy § 401(a) and ha
411(a)(11) and 417 The permitted cor- used as an employer contribution in th@.\er maintained any other plan:
rection method is to give each affecteducceeding year(s). While such amounts (3) in a defined contribution plan,
participant a choice between providing infemain in the unallocated account, thg,, plan provides that forfeitures are use
formed consent for the distribution actuemployer is not permitted to make addizg reduce future employer contributions;
ally made or receiving a qualified jointtional contributions to the plan. The per- (4) the Qualification Failures are
and survivor annuity. In order to use thignitted SVP correction for failure to limit Operational Failures and the eligibility
SVP correction method, the Plan Sponsa@nnual additions that are elective deferrals,y other requirements for APRSC, VCR,
must have contacted each affected partiadr employee contributions (even if the eXyaik-in CAP, or Audit CAP, whichever
pant and spouse (to whom the participamess did not result from a reasonable eM9hplies, are satisfied: and
was married at the annuity starting dateh determining the amount of elective de- (5) there are no Qualification Fail-
and received responses from each such iferrals or employee contributions that, e other than the described Operationz
dividual before requesting consideratiortould be made with respect to an indiVidFaiIures, and if a corrective action would
under SVP. In the event that participantial under the § 415 limits) is to distribute.oq it in any additional Qualification Fail-
and/or spousal consent is required buhe elective deferrals or employee contriure, appropriate corrective action is taker
cannot be obtained, the participant musiutions using a method similar to that deg,; that additional Qualification Failure in
receive a qualified joint and survivor anscribed under § 1.415-6(b)(6)(iv). Elecyordance with EPCRS.
nuity based on the monthly amount thative deferrals and employee contributions 33 gaction ReferencesReferences to
would have been provided under the plathat are matched may be returned, pPrQsaction 2 and section 3 are references t
at his or her retirement date. This annuityided that the matching contributions reso section 2 and 3 of this appendix.
may be actuarially reduced to take intdating to such contributions are forfeited
account distributions already received bywhich will also reduce excess annual adSECTION 2. CORRECTION
the participant. However, the portion ofditions for the affected individuals). TheMETHODS AND EXAMPLES
the qualified joint and survivor annuityforfeited matching contributions are to be )
payable to the spouse upon the death pfaced into an unallocated account to be -01ADP/ACP Failures
the participant may not be actuarially reused as an employer contribution in suc- (1) Correction Methods. (a) SVP Cor-

duced to take into account prior distribuceeding periods. rection Method. Appendix A, section .03
sets forth the SVP correction method for a

stment methods. The correction meth-



failure to satisfy the actual deferral peryear of the failure. If the amount so asployees on a date during the year of the
centage (“ADP”), actual contribution per-signed to a particular highly compensatedorrection that is no later than the date of
centage (“ACP”), or multiple use test seemployee has been previously distributeaorrection. Regardless of which of these
forth in 88 401(k)(3), 401(m)(2), andthe amount is an Excess Amount withiffour options (described in the two preced-
401(m)(9), respectively. the meaning of section 5.01(3). Thusing sentences) the employer selects, the
(b) One-to-One Correction Method.pursuant to section 6.02(4)(a), the emeontribution is allocated to each such em-
(i) General. In addition to the SVP cor-ployer must notify the employee that theloyee either as the same percentage o
rection method, a failure to satisfy theExcess Amount was not eligible for favorthe employee’s compensation for the year
ADP, ACP, or multiple use test may beable tax treatment accorded to distribuef the failure or as the same dollar amount
corrected using the one-to-one correctiotions from qualified plans (and, specifi-for each employee. (See Examples 1, 2
method set forth in this section 2.01(1)(b)cally, was not eligible for tax-free and 3.) Under the one-to-one correction
Under the one-to-one correction methodpllover). method, the amount allocated to the ac-
an excess contribution amount is deter- (B) If any matching contributions (ad-count balance of an employee (i.e, the
mined and assigned to highly compenjusted for earnings) are forfeited in accoremployee’s share of the total amount con-
sated employees as provided in paragraglance with § 411(a)(3)(G), the forfeitedributed under paragraph (1)(b)(iv)(A)) is
(1)(b)(ii) below. That excess contributionamount is used in accordance with thaot further adjusted for earnings and is
amount (adjusted for earnings) is eitheplan provisions relating to forfeitures thatreated as an annual addition under 8§ 41°
distributed to the highly compensated emwere in effect for the year of the failure. for the year of the failure for the em-
ployees or forfeited from the highly com- (C) If a payment was made to an employee for whom it is allocated.
pensated employees’ accounts as pr@loyee and that payment is a forfeitable (2) This paragraph (1)(b)(iv)(B3} ap-
vided in paragraph (1)(b)(iii) below. Thatmatch described in either paragrapblies to a plan that uses the prior year test:
same dollar amount (i.e., the excess coi(t)(b)(iii)(A) or (B), then it is an Over- ing method described in Notice 98-1.
tribution amount, adjusted for earnings) ipayment defined in section 2.05(2) thaParagraph (1)(b)(iv)(B)Y) is applied by
contributed to the plan and allocated tonust be corrected (see section 2.05(1)). substituting “the year prior to the year of
nonhighly compensated employees as (iv) Contribution and Allocation of the failure” for “the year of the failure.”
provided in paragraph (1)(b)(iv) below. Equivalent Amount. (A) The employer (2) Examples.
(i) Determination of the Excess Con-makes a contribution to the plan that i§xample 1 Employer A maintains a profit-sharing
tribution Amount. The excess contribuequal to the aggregate amounts distrif}an with a cash or deferred arrangement that is in-
tion amount for the year is equal to the exdated and forfeited under parag rapltfnded to satisfy § 401(k) ('401(k) plan) using the
. - ) urrent year testing method described in Notice
cess of (A) the sum of the excesgl)(b)(iii)(A) (i.e., the excess contributiongg_1. The plan does not provide for matching con-
contributions (as defined in 8amount adjusted for earnings, as providegbutions or employee after-tax contributions. In
401(k)(8)(B)), the excess aggregate corin paragraph (1)(b)(iii)(A), which does 1999, it was discovered that the ADP test for 1997
tributions (as defined in § 401(m)(6)(B)),not include any matching contributiongas not performed correctly. When the ADP test
. . . . was performed correctly, the test was not satisfied

and_ the amount treated as excess antferfened in accor_danc_e with 8¢ 1997 For 1997, the ADP for highly compen-
butions or excess aggregate contributionkl1(a)(3)(G) as provided in paragrapRated employees was 9% and the ADP for nonhighly
under the multiple use test pursuant to €)(b)(iii)(B)). The contribution must sat- compensated employees was 4%. Accordingly, the
401(m)(9) and § 1.401(m)-2(c) of the Indisfy the vesting requirements and distribuADP for highly compensated employees exceeded
come Tax Regulations for the year, as asion limitations of § 401(k)(2)(B) and (C). {hé ADP for nonhighly compensated employees by
. . . . more than two percentage points (in violation of §
signed _to each highly (_:ompensated em- (B_)(l) This paragraph (1)(b)(iv)(B)j 401(K)(3)). (The ADP for nonhighly compensated
ployee in accordance with § 401(k)(8)(Chpplies to a plan that uses the current yegtployees for 1996 also was 4%, so the ADP test
and (m)(6)(C), over (B) previous correctesting method described in Notice 98—Tpr 1997 would not have been satisfied even if the
tions that complied with § 401(k)(8),1998-3 I.R.B. 42. The contribution madeplan had used the prior year testing method de-
(m)(6), and (m)(9). See Notice 97—2punder paragraph (1)(b)(iv)(A) is allocatecP¢'Ped in Notice 98-1.) There were two highly
1997-1 C.B. 348 to the account balances of those individ o Pe"sated employees eligible under the 401(k)

T o . . o IJplan during 1997, Employee P and Employee Q.

(iii) Distributions and Forfeitures of als who were either (I) the eligible emempioyee P made elective deferrals of $8,000,
the Excess Contribution Amount. (A) Theployees for the year of the failure whawnich is equal to 10% of Employee P’'s compensa-
portion of the excess contribution amounivere not highly compensated employegion of $80,000 for 1997. Employee Q made elec-
assigned to a particular highly compentor that year or (1l) the eligible employeedive deferrals of $9,500, which is equal to 8% of

. . Employee Q’s compensation of $118,750 for 1997.
sated employee under paragraph (1)(b)(ifpr the year of the failure who were not _
is adjusted for earnings through the dateighly compensated employees for thay®ection On June 30, 1899, Employer A uses the

. . . one-to-one correction method to correct the failure
of correction. The amount assigned to gear and who also are not highly compeny sajisty the ADP test for 1997.  Accordingly, Em-
particular highly compensated employeesated employees for the year of correGioyer A calculates the dollar amount of the excess
as adjusted, is distributed or, to the extetibn. Alternatively, the contribution is al- contributions for the two highly compensated em-
the amount was forfeitable as of the closcated to account balances of eligibl@loyees in the manner described in § 401(k)(8)(B).
of the plan year of the failure, is forfeited employees described in (1) or (Il) of the;hi: 2;",33? g%hifegggfgog‘;”;:gtiazn;fnroimpg?ﬁz
If the amount is forfeited, it is used in acpreceding sentence, except that the all@;cess contribution for Employee Q is $2.375 (2%
cordance with the plan provisions relatingation is made only to the account balof $118,750), or a total of $5,575. In accordance

to forfeitures that were in effect for theances of those employees who are emith § 401(k)(8)(C), $5,575, the excess contribution
amount, is assigned $2,037.50 to Employee P anc



$3,537.50 to Employee Q. Itis determined that the .02 Exclusion of Eligible Employees the plan for the employee for that plan
earnings on the assigned amounts through June 30, (1) Exclusion of EIigibIe Employees year (including the § 402(9) Iimit). The

1999 are $407 and $707 for Employees P and Q, re- ) . . . . .
spectively. The assigned amounts and the eamnind @ 401(k) or (m) Plan. (a) Correctioncorrective contribution is adjusted for

are distributed to Employees P and Q. Therefordlethod. (i) SVP Correction Method forearnings. (See Examples 5 and 6.)
Employee P receives $2,444.50 ($2,037.50 + $40F || Year Exclusion. Appendix A, section (C) Employee After-tax and Matching

and Employee Q receives $4,244.50 (33,537.50 fy5 setg forth the SVP correction metho€ontribution Failures.
$707). In addition, on the same date, a correctiv,

contribution is made to the 401(k) plan equal t(for the eXCIUS!On _Of an eligible employee The appropriate corrective contribution
$6,689 (the sum of the $2,444.50 distributed to Enfrom all contributions under a 401(k) orfor the failure to allow employees to make
ployee P and the $4,244.50 distributed to Employegm) plan for one or more full plan yearsemployee after-tax contributions or to re-
Q). The corrective contribution is allocated to thqSee Example 4.) In section 2.02(1)(a)(iiteive matching contributions because the

account balances of eligible nonhighly compensat ; .
employees for 1997, pro rata based on their compgg—elow' the SVP correction method for theamployee was preCIUded from makmg

sation for 1997 (subject to § 415 for 1997). exclusion of an eligible employee from allemployee after-tax contributions or elec-
contributions under a 401(k) or (m) planive deferrals for a portion of the plan year
Example 2The facts are the same as in Example 1fgr g fyll year is expanded to include coris equal to the ACP of the employee’s
Correction The correction is the same as in Examyection for the exclusion of an eligiblegroup (either highly or nonhighly com-
ple 1, except that _the corrective contribution olemployee from all contributions under aensated), determined prior to correctior
$6,689 is allocated in an equal dollar amount to thﬂOl(k) or (m) pIan for a partial plan yearunder this section 2.02(1)(a)(“)’ multi-

account balances of eligible nonhighly compensategh. ti f tial | . S
employees for 1997 who are employees on June 36, /S COITECUioN for a partial year exc U-plied by the employee’s plan compensa

1999 and who are nonhighly compensated employlON May be used in conjunction with theion for the portion of the year during
ees for 1999 (subject to § 415 for 1997). correction for a full year exclusion. which the employee was improperly ex-
Example 3The facts are the same as in Example 1, (ii) Expansion of SVP Correction cluded. The corrective contribution is re-
except that for 1997 the plan also provides (1) for enMethod to Partial Year Exclusion. (A) Induced to the extent thal)(the sum of that

|0I0ye_€fJ after-tax COrlltI’ibL;t(i)g/nS fan;i (2) for TatChi”QGeneral. The correction method in Apcontribution and the actual total employee
contributions equal to 6 of the sum of an em- . . . ) . . .
ployee’s elective deferrals and employee after-tax corp-endlx A, section .05 is expanded to coveifter-tax and matching contributions

tributions that do not exceed 10% of the employee@N €mployee who was improperly exmade by and for the employee for the plar
compensation. The plan provides that matching cogluded from making elective deferrals oyear would exceed?j the sum of the

tributions are subject to the plan's 5-year graded vessmployee after-tax contributions for anaximum employee after-tax contribu-
ing schedule and that matching contributions are f"Portion of a plan year or from receivingtiOﬂS permitted under the plan for the em-

feited and used to reduce employer contributions . . . . . :
associated elective deferrals gr )e/mployee after-ta&]atChmg contributions (on either electiveployee for the plan year and the matching

contributions are distributed to correct an ADP, Acrleferrals or employee after-tax contribucontributions that would have been made
or multiple use test failure. For 1997, nonhighly comtions) for a portion of a plan year. In suclif the employee had made the maximum
pensated employees made employee after-tax conigiase, a permitted correction method fomatchable contributions permitted under
butions and no highly compensated employee maqe fajlyre is for the employer to satisfythe plan for the employee for that plan

any employee after-tax contributions. Employee P re; . . .. : . - . _
ceived a matching contribution of $4,000 (50% oihls section 2.02(1)(a)(ii). The employeryear. The corrective contribution is ad

$8,000) and Employee Q received a matching contiNakes a corrective contribution on behalfisted for earnings.
bution of $4,750 (50% of $9,500). Employees P andf the excluded employee that satisfies (D) Use of Prorated Compensation.
Q were 100% vested in 1997. It is determined thathe Vesting requirements and distributioﬁor purposes of this paragraph (1)(a)(||),

for 1997, the ACP for highly compensated employeeﬁmitationS of 8 401(k)(2)(B) and (C .. . . T
was not more than 125% of the ACP for nonhighly 8 ( )( )( ) ( ) for administrative convenience, in lieu of

compensated employees, so that the ACP and multiple (B) Elective Deferral Failures. The apMSing the employe_e’s actual plan compen
use tests would have been satisfied for 1997 withogropriate corrective contribution for thesation for the portion of the year during
any corrective action. failure to allow employees to make elecwhich the employee was improperly ex-

Correction: The same corrective actions aretlve deferrals for a portion of the plan yeafluded, a pro rata portion of the em-

taken as in Example 1. In addition, in accordancts equal to the ADP of the employee'dloyee’s plan compensation that would
with the plan’s terms, corrective action is taken tgyroup (either highly or nonhighly com-have been taken into account for the plar
forfeit Employee P's and Employee Q's matchingyensated), determined prior to correctiodfear, if the employee had not been im-
contrbutons associted wih e JSIUEd ©XEer' 1ud Seciion 2.05(1)(@)(), mult-PTOperly excluded, may be used.
contributions and associated matching contributiongli€d by the employee’s plan compensa- (E) Special Rule for Brief Exclusion
are $2,037.50 and $1,018.75, respectively. Ention for the portion of the year duringfrom Elective Deferrals. An employer is
ployee Q's distributed excess contributions and awhich the employee was improperly exnot required to make a corrective contri-
;‘icéaetg(;smf‘éghg‘gﬁ\f;””'#’ﬁﬂg”;laéiss‘;’ési?ffr?e;‘géluded. The corrective contribution forbution with respect to elective deferrals,
from Ehp]oyez P's az'coum and $1.768.75 is forﬂﬂe portion of the plgn year during whichas prowdecj in section 2.02(1)(a)(||)(B),
feited from Employee Q's account. In addition, thdN€ employee was improperly excludedbut is required to make a corrective con-
earnings on the forfeited amounts are also forfeitedtOm being eligible to make elective de4ribution with respect to any employee
It is determined that the respective eamings on tiferrals is reduced to the extent thBtthe after-tax and matching contributions, as
fé’r:e:gede :m?:gtz(‘;ir ET’:ep't‘;i’aeleazc')snflosf(t’h?}grzgirsum of that contribution and any electiverovided in section 2.02(1)(a)(ii)(C)) for
mreps O); $3(?141.50 (Employee P's $l1{018_75 . $15geferrals actually made by the employean employee for a plan year if the em-
and Employee Q's $1,768.75 + $204) is used to rdO that year would excee@)(the maxi- ployee has been provided the opportunity

duce contributions for 1999 and subsequent years.mum elective deferrals permitted undeto make elective deferrals under the plar



for a period of at least the last 9 months immployee’s plan compensation for 1996 wasnatching contributions available under the plan for
that plan year and during that period th@igggg ]E$23,500 for the first eight months andhe employee for the plan year, $720 (2%_ of
, or the last four months). Employer C$36,000), reduced by the actual matching contribu-
. . ade matching contributions equal to $250 for théons made for the employee for the plan year, $500.
elective deferrals in an amount not Ies@xcluded employee, which is 2% of the employee’&xample 7 The facts are the same as in Example 5,
than the maximum amount that woulthlan compensation for each payroll period fronexcept that the error is discovered in March of 1996
have been permitted if no failure had ocSeptember 1, 1996 through December 31, 19%hd the employee was given the opportunity to make
curred. (See Example 7_) ($12,500). The ADP for nonhighly compensatecelective deferralls beginning on April 1, 1996. The
(b) Examples. employees for 1996 was 3% and the ACP for noramount of electlve‘deferrals that t_he employee was
Example 4 Employer B maintains a 401(k) plan highly compensated employees for 1996 was 1.5_3%g|ven the opportun!ty to make 'dunng 1996 was not
The plan [;rovides for matching contributions for elil- Correction E‘mployer C uses the SVP correctlonless than the maximum electlye deferrals that the
. . method for partial year exclusions to correct the failemployee could have made if the employee had
gible employees equal to 100% of elective deferrals ) L - ; . .
that do not exceed 3% of an employee’s Compens$[e to include the eligible employge in the_ ple_mbeen gl\(en_ the opportunity to make elective defer-
tion. The plan provides that employees who com-hus' Employer C mqkes a cprrectlve contrlput!omals begmnlng on January 1, 1996. The employee
pleté one year of sevice are eligible to participate i{wthat _sa_tlsf!es the vesting requirements and distribunade elective deferrals_ equal to 4% of the em-
the plan on the next January 1 or July 1 entry date'on limitations of § 401(k)(2)(B_) _and (C)) for the ployee’s _plan compensation for each payroll period
Twelve employees (8 nonhighly compensated eme_'xcluded employee. In determining the amount drom April 1, 1996 through December 31, 1996 of
) corrective contributions (both for the elective defer$28,000 (resulting in elective deferrals of $1,120).
ployees and 4 highly compensated employees) who . - . . o
had met the one year eligibility requirement afterral gnd for the matchlqg c_ontrlbutlo_n), for admlnls-Emponer. C made a matching COﬂtI:IbutIOﬂ equal to
July 1, 1995 and before January 1, 1996 were ina8’_at|ve convenience, in lieu of using actual plars560, which is 2% of the employee’s plan compen-
' R compensation of $23,500 for the period the emsation for each payroll period from April 1, 1996
vgrtgntly excluded from participating in the plan be}?onee was excluded, the employee’s annual plathrough December 31, 1996 ($28,000). The em-
ginning on January 1 1996. These _er_npl(_)yee_s Wec%mpensation is pro rated for the eight-month perioployee’s plan compensation for 1996 was $36,000
offered the opportunity to begin participating in thethat the employee was excluded from participating$8,000 for the first three months and $28,000 for
plan on January 1, 1997. For 1996, the ADP for the . . .
highly compensated employees was 8% and th'% the plan. _The failure to prowde the excludt_ad emthe last nlr_le months). _
ADP for the nonhighly compensated employees wa% oyee the right to make el(_ectlve deferre_als is cor- Correction E‘mployer C uses the SVP correctlon
6%. In addition. for 1996. the ACP for the highlyrecFed by the employer making a correc_tlve contrlmethoq for partial year exclusions tq correct the fail-
corﬁpensated en’wployees \;vas 2 5% and the ACP ution on behalf of the employee that |_s equal tare to include an eligible employee in the plan._ Be-
the nonhighly compensated e.mployees was 20/?r720 (the 3% ADP perceptgge for nonhighly comeause the _employee was given an opportunity to
The fallure to include the 12 employees was disco Oensated employees multiplied by $24,000, which imake elective deferrals to the plan for at least the
. /12ths of the employee’s 1996 plan compensatidast 9 months of the plan year (and the amount of the
ered durlng 19s8' | B he SVP . of $36,000), adjusted for earnings. In addition, telective deferrals that the employee had the opportu-
mefhcgéef%t lroerIm yn(;zrogscrlus:d:)sness t:) io?rectctﬁrer?:itllspecone?t fqr the failure tq receive _the_plar_fs matchingity to make was not less than the maximum ele_ctive
o include the 12 eligible employees in the plan focontrlbutlon, a corrective con_trlbutlon is made ordeferrals that the emp!oyee could have made if the
the full plan year beginning January 1, 1996. Thu behalf of the employee ‘that is equal to $432 (themplpyee had been given the opportunity to make
Employer B makes a corrective contryibutior; (tha 8% ACP for the nonhlghly_compensated groulective deferrals_beglnnlng on Janua_ry 1, 1996),
L h tina requirements and distributiorr]'wultlplled by $24,000, which is 8/12ths of the em-under the special rule set forth in section
ﬁr?:iltiaftli)snst, oef ;331(8)(2)?3) and (C)) for each of theponee’s 1996 plan compensation of $36,000), ad2.02(1)(a)(ii)(E), Employer C is not required to
excluded employees. The contribution for each justed for earnings. Employer C (_ietermin(_es tha’nake a corrective contribution fqr the failure to
the improperly exclu.ded highly compensated em_682, the sum of the actual matching contributiomllow the employee to make elective deferrals. In
| is 10.5% (the highl d | rfeceived by the employee for the plan year ($250Jetermining the amount of corrective contribution
P oy,ees IS 20 o 6 (the highly comp;:'nsate EMPIOY; 14 the corrective contribution to correct the matchwith respect to the failure to allow the employee to
ees APP of 8% plus ACP of 2.5%) of the em'ing contribution failure ($432), does not exceedeceive matching contributions, in lieu of using ac-
pl(é)_/ee sdpflan conjpensa_tljﬁn for ths ]'.g%f plan };]e 720, the maximum matching contribution availablgual plan compensation of $8,000 for the period the
t(ﬁejlijs:sm;éﬁ;ren;'l?jzj‘e d r?ot;]%ri]g%l;tlco:m%;ias(;tecéo the employee under the plan (2% of $36,000) deemployee was excluded, the employee’s annual plan
employees is 8% (the nonhighly compensated emt_armined as if the employee had made the maximuoompensation is pro rated for the three-month period
g % plus ACP of 2%) of th m_matchable contributions. In addition to correctinghat the employee was excluded from participating
ployee7s ADP 0f 6% p us of 2%) of the e the failure to include the eligible employee in thein the plan. Accordingly, a corrective contribution is
plzyee sdplan compensatlon for the 1996 plan yeapglan, Employer C reruns the ADP and ACP tests fomade on behalf of the employee that is equal to
SX;L;?;TE gorgfna,;gcgf)é maintains a 401(k) plan 1996 (taking into account the corrective contributior$160, which is the lesser of (i) $162 (a matching
The plan provides for matching contributions fo'rand plan compensation for 1996 for the excludedontribution of 1.8% of $9,000, which is 3/12ths of
) employee) and determines that the tests were sattfre employee’s 1996 plan compensation of
each payroll perlod that are equal to 100% of an ied. $36,000), and (ii) $160 (the excess of the maximum
fr:céygﬁ;bﬁlee?legjfeegé al;;?ig;gg;:;;gﬁd di('i/;’nﬁ(ample 6 The facts are the same as in Example Snatching contribution for the entire plan year, which
the payroll period. The plan does not provide fo%xcept that the plan provides for matching contribuis equal to 2% of $36,000, or $720, over the match-
employee after-ta>; contributions. The plan provide{sions that are equal to 100% of an eligible eming contrik_)utk_)ns ‘mad_e after March 31, 1996, $560).
that employees who complete 'one year of servi loyee’s elective deferrals that C.iO not exceed 2% dfhe contribution is adjusted for earnings.
are eligible to participate in the plan on the next Ja ‘f\e employee’s plan compensation for.the'plan year. (2) Exclusion of Eligible Employees In
I7A(:cord|ng|y, the actual matching contribution mad(-*‘a Profit-Sharing Plan.

uary 1 or July 1 entry date. A. n'or'l.hlghly gompenby Employer C for the excluded employee for the . .

sated employee who met the eligibility requirements '~/ W50 S o0 T e 00 (which is equal to (a) Correction Method_s. 0] SVP Cor-

and should have entered the plan on January 1, 19§§0% of the $500 of elective deferrals made by thEection Method. Appendix A, section .05

""I:] nc:;":f’igttg? fggg”ﬁg%:ﬁ)r"a{sg'Z?Stgo'cetrg%mployee for the last four months of 1996). sets forth the SVP correction method for

an .Employger c offered,the employee an election Correction The correction is the_same as_in Extorrecting the exclusion of an eligible em-

opportunity as of September 1, 1996. The employe%mple 5, exce_pt that the corrective contributio onee. In the case of a defined contribu-

made elective deferrals equal to 4% of the e frade for the first 8 months of 1996 to correct th ion plan, the SVP correction method is to

loyee’s plan compensation for each payroll perio ilure to make matching contributions is equal ! =0

?ro% September 1, 1996 through December 3 220 (adjusted for earnings), instead of the $43f1ake a contribution on pehalf of the ex-

1996 (resulting in elective deferrals of $500) Thgadjusted for earnings) in Example 5, because tteluded employee. Section 2.02(2)(a)(ii)
' Corrective contribution is limited to the maximumpelow clarifies the SVP correction

employee had the opportunity to mak



method in the case of a profit-sharing oallocation the employee would have reReductions. If the aggregate amount o
stock bonus plan that provides for noneeived had the employee shared in the dlhe increases under  section
elective contributions (within the mean-ocation of the nonelective contribution.2.02(2)(a)(iii)(B) exceeds the aggregate
ing of § 1.401(k)-1(g)(10)). The amount is adjusted for earnings. amount of the reductions under sectior
(ii) Clarification of SVP Correction (C) Reduction in Account Balances o2.02(2)(a)(iii))(C), the employer makes a
Method for Profit-Sharing Plans. To cor-Other Employees. 1J The account bal- corrective contribution to the plan for the
rect for the exclusion of an eligible em-ance of each employee who was an eliggmount of the excess. If the aggregat
ployee from nonelective contributions inble employee who shared in the originahmount of the reductions under sectior
a profit-sharing or stock bonus plan undeallocation of the nonelective contribution2.02(2)(a)(iii)(C) exceeds the aggregate
the SVP correction method, an allocatioiis reduced by the excess, if any, of (I) themount of the increases under sectior
amount is determined for each excludedmployee’s allocation of that contribution2.02(2)(a)(iii)(B), then the amount by
employee on the same basis as the alloaaver (II) the amount that would have beemhich each employee’s account balance i
tion amounts were determined for theallocated to that employee had the failureeduced under section 2.02(2)(a)(iii)(C) is
other employees under the plan’s allocarot occurred. This amount is adjusted fodecreased on a pro rata basis.
tion formula (e.g., the same ratio of alloearnings taking into account the rules set (E) Reductions Among Multiple In-
cation to compensation), taking into acforth in section 2.02(2)(a)(iii)(C¥) and vestment Funds. If an employee’s ac-
count all of the employee’s relevant(3) below. The amount after adjustmentount balance is reduced and the em
factors (e.g., compensation) under thdbr earnings is limited in accordance wittployee’s account balance is invested ir
formula for that year. The employersection 2.02(2)(a)(iii)(CX) below. more than one investment fund, then the
makes a corrective contribution on behalf (2) This paragraph (2)(a)(iii)(CYf ap- reduction may be made from the invest-
of the excluded employee that is equal tplies if most of the employees with aciment funds selected in any reasonabl
the allocation amount for the excludedtount balances that are being reduced amanner.
employee. The corrective contribution isionhighly compensated employees. If (F) Limitations on Use of Reallocation
adjusted for earnings. If, as a result of exhere has been an overall gain for the p&orrection Method. If any employee
cluding an employee, an amount was inrod from the date of the original alloca-would be permitted to retain any distribu-
properly allocated to the account balancgon of the contribution through the dateion pursuant to section
of an eligible employee who shared in thef correction, no adjustment for earning®.02(2)(a)(iii)(C)@), then the reallocation
original allocation of the nonelective conds required to the amount determinedorrection method may not be used unles
tribution, no reduction is made to the acunder section 2.02(2)(a)(iii)(C)) for the most of the employees who would be per-
count balance of the employee wh@mployee. If the amount for the emmitted to retain a distribution are non-
shared in the original allocation on acployee is being adjusted for earnings ankighly compensated employees.
count of the improper allocation. (Seehe plan permits investment of accoungb) Examples.
Example 8.) balances in more than one investment Example 8Employer D maintains a profit-shar-
(iii) Reallocation Correction Method. fund, for administrative convenience, thé”r?]pplgr;:h;gn‘i:%‘ﬂgg:sforTgszzzt:Ongzi;é’:?;ﬁ‘ﬁi
(A) In Gen_eral. Sl_JbJect to the Ilmngtlonsreducnon to the_employee’s account balzmployer,S contributions are allocated to account
set forth in section 2.02(2)(a)(iii)(F) ance may be adjusted by the lowest earpajances in the ratio that each eligible employee's
below, in addition to the SVP correctionings rate of any fund for the period fromcompensation for the plan year bears to the comper
method, the exclusion of an eligible emthe date of the original allocation of thesation of all eligible employees for the plan year
ployee for a plan year from a profit-sharcontribution through the date of correc2nd. therefore, the only relevant factor for determin-
. . . ing an allocation is the employee’s compensation.
Ing or StO_Ck bonus_ pla_n that prowdes fotion. The plan provides for self-directed investments
nonelective contributions may be cor- (3) If an employee’s account balanc@mong four investment funds and daily valuations of
rected using the reallocation correctioms reduced and the original allocation wasccount balances. For the 1997 plan year, Employe
method set forth in this sectionmade to more than one investment fund & made a contribution to the plan of a fixed dollar
2.02(2)(a)(iii). Under the reallocationthere was a subsequent distribution gmount. However, five employees who met the eli-

f . . . gibility requirements were inadvertently excluded
correction method, the account balance @fansfer from the fund receiving the orlgl-g y €9 Y

e . . 9" from participating in the plan. The contribution re-
the excluded employee is increased asl allocation, then reasonable, consistegtited in an allocation on behalf of each of the eligi-
provided in paragraph (2)(a)(iii)(B) assumptions are used to determine th# employees, other than the excluded employee:
below, the account balances of other engarnings adjustment. equal to 10% of compensation. Most of the employ-
ployees are reduced as provided in paréd) The amount determined in section €S Who received allocations under the plan for th

. ear of the failure were nonhighly compensated em-
graph (2)(a)(iii)(C) below, and the in-2.02(2)(a)(iii)(C)@) for an employee :;onees. No distributions havge byeen n?ade from the

creases and reductions are reconciled, ater the application of section plan since 1997. If the five excluded employees hac
necessary, as provided in paragraph.02(2)(a)(iii)(C)@) and @) may not shared in the original allocation, the allocation made
(2)(a)(iii)(D) below. (See Examples 9exceed the account balance of the on behalf of each employee would have equaled 9%
and 10.) employee on the date of correction, and ©f compensation. The excluded employees begal

. . . . participating in the plan in the 1998 plan year.
(B) Increase in Account Balance ofthe employee is permitted to retain any ™ - . - Employer D uses the SVP correction

Excluded Employee. The account baldistribution made prior to the date of COrmethod to correct the failure to include the five eli-
ance of the excluded employee is inrection. gible employees. Thus, Employer D makes a cor-

creased by an amount that is equal to the (D) Reconciliation of Increases andective contribution to the plan. The amount of the
corrective contribution on behalf of the five ex-



cluded employees for the 1997 plan year is equal to (1) Correction Methods. (a) Contri-employer makes a corrective contribution
10% of compensation of each excluded employegytion Correction Method. A failure in to the plan for the amount of the excess. In

the same allocation that was made for other eligibl . g . .
employees, adjusted for earnings. The excluded EIrﬁ_defmed contribution plan to apply theaccordance with section 2.02(2)(a)(iii)(D),

ployees receive an allocation equal to 10% of conRTOPer vesting percentage to an enif the aggregate amount of the reductions
pensation (adjusted for earnings) even though, hgdoyee’s account balance that results iexceeds the aggregate amount of the in
the excluded employees originally shared in the aforfeiture of too large a portion of thecreases, then the amount by which eacl
location for the 1997 contribution, their account balemp|oyee’s account balance may be coemployee’s account balance is reduced is

ances, as well as those of the other eligible employ- . T - .
ees, would have received an allocation equal to on’fyected using the contribution correctiordecreased on a pro rata basis. (See Exan

9% of compensation. method set forth in this paragraph. Thele 12.)
Example 9The facts are the same as in Example 8employer makes a corrective contribu- (2) Examples.

Correction Employer D uses the reallocationtion on behalf of the employee whosédexample 11Employer E maintains a profit-sharing
correction method to correct the failure to includeyeccount balance was improperly forPlan that provides for nonelective contributions.
the five eligible employees. Thus, the account balfeited in an amount edqual to the im_The plan provides for self-directed investments
ances are adjusted to reflect what would have re- . a . . among four investment funds and daily valuation of
sulted from the correct allocation of the employePrOPer forfeiture. The corrective contri-account balances. The plan provides that forfeitures
contribution for the 1997 plan year among all eligioution is adjusted for earnings. If, as af account balances are reallocated among the ac
ble employees, including the five excluded employresult of the improper forfeiture, ancount balances of other eligible employees on the
ees. The inclusion of the excluded employees in themount was improperly allocated to thépasis of compensation. During the 1997 plan year,
allocation of that contribution would have resulted Employee R terminated employment with Employer
in each eligible employee, including each excludegccOunt k_)ala_nce of another employeeE and elected and received a single-sum distribution
employee, receiving an allocation equal to 9% oft0 reduction is made to the account baly the vested portion of his account balance. No
compensation. Accordingly, the account balance @nce of that employee. (See Exampl&her distributions have been made since 1997.
each excluded employee is increased by 9% of tife].) However, an incorrect determination of Employee
employee’s 1997 compensation, adjusted for earn- (b) Reallocation Correction Method. InR's vested percentage was made resulting in Em-
ings. The account balance of each of the eligibl s . . . ployee R receiving a distribution of less than the
employees other than the excluded employees%s r%—ddltlon FO the cpntrlbutlon Co_rrecuonamount to which he was entitled under the plan. The
duced by 1% of the employee’s 1997 compensatioﬁT,‘ethOda in a defined contribution planemaining portion of Employee R's account balance
adjusted for earnings. Employer D determines thender which forfeitures of account balancesas forfeited and reallocated (and these realloca-
adjustment for earnings using the eamings rate efre reallocated among the account balancéggs were not affected by the limitations of § 415).
each eligible employee’s excess allocation (usingf the other eligible employees in the plar‘MOSt of the employees who received allocations of
reasonable, consistent assumptions). Accordingl%{ failure to applv th ti t_he improper forfeiture were nonhighly compen-
for an employee who shared in the original alloca- pply the proper vesting perg, g employees.
tion and directed the investment of the allocatiof€Ntage to an employee’s account balancecorrection Employer E uses the contribution
into more than one investment fund or who subsa¥hich results in forfeiture of too large acorrection method to correct the improper forfeiture.
quently transferred a portion of a fund that had beeportion of the employee’s account balancé&hus, Employer E makes a contribution on behalf of
credited with a portion of the 1997 allocation to anTnay be corrected under the rea||Oca»{i0|5|mployee R equal to the incorrectly forfeited
other fund, reasonable, consistent assumptions a| - . . amount (adjusted for earnings) and Employee R’s
followed to determine the adjustment for eparnings.é%rre(:tIon meth_Od set forth_ n _thls parf_i'account balance is increased accordingly. No reduc-
It is determined that the total of the initially deter-dr@Ph. A corrective reallocation is made ifion is made from the account balances of the em-
mined reductions in account balances exceeds t@ccordance with the reallocation correctioployees who received an allocation of the improper
total of the required increases in account balancemethod set forth in section 2.02(2)(a)(iii),forfeiture.

Accordingly, these initially determined reductionssubject to the limitations set forth in Sectioﬁxample 12The facts are the same as in Example
are decreased pro rata so that the total of the actusl . . .
reductions in account balances equals the total of tlr?éOZ(Z)(a)_(_l.ll)(F). In applying section Correction Employer E uses the reallocation
increases in the account balances, and Employer $02(2)(a)(iii)(B), the account balance 0forrection method to correct the improper forfeiture.
does not make any corrective contribution. The rdhe employee who incurred the improperhus, Employee R’s account balance is increased by
duction from the account balances are made on a pfgrfeiture is increased by an amount equgﬂ'e amount that was improperly forfeited (adjusted
re|1ta basis among all of the funds in which each emy the amount of the improper forfeiturefohr ea(;ningﬁ). The account of each employee who
ployee’s account balance is invested. . . . ared in the allocation of the improper forfeiture is
Example 10The facts are the same as in Example é’%nd the amou_nt is adjusted fq_r earnings. Wy ced by the amount of the improper forfeiture

Correction The correction is the same as in Ex-2PPlying section 2.02(2)(a)(iii)(CY, the that was allocated to that employee’s account (ad-
ample 9, except that, because most of the employe@écount balance of each employee whosted for earnings). Because most of the employee:
whose account balances are being reduced are n@hared in the allocation of the improper forwhose account balances are being reduced are nor
highly compensated employees, for administrativéaitre is reduced by the amount of the imhighly compensated employees, for administrative
convenience, Employer D uses the earnings rate . onvenience, Employer E uses the earnings rate o
the fund with the lowest earnings rate for tr?e periog’froper for,felture that was allocz_ited to t_hqcﬁe fund with the lowest earnings rate for the period
of the failure to adjust the reduction to each accou@MPloyee’s account. The earnings adjusit the failure to adjust the reduction to each account
balance. It is determined that the aggregate amoufients for the account balances that aralance. It is determined that the amount (adjusted
(adjusted for earnings) by which the account babeing reduced are determined in accofor earnings) by which the account balance of Em-
ancgs (;f the excluded emploz/e;jes is Ci'nfcreased edance with sections 2.02(2)(a)(iii)((2)( pIc()jyee Zlfs increased )ezceecri]s Lhehaggrsgate amour
ceeds the aggregate amount (adjusted for earnin . . adjusted for earnings) by which the other employ-
by which the other employees’ account balances are')wl S a_nd the re(_juptlon_s after adjustment es’ account balances are reduced. Accordingly,
reduced. Accordingly, Employer D makes a (:ontrifc'r earnings are limited in accordance W'”Employer E makes a contribution to the plan in an
bution to the plan in an amount equal to the excessection 2.02(2)(a)(iii))(CX). In accordance amount equal to the excess. The reduction from the
The reduction from account balances is made onwith section 2.02(2)(a)(iii)(D), if the aggre-account balances is made on a pro rata basis amon
pro rata basis among all of the funds in which eac@ate amount of the increases exceeds tﬁléof the funds in which each employee’s account

employee’s account balance is invested. . balance is invested.
) . aggregate amount of the reductions, the :
.03 Vesting Failures ggreg .04 § 415 Failures



(1) Failures Relating to a § 415(b) Exthe employee and spouse, but any reduio-the form of a single-sum distribution in 1998,
cess. tion to recoup Overpayments made to th@hich exceeded the maximum § 415(b) limits by

(a) Correction Methods. (i) Return ofemployee does not reduce the amount g10.000.
Correction Employer F uses the return of over-

Overpayment Correction Method. _Over{_he spouse’s sgrviyor benefit. Thus, thgayment correction method to correct the § 415 (b}
payments as a result of amounts being pagghouse’s benefit will be based on the praailure. Thus, Employer F notifies Employee S of
in excess of the limits of § 415(b) may bevious specified percentage (e.g., 75%) dhe $110,000 Overpayment and that the Overpay
corrected using the return of overpaymerthe maximum permitted under § 415(b)ment was not eligible for favorable tax treatment ac-

correction method set forth in this parainstead of the reduced annual periodigrded © distributions from qualified plans (and,
Specifically, was not eligible for tax-free rollover).

graph (1)(a)(i). The employer takes reaamount payable to the employee. The notice also informs Employee S that the Over-
sonable steps to have the Overpayment(C) Overpayment Not Treated as apayment (with interest at the rate used by the plan t
(with appropriate interest) returned by th&xcess Amount. An Overpayment corcalculate the single-sum payment) is owed to the
recipient to the plan and reduces futureected under this adjustment of futur@'an. Employer F takes reasonable steps to have tf

benefit payments (if any) due to the empayment correction method, is not treateaverp"’lyment (with interest at the rate used by the
plan to calculate the single-sum payment) paid to the

ployee to reflect § 415(b). To the extenas an Excess Amount as defined in sectigjin. Employee S pays the $110,000 (plus the re
the amount returned by the recipient is le€s01(3). quested interest) to the plan. It is determined tha

than the Overpayment, adjusted for earn- (b) Examples. the plan’s earnings rate for the relevant period was
ings at the plan’s earnings rate, then thiexample 13Employer F maintains a defined benefitbercentage points more than the rate used by th
employer or another person contributes tHgan funded solely through employer Com”bu“onsplar t(l’zcallcUIateFthe S”.]g'e'sumh pz?;fmem' Accor:d'
difference to the plan. In addition. in aC_The plan provides that the benefits of employees ategly, Employer F contributes the difference to the
. p o ! limited to the maximum amount permitted under lan.

cordance with section 6.02(4)(a), the emy15(b), disregarding cost-of-living adjustmentsExample 16 The facts are the same as in Example
ployer must notify the recipient that theunder § 415(d) after benefit payments have coml5.

Overpayment was not eligible for favor-menced. At the beginning of the 1998 plan year, Correction Employer F uses the return of over-
able tax treatment accorded to distributionEMPloyee S retired and started receiving an annuBgyment correction method to correct the § 415(b)

f lified pl d ificall straight life annuity of $140,000 from the plan. Dugdailure. Thus, Employer F notifies Employee S of
rom qualified plans (and, specifically, Wa%, an administrative error, the annual amount rethe $110,000 Overpayment and that the Overpay

not eligible for tax-free rollover). (See EX-ceived by Employee S for 1998 included an Overment was not eligible for favorable tax treatment ac-
amples 15 and 16.) payment of $10,000 (because the § 415(b)(1)(Agorded to distributions from qualified plans (and,
(i) Adjustment of Future Payments“mit for 1998 was $130,000). This error was disspecificglly, was not eligible for tax-free rollover).
Correction Method. (A) In General. Incovered at the beginning of 1999. The notice §I|S(? informs Employee S that the Over-
- Correction Employer F uses the adjustment ofpayment (with interest at the rate used by the plan
add!tlon to the re_tum of overpayment COrg o payments correction method to correct thealculate the single-sum payment) is owed to the
rection method, in the case of plan benggiiyre to satisfy the limit in § 415(b). Future annuPlan. Employer F takes reasonable steps to have tt
fits that are being distributed in the formity benefit payments to Employee S are reduced dgverpayment (with interest at the rate used by the
of periodic payments, Overpayments as raa; they gg not excee? the § 41?(b) mabximufm “m"p:a” tOACE"CU'ateIEhef sEinng-sume?ayment) paidﬁtotth(
; i , in addition, Employee S’s future benefit payplan. AS a result of Employer ~'s recovery etiorts,
resu.lt (.)f gmounts being paid in excess (?fents from the plan are actuarially reduced to reésome, but not all, of the Overpayment (with interest)
the_ limits in §_ 415(b) may be corrected b)éoup the Overpayment. Accordingly, Employee S'is recovered from Employee S. It is determined tha
using the adjustment of future paymentgyre benefit payments from the plan are reduced the amount returned by Employee S to the plan i
correction method set forth in this para$130,000 and further reduced by $1,000 annuall@ss than the Overpayment adjusted for earnings
graph (1)(a)(ii). Future payments to théor life, beginning in 1999. The annual b_enefitthe plan’s earnings rate. Accordingly, Employer F
recipient are reduced so that they do ngffous = aued By £1000 mE o e e arating 10 a § 415(¢)
exceed_ _the § 415(b_) m_aXImum limit ancg benefit of $1,000 annually for life commencing iInExcess
an additional reduction is made to recoupggg is equal to the sum of $10,000 and interest at (a) C.orrection Methods. (i) SVP
the Overpayment (over a period nothe rate used by the plan to determine actuariz: . -
longer than the remaining payment peequivalence beginning with the date of the firs -orrectlon Method. Appendix A, S?C'
riod) so that the actuarial present value ¢fvéPayment and ending with the date the reducd#on .08 sets forth the SVP correction
the additional reduction is equal to th annuity payment begins. Thus, Employee S's remethod for correcting the failure to sat-

%aining benefit payments are reduced so that Enjg imi i
: : isfy the § 415(c) limits on annual addi-
Overpayment plus interest at the interegfoyee s receives $129,000 for 1999, and for e o y ©

a q

rate used by the plan to determine actuayear thereafter. 1ons. foi . hod
ial equivalence. (See Examples 13 anfgkample 14The facts are the same as in Example ("_)_ Forfeiture Correctlon Method. ‘In
14.) 13. addition to the SVP correction method, the

. . . . C tionn Empl F the adjustment: i i i

(B) Joint and Survivor Annuity Pay- orielion SIp OYeT - Hses e aats e oifa|lurq to satisfy § 415(c) with respect to a

~ T future payments correction method to correct the ﬁonhlghly Compensated employee (A)

ments. If the employee is receiving payais(p) failure, by recouping the entire excess PaYiho in the limitation vear of the failure had
ments in the form of a joint and survivorment made in 1998 from Employee S'’s remaininl% | additi ye " f both (1) ei
annuity, with the employee’s spouse to rekenefit payments for 1999. Thus, Employee S's a Annuat additions consisting of bo (1) ei-
ceive a life annuity upon the employee’€ual annuity benefit for 1099 is reduced to $119,40ther elective deferrals or employee after-

to reflect the excess benefit amounts (increased ligx contributions or both and (II) either
0
death equal to a percentage (.g., 75%) Bterest) that were paid from the plan to Employee %3natching or nonelective contributions or

the amount being paid to the employegyuring the 1998 plan year. Beginning in 2000, Em .

the reduction of future annuity paymentloyee S begins to receive annual benefit paymen?sIOth’. (B) for VYhO'.“ the matching and non

to reflect § 415(b) reduces the amount off $130,000. elective contributions equal or exceeq _the

benefits payable during the lives of botfFxample 15The facts are the same as in Exampl@ortion of the employee’s annual addition
13, except that the benefit was paid to Employee that exceeds the limits under § 415(c) (“§



415(c) excess”) for the limitation year, and (iii) Return of Overpayment Correc-dance with the plan’s allocation for-

(C) who has terminated with no vested intion Method. A failure to satisfy 8 mula). In addition, the employer must

terest in the matching and nonelective cor15(c) that includes a distribution of thenotify the employee that the Overpay-

tributions (and has not been reemployed 8t 415(c) excess attributable to noneleanent was not eligible for favorable tax

the time of the correction), may be cortive contributions and matching contri-treatment accorded to distributions from

rected by using the forfeiture correctiorbutions may be corrected using the requalified plans (and, specifically, was

method set forth in this paragraph. The &irn of overpayment correction methochot eligible for tax-free rollover).

415(c) excess is deemed to consist solefet forth in this paragraph. The em-

of the matching and nonelective contribuployer takes reasonable steps to have the(p) Examples.

tions. If the employee’s § 415(c) exces®verpayment (i.e., the distribution of

(adju_sted for earnings) h_as pr_ewously beahe § 415(c) excess_adj_ust_ed for €arnings . 1 oie 17 Employer G maintains a 401(k) plan.

forfeited, the § 415(c) failure is deemed tdo the_ datg of the distribution), plus aphe plan provides for nonelective employer contri-

be corrected. If the § 415(c) excess (aghropriate interest from the date of theutions, elective deferrals, and employee after-tax

justed for earnings) has not been forfeitedlistribution to the date of the repaymentgontributions.  The plan provides that the nonelec-

that amount is placed in an unallocated aceturned by the employee to the plarfive contributions vest under a 5-year cliff vesting
.. schedule. The plan provides that when an employee

count, similar to the suspense account d&e the extent the amount returned by thte . :

A . . eérminates employment, the employee’s nonvested
scribed in § 1.415-6(b)(6)(iii), to be usecemployee is less than the Overpaymentcount balance is forfeited five years after a distrib-
to reduce employer contributions in sucadjusted for earnings at the plan’s earnution of the employee’s vested account balance anc
ceeding year(s) (or if the amount wouldngs rate, then the employer or anothehat forfeitures are used to reduce employer contri-
have been allocated to other employegserson contributes the difference to thautions. For the 1998 limitation year, the annual ad-

. . ditions made on behalf of two nonhighly compen-
who were in the plan for the year of theplan. The Overpayment, adjusted fof .

. . . . , . sated employees in the plan, Employees T and U,
failure if the failure had not occurred, therearnings at the plan’s earnings rate t@eeded the limitin § 415(c). For the 1998 limita-
that amount is reallocated to the other enthe date of the repayment, is to b@&on year, Employee T had § 415 compensation of
ployees in accordance with the plan’s alloplaced in an unallocated account, simi$60,000, and, accordingly, a § 415(c)(1)(B) limit of
cation formula). Note that while this cor-lar to the suspense account described %5'?00- Ef?‘p'toyee Tt'_‘;)a‘:,e elec;uveﬂ?effégegsl_ and
rection method will permit more favorable§ 1.415-6(b)(6)(iii), to be used to reducg?emp oyee anter-tax Contributions. For the me

. _ . . . Tation year, Employee U had § 415 compensation of
tax treatment of elective defer_rals for themployer C(_)ntrlbutlons in succeeding40,000, and, accordingly, a § 415(c)(1)(B) limit of
employee than the SVP correction method,ear(s) (or if the amount would have$10,000. Employee U made elective deferrals.
this correction method could be less favorseen allocated to other eligible employAlso, on January 1, 1999, Employee U, who had
able to the employee in certain cases, faes who were in the plan for the year dfi"ee years of service with Employer G, terminated

. . . . . his employment and received his entire vested ac-
example, if the employee is subsequentlshe failure if the failure had not oc-

. count balance (which consisted of his elective defer-
reemployed and becomes vested. (See Eourred, then that amount is reallocateghs). The annual additions for Employees T and U

amples 17 and 18.) to the other eligible employees in accoreonsisted of:
T u
Nonelective $7,500 $4,500

Contributions

Elective 10,000 5,800
Deferrals
After-tax 500 0

Contributions

Total Contributions $18,000 $10,300
§ 415(c) Limit $15,000 $10,000
§ 415(c) Excess $3,000 $300

Correction Employer G uses the SVP correctionsimilar to the suspense account described in $12,500. During that limitation year, the annual ad-
method to correct the § 415(c) excess with respect 10415-6(b)(6)(iii), to be used to reduce employeditions for Employee V totaled $15,000, consisting
Employee T (i.e., $3,000). Thus, a distribution oftontributions in succeeding year(s). After correcef $5,000 in elective deferrals, a $4,000 matching
plan assets (and corresponding reduction of the atien, it is determined that the ADP and ACP tests focontribution (8% of $50,000), and a $6,000 nonelec-
count balance) consisting of $500 (adjusted for earrd-998 were satisfied. tive employer contribution. Thus, the annual addi-
ings) of employee after-tax contributions and $2,50&xample 18 Employer H maintains a 401(k) plan. tions for Employee V exceeded the § 415(c) limit by
(adjusted for earnings) of elective deferrals is mad€he plan provides for nonelective employer contri$2,500.
to Employee T. Employer G uses the forfeiture corbutions, matching contributions and elective defer- Correction Employer H uses the SVP correction
rection method to correct the 8§ 415(c) excess withals. The plan provides for matching contributionsnethod to correct the § 415(c) excess with respect tc
respect to Employee U. Thus, the § 415(c) excesstisat are equal to 100% of an employee’s elective d&mployee V (i.e., $2,500). Accordingly, $1,000 of
deemed to consist solely of the nonelective contrferrals that do not exceed 8% of the employee’s plaihe unmatched elective deferrals (adjusted for earn-
butions. Accordingly, Employee U’s nonvested aceompensation for the plan year. For the 1998 limitangs) are distributed to Employee V. The remaining
count balance is reduced by $300 (adjusted for eartien year, Employee V had § 415 compensation d81,500 excess is apportioned equally between the
ings) which is placed in an unallocated account$50,000, and, accordingly, a § 415(c)(1)(B) limit ofelective deferrals and the associated matching em:



ployer contributions, so Employee V's account baltions. (See Example 19.) If a paymens adjusted for earnings. (See Example

ance is further reduced by distributing to Employe¢yas made to an employee and that pag0.)
V $750 (adjusted for earnings) of the elective defer: . . g
rals and forfeiting $750 (adjusted for earnings) oment was attributable to an improperly al- (b) Examples.

the associated employer matching contributiond0Cated amount, then it is an OverpayExample 20The facts are the same as in Example

The forfeited matching contributions are placed ifment defined in section 2.05(2) that must®: . ,
- . Correction Employer J corrects the failure
an unallocated account, similar to the suspense dge corrected (see section 2.05(1)).

) . under Walk-in CAP using the contribution correc-
count described in § 1.415-6(b)(6)(ii), to be used to (2 Example. tion method by (1) amending the plan to increase

rzgtj((s:)e eATtZlogoer:ezggrtmnit;L;;I(Zir;fe:nmizzgctﬁgsltﬂ%xample 19 Employer J maintains a money pur-the contribution percentage for all eligible em-
XDP aﬁd ACP tests for 1598 were satisfied Ehase pen.S|on plan. Under the plan, an _ellg_lbls|0yees (other than Employee W) for the 1998
: : employee is entitled to an employer contributiorhjan year and (2) contributing an additional
'_05 Correction of Other Overpaymentof 89 of the employee’s compensation up to the §mount (adjusted for earnings) for those employ-
Failures. 401(a)(17) limit ($160,000 for 1998). During theees for that plan year. To determine the increase i
An Overpayment, other than one 1998 plan year, an eligible employee, Employeghe plan’s contribution percentage (and the addi-
described in section 2.04(1) (relating to %V inadvertently was credited with a contributiontional amount contributed on behalf of each eligi-
e ased on compensation above the § 401(a)(1ple employee), the improperly allocated amount

§ 415(b) excess) or section 2.04(2) (relafgyir - Empioyee W's compensation for 1998 was(s4,800) is divided by the § 401(a)(L7) limit for
Ing_to a § 415(c) eX_CeSS)_, may _be COrrec§220,000. Employee W received a contribution of ggg ($160,000). Accordingly, the plan is
ed in accordance with this section 2.05. $17,600 for 1998 (8% of $220,000), rather thammended to increase the contribution percentag
An Overpayment from a defined benefit the contribution of $12,800 (8% of $160,000) prohy 3 percentage points ($4,800/$160,000) from
plan is corrected in accordance with the \pl)lr(i)%irb;Itc?(:eaﬁlcaelr\nc?gsztlhg(t)gear’ resulting in an imgos, to 119%. In addition, each eligible employee for
rules in section 2.04(1). An ,0UU. the 1998 plan year (other than Employee W) re-

; . Correctiont The § 401(a)(17) failure is cor- cejves an additional contribution of 3% multiplied
Overpayment from a defined contribu-  rected using the reduction of account balancgy that employee’s plan compensation for 1998.

tion plan is corrected in accordance withmethod by reducing Employee W's account balThjs additional contribution is adjusted for earn-

the rules in section 2.04(2)(a)(iii). ance by $4,800 (adjusted for earnings) and c‘re‘di;ngs_
068§ 401(a)(17) Failures. ing that amount to an unallocated accqunt, &_mllar (2) Hardship Distribution Failures.
ducti f Account Balance Cor-to the suspense account described in fa) Plan Amendment Correction
(1) Reduction o - - 1.415-6(b)(6)(iii), to be used to reduce employe . )
rection Method. The allocation of contri-contributions in succeeding year(s). Method. The Operational Failure of
butions or forfeitures under a defined con- .07 Correction by Amendment Undermaking hardship distributions to em-
tribution plan for a plan year on the basigvalk-in CAP. ployees under a plan that does not pro

of compensation in excess of the limit (1) § 401(a)(17) Failures. (a) Contri-vide for hardship distributions may be
under § 401(a)(17) for the plan year mapution Correction Method. In additioncorrected under Walk-in CAP (in accor-
be corrected using the reduction of aao the reduction of account balance cordance with the requirements of section
count balance correction method set fortfection method under section 2.06 oftl) using the plan amendment correc:
in this paragraph. The account balance @his Appendix B, an employer may cordion method set forth in this paragraph.
an employee who received an allocatiopect a § 401(a)(17) failure for a planThe plan is amended retroactively to
on the basis of compensation in excess gear under a defined contribution plarProvide for the hardship distributions
the § 401(a)(17) limit is reduced by thisunder the Walk-in Closing Agreementthat were made available. This para-
improperly allocated amount (adjusted foprogram (“Walk-in CAP”) (in accor- graph does not apply unless (i) the
earnings). If the improperly allocateddance with the requirements of sectiodmendment satisfies § 401(a), and (ii)
amount would have been allocated ta1) by using the contribution correctionthe plan as amended would have satis
other employees in the year of the failurgnethod set forth in this paragraph. Théed the qualification requirements of §
if the failure had not occurred, then thagmployer contributes an additiona¥#01(a)(including the requirements ap-
amount (adjusted for earnings) is realloamount on behalf of each of the otheplicable to hardship distributions under
cated to those employees in accordanegnployees (excluding each employe& 401(k), if applicable) had the amend-
with the plan’s allocation formula. If thefor whom there was a § 401(a)(17) failinent been adopted when hardship distri
improperly allocated amount would noture) who received an allocation for théddutions were first made available. (See
have been allocated to other employeggar of the failure, amending the plarfExample 21.)

absent the failure, that amount (adjusteghs necessary) to provide for the addi- (b) Example.

for eamings) is placed 1 2 unallocatedonal allocarion. The amount con L 2 Sor X e
account, similar to the suspense accoutiibuted for an employee is equal to the." 995 gig not proSide for hardihig distributions,
described in § 1.415-6(b)(6)(iii), to beemployee’s plan compensation for th@eginning in 1998 hardship distributions of amounts
used to reduce employer contributions igear of the failure multiplied by a frac-allowed to be distributed under § 401(k) were made
succeeding year(s). For example, if @on, the numerator of which is the im-currently and effectively available to all employees
plan provides for a fixed level of em-properly allocated amount made on beidn (8 Teiia B0 S REER S, O BSE
poner contributions for ea.Ch el|g|ble em_-half of the employee with the Iargemdeemed hardship distribution sfandards in §
ployee, and the plan provides that forfeiimproperly allocated amount, and the 401 (k)-1(d)(2). Hardship distributions were made
tures are used to reduce future employ@enominator of which is the limit underto a number of employees during the 1998 and 199
contributions, the improperly allocated§ 401(a)(17) applicable to the year oflan years, creating an Operational Failure. The
amount (adjusted for earnings) would behe failure. The resulting additionalf@iure was discovered in 2000.

: Correction Employer K corrects the failure
used to reduce future employer contribuamount for each of the other employees; ouqh walk.in Cf\Pyby adopting a plan amend-



ment, effective January 1, 1998, to provide a hardzarnings made in accordance with the rulggirposes of calculating the earnings rate
ship distribution option that satisfies the rules appf administrative convenience set forth irfor corrective contributions for a plan

E?L%i?lif—l(tc;(zy a;ﬂzzraen%';:x:trg? dses 'tﬂat thtehis_ section 3 is_ treated as a_precise deterryiear (o_r the portion of the plan year) dur-
hardship distribution option is available to all em-nation of earnings. Thus, if the probabléng which an employee was improperly
ployees. Thus, the amendment satisfies § 401(djifference between an approximate deteexcluded from making periodic elective
and the plan as amended in 2000 would have satimiination of earnings and a determination aleferrals or employee after-tax contribu-
fied § 401(a) (including § 1.401(a)(4)-4 and the reaarnings under this section 3 is insignificartions, or from receiving periodic match-
quirements applicable to hardship distributions

under § 401(K)) if the amendment had been adoptgdqd the administrative cost of a precise déag contributions, the employer may treat

in 1998. termination would significantly exceed thethe date on which the contributions would
probable difference, reasonable estimatémve been made as the midpoint of the
SECTION 3. EARNINGS may be used in calculating the appropriatelan year (or the midpoint of the portion
ADJUSTMENT METHODS AND earnings. of the plan year) for which the failure oc-
EXAMPLES (d) This section 3 does not apply to coreurred. Alternatively, in this case, the em-

rective distributions or corrective reducployer may treat the date on which the
| I Und tion 6.02(5 tions in account balances. Thus, for exantontributions would have been made as
n general. (a) Under section 6.02(5)(a) le, while this section 3 applies inthe first date of the plan year (or the por-

whenever the appropriate CorreCt'oriE;lcreasing the account balance of an intion of the plan year) during which an em-

method for an Operational Failure in a deeroperIy excluded employee to correct thployee was excluded, provided that the

I!ned cor;trg)ut'qon pIanlllncIu?es ?hcirrec'exclusion of the employee under the realleearnings rate used is one half of the earn
've contribution or a ocall on 'a n- cition correction method described in sedngs rate applicable under section 3.01(3)
Creases one or more employees accoupl,, 2.02(2)(a)(iii)(B), this section 3 doesfor the plan year (or the portion of the

balances (now or in the future), the Contrlﬁot apply in reducing the account balancgdan year) for which the failure occurred.

bution or allocation is adjusted for €M%t other employees under the reallocation (3) Earnings Rate. (a) General Rule.

Ngs and fqrfenure.s. This section 3 P'O%orrection method. (See sectiorror purposes of this section 3, the earn-
vides earnings qdjustment methods (blﬁt.OZ(Z)(a)(iii)(C) for rules that apply to theings rate generally is based on the invest:
not forfeiture adjustment methOdS).thaEarnings adjustments for such reductionsment results that would have applied to
may be_ used by an employer to .adJUSt A addition, this section 3 does not apply itthe corrective contribution or allocation if
corre.ctlve. contrlb_utlon or aI_Ioca.1t|0n fordetermining earnings adjustments under tttee failure had not occurred.
earnings in a defined coqtrlbutlop plan'one-to-one correction method described in (b) Multiple Investment Funds. If a
Consequently, these earnings adWStmeEéction 2.01(1)(b)(iii). plan permits employees to direct the in-
methods may be used to determme the (2) Period of the Failure. (a) General’estment of account balances into more
earnings adjustmen_ts for corrective CO2ule. For purposes of this section 3, ththan one investment fund, the earnings
trlbutlo!’ns or aIIocat!ons made under the eriod of the failure” is the period from rate is based on the rate applicable to the
correction methc_)ds n sect|on.2 and und.‘?Ee date that the failure began through themployee’s investment choices for the pe-
the SvP correptlon mfathods n Append!)%Iate of correction. For example, in theiod of the failure. In accordance with
A'. I an earnings adjustment method Tase of an improper forfeiture of an emsection 6.02(5)(a), for administrative con-
this S.ECtI.OI’] 3 s used .to adjust ac_:orrectlvgloyee,s account balance, the beginningenience, if most of the employees for
pontrlbut|on or al_lloqat|on, that qdjustmgn f the period of the failure is the date as oithom the corrective contribution or allo-
Is treated as satisfying the earmnings adju%kihich the account balance was impropeation is made are nonhighly compen-
ment reqw_rement.of section 6'02(5)(a.)ferly reduced. sated employees, the rate of return of the
Other earnings afjjustment.met_hods, .d' " (b) Rules for Beginning Date for Exclu-fund with the highest earnings rate under
ferent from those |IIustrat.ed in this S.eCt'.o%ion of Eligible Employees from Plan. (i)the plan for the period of the failure may
3, may also be_appropnate for a<_jjust|n eneral Rule. In the case of an exclusidpe used to determine the earnings rate fo
corrective (?ontrlbutlons or allocations tOof an eligible employee from a plan contri-all corrective contributions or allocations.
reflect earnings. . : bution, the beginning of the period of thdf the employee had not made any applic-
(b) Under t_he earnings adJUSthTnFailure is the date on which contributions oible investment choices, the earnings rate
meth_ods. of this Sectlpn 3 a c_:orrect|v he same type (e.g., elective deferralsnay be based on the earnings rate unde
contribution ,Or allocation that 'ncrease%a)atching contributions, or discretionarythe plan as a whole (i.e., the average of
an employee s acco_unt balance 'f adjus.t% nelective employer contributions) werahe rates earned by all of the funds in the
to reflect an earnings amount that.|sm de for other employees for the year ofaluation periods during the period of the
based on the earnings rate(s) (detgrmmzﬁi: failure. In the case of an exclusion dfilure weighted by the portion of the plan
under _sectlon 3'01(?’)) for the perlod. %n eligible employee from an allocation ofissets invested in the various funds during
the failure (determ_med under S.eCtIOI)d forfeiture, the beginning of the period othe period of the failure).
3'01(2.))' The earnings amqunt IS a”the failure is the date on which forfeitures (c) Other Simplifying Assumptions. For
cated in accor_dance _W'th section 3'01(4.)Were allocated to other employees for thadministrative convenience, the earnings
. (c) The rule in sgctlon 6'.02(6)(‘3.) ppfrm':;}/ear of the failure. rate applicable to the corrective contribu-
ting reasonable estimates in certain circum- (ii) Exclusion from a 401(k) or (m) tion or allocation for a valuation period

stances applles for purposes of t.hls .Secn%]an. For administrative convenience, fowith respect to any investment fund may
3. For this purpose, a determination of

.01Earnings Adjustment Methods(1)



be assumed to be the actual earnings rateethod does not allocate plan earnings fallocated solely to the employee for whom
for the plan’s investments in that fund dura valuation period to a contribution madéehe required contribution should have beer
ing that valuation period. For example, theluring that valuation period, plan earningsnade. The earnings amount for the valua
earnings rate may be determined withodor the valuation period during which thetion period during which the corrective
regard to any special investment provieorrective contribution or allocation iscontribution or allocation is made (“second
sions that vary according to the size of thenade may be allocated as if that empartial valuation period”) is allocated in ac-
fund. Further, the earnings rate applicableloyee’s account balance had been ircordance with the plan’s method for allo-
to the corrective contribution or allocationcreased as of the last day of the prior valuaating other earnings for that valuation pe-
for a portion of a valuation period may be &ion period by the corrective contributionriod in accordance with section 3.01(4)(b).
pro rata portion of the earnings rate for ther allocation, including only that portion of (See Example 25.)
entire valuation period, unless the applicahe earnings amount attributable to earn- .02 Examples.
tion of this rule would result in either a sig-ings through the last day of the prior valuaExample 22Employer L maintains a profit-sharing
nificant understatement or overstatemertion period. The employee’s account balR!an that provides only for nonelective contribu-
f the actual earnings during that portion a&nce is then further increased as of the las}. The plan has a single investment fund. Unde
0 . . 9 g p ) A ; - aﬁ plan, assets are valued annually (the last day ¢
the valuatlon_ period. day of the _valuat|0r_1 pe_rlod during v_vhlc_h[he plan year) and earnings for the year are allocate
(4) Allocation Methods. (a) In General.the corrective contribution or allocation isin proportion to account balances as of the last day
For purposes of this section 3, the earrmade by that portion of the earning®f the prior year, after reduction for distributions
ings amount generally may be allocated iamount attributable to earnings after thging the current year but without regard to contri-
dance with any of the methods séast day of the prior valuation period (SebUtlonS received during the current year (the “prior
accor_ - y y p p : 9ear account balance”). Plan contributions for 1997
forth in this paragraph (4). The methO(?Example_ 23.) _ were made on March 31, 1998. On April 20, 2000
under paragraph (4)(c), (d), and (e) are in- (d) Bifurcated Allocation Method. Employer L determines that an operational failure
tended to be particularly helpful whereUnder the bifurcated allocation methodgccurred for 1997 because Employee X was improp
corrective contributions are made at dateke entire earnings amount for the valugfy excluded from the plan. Employer L decides to
between the plan’s valuation dates tion periods ending before the date the <<, the failure by using the SVP correction
p : ’ p . . g_ - ; #\ethod for the exclusion of an eligible employee
(b) Plan AII_ocatlon Method. Under_thecorrec'gve contribution or allocation iStrom nonelective contributions in a profit-sharing
plan allocation method, the earningsnade is allocated solely to the accourflan. Under this method, Employer L determines
amount is allocated to account balancedsalance of the employee on whose behdlfat this failure is corrected by making a contribu-
under the plan in accordance with théhe corrective contribution or allocation isfon o1 behalf of Employee X of $5,000 (adjusted
lan’s method for allocating earnings as ifnade. The earnings amount for the valu for earnings).  The earings rate under the plan fo
p . 9 9 . T . 9 . . q998 was +20%. The earnings rate under the pla
the failure had not occurred. (See Exantion period during which the correctivesor 1999 was +10%. On May 15, 2000, when Em-
ple 22.) contribution or allocation is made is allo-ployer L determines that a contribution to correct for
(c) Specific Employee Allocation cated in accordance with the plan’she failure will be made on June 1, 2000, a reason
Method. Under the specific employee almethod for allocating other earnings fofPle estimate of the earnings rate under the pla
| fi thod. th ti inashat luati iod i d it from January 1, 2000 to June 1, 2000 is +12%.
ocation method, the entire earningshat valuation period in accordance wi ktamings Adjustment on the Corrective Contribu-
amount is allocated solely to the accourgection 3.01(4)(b). (See Example 24.) on:
balance of the employee on whose behalf (e) Current Period Allocation Method.The $5,000 corrective contribution on behalf of Em-
the corrective contribution or allocation isunder the current period allocationployee X is adjusted to reflect an earnings amoun
made (regardless of whether the plan’s atnethod, the portion of the earnings amourdfsed on the earnings rates for the period of the fai
location method would have allocated thattributable to the valuation period during.. (March 31, 1998 through June 1, 2000) and th
. . ’ p . gearnings amount is allocated using the plan alloca
earnings solely to that employee). In dewhich the period of the failure beginsijon method. Employer L determines that a pro rata
termining the allocation of plan earningq“first partial valuation period”) is allo- simplifying assumption may be used to determine
for the valuation period during which thecated in the same manner as earnings fioe earings rate for the period from March 31, 199€
corrective contribution or allocation isthe valuation period during which the cori® Pecember 31, 1998, because that rate does n
de, the corrective contribution or allocarective contribution or allocation is mad significantly understate or overstate the actual earn
ma K ; . e . ngs for that period. Accordingly, Employer L deter-
tion (mc_ludmg the earnings amount) isn at_:cordance section 3.01(4)(b). 'I'_haqines that the earnings rate for that period is 15%
treated in the same manner as any othearnings for the subsequent full valuatioe/12 of the plan’s 20% earnings rate for the year).

contribution under the plan on behalf operiods ending before the beginning of th&hus, applicable earnings rates under the plan dur

the employee during that valuation periodvaluation period during which the correcid the period of the failure are:

Alternatively, where the plan’s allocationtive contribution or allocation is made are

Time Periods Earnings Rate
3/31/98 - 12/31/98 (First Partial Valuation Period) +15%
1/1/99 - 12/31/99 +10%

1/1/00 - 6/1/00 (Second Partial Valuation Period) +12%



If the $5,000 corrective contribution had beenwould be allocated in proportion to the prior yeaiother than Employee X's account balance has alread
contributed for Employee X on March 31, 1998, (1YDecember 31, 1999) account balances along wishared in the 1999 earnings, excluding the $575. Ac-
earnings for 1998 would have been increased by tlther 2000 earnings. Accordingly, the $5,000 coreordingly, Employee X’s account balance as of De-
amount of the earnings on the additional $5,000 comective contribution is adjusted to reflect an earningsember 31, 1999 will include $500 of the 1999 por-
tribution from March 31, 1998 through Decembermamount of $2,084 ($5,000[(1.15)(1.10)(1.12)-1]}tion of the earnings amount based on the $5,000
31, 1998 and would have been allocated as 19%#d the earnings amount is allocated to the accouctrrective contribution allocated to Employee X's ac-
earnings in proportion to the prior year (Decembebalances under the plan allocation method as fotount balance as of December 31, 1998 ($5,000(.10))
31, 1997) account balances, (2) Employee X's adews: Then each account balance that originally shared in
count balance as of December 31, 1998 would haga) Each account balance that shared in the allocte allocation of earnings for 1999 (i.e., excluding the
been increased by the additional $5,000 contribuion of earnings for 1998 is increased, as of Decen$5,500 additions to Employee X's account balance) is
tion, (3) earnings for 1999 would have been inber 31, 1998, by its appropriate share of the earningscreased by its appropriate share of the remaining

creased by the 1999 earnings on the additionamount for 1998, $750 ($5,000(.15)). 1999 portion of the earnings amount, $75.
$5,000 contribution (including 1998 earnings(b) Employee X's account balance is increased, as fd) The resulting December 31, 1999 account bal-
thereon) allocated in proportion to the prior yeaDecember 31, 1998, by $5,000. ances (including the $5,500 additions to Employee

(December 31, 1998) account balances along wifle) The resulting December 31, 1998 account balanc¥ss account balance) will share in the 2000 portion
other 1999 earnings, and (4) earnings for 200@ill share in the 1999 earnings, including the $575 foof the earnings amount based on the estimated Jant
would have been increased by the earnings on tl®99 earnings included in the corrective contributiomry 1, 2000 to June 1, 2000 earnings included in the
additional $5,000 (including 1998 and 1999 earn($5,750(.10)), to determine the account balances asadrrective contribution equal to $759 ($6,325(.12)).
ings thereon) from January 1 to June 1, 2000 aridecember 31, 1999. However, each account balan(®ee Table 1.)

TABLE 1
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation 15% 750 All 12/31/1997
Period Earnings Account Balancés
1999 Earnings 10% 575 Employee X ($500)/ All
12/31/1998 Account

Balances ($7%)

Second Partial 12% 789 All 12/31/1999 Account Valuation
Period Earnings Balances(including Employee

X’s $5,500%
Total Amount Contributed $7,084

1$5,000 x 15%

2$5,750($5,000 +750) x 10%

3$6,325($5,000 +750 +575) x 12%

4 After reduction for distributions during the year for which earning are being determined but without regard to contrilmeiiced dering the year for which
earnings are being determined.

Example 23 The facts are the same as in Exampleds through June 1, 2000 (i.e., $750 for March 31%7,084. Alternatively, Employee X's account balance
22. 1998 to December 31, 1998, $575 for 1999, and $7%% of December 31, 1999 is increased by $6,325
Earnings Adjustment on the Corrective Contribution for January 1, 2000 to June 1, 2000) is allocated {$5,000(1.15)(1.10)), which shares in the allocation of
The earnings amount on the corrective contribution iEmployee X. Accordingly, Employer L makes a con-earnings for 2000, and Employee X's account balance
the same as in Example 22, but the earnings amountigution on June 1, 2000 to the plan of $7,084s of December 31, 2000 is increased by the remaining
allocated using the specific employee allocatiorf$5,000(1.15)(1.10)(1.12)). Employee X’s accoun$759. (See Table 2.)

method. Thus, the entire earnings amount for all pefdalance as of December 31, 2000 is increased by



TABLE 2
CALCULATION AND ALLOCATION OF THE
ADJUSTED CORRECTIVE AMOUNT FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation 15% 750 Employee X
Period Earnings
1999 Earnings 10% 575 Employee X
Second Partial Valuation 12% 79 Employee X
Period Earnings
Total Amount Contributed $7,084

1$5,000 x 15%
2$5,750($5,000 +750) x 10%
3$6,325($5,000 +750 +575) x 12%

Example 24 The facts are the same as in Examplenethod. Thus, the earnings for the first partial valu$6,325 ($5,000(1.15)(1.10)); and the December 31

22. ation period (March 31, 1998 to December 311999 account balances of employees (including Em
Earnings Adjustment on the Corrective Contribu-1998) and the earnings for 1999 are allocated to Emloyee X's increased account balance) will share in
tion: ployee X. Accordingly, Employer L makes a contri-estimated January 1, 2000 to June 1, 2000 earninc

The earnings amount on the corrective contributiobution on June 1, 2000 to the plan of $7,084n the corrective contribution equal to $759
is the same as in Example 22, but the earnind$5,000(1.15)(1.10)(1.12)). Employee X's accoun{$6,325(.12)). (See Table 3.)
amount is allocated using the bifurcated allocatiobalance as of December 31, 1999 is increased by
TABLE 3
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation 15% 7%0 Employee X
Period Earnings
1999 Earnings 10% 575 Employee X
Second Partial Valuation 12% 9 12/31/99 Account Balances
Period Earnings (including Employee X’s
$6,325§
Total Amount Contributed $7,084

1$5,000 x 15%

2$5,750($5,000 +750) x 10%

3$6,325($5,000 +750 +575) X 12%

4 After reduction for distributions during the 2000 year but without regard to contributions received during the 2000 year

Example 25The facts are the same as in Exampl&mployer L makes a contribution on June 1, 2000 tto June 1, 2000 earnings on the corrective contribu

22. the plan of $7,084 ($5,000 (1.15)(1.10)(1.12)). Emtion equal to $759 ($6,325(.12)) are treated in the
Earnings Adjustment on the Corrective Contribuployee X’s account balance as of December 3kame manner as 2000 earnings by allocating thes
tion: 1999 is increased by the sum of $5,50@mounts to the December 31, 2000 account balance

The earnings amount on the corrective contributiof5,000(1.10)) and the remaining 1999 earnings oof employees in proportion to account balances as ©
is the same as in Example 22, but the earninghe corrective contribution equal to $75December 31, 1999 (including Employee X’s in-
amount is allocated using the current period allocg$5,000(.15)(.10)). Further, both (1) the estimatedreased account balance). (See Table 4.) Thus, Er
tion method. Thus, the earnings for the first partiaMarch 31, 1998 to December 31, 1998 earnings quioyee X is allocated the earnings for the full valua-
valuation period (March 31, 1998 to December 3lthe corrective contribution equal to $750tion period during the period of the failure.

1998) are allocated as 2000 earnings. Accordingl{$5,000(.15)) and (2) the estimated January 1, 2000



TABLE 4
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:

Corrective Contribution $5,000 Employee X

First Partial Valuation 15% 750 12/31/99 Account Balances

Period Earnings (including Employee X’s
$5,575%

1999 Earnings 10% 575 Employee X

Second Partial Valuation 12% B9 12/31/99 Account Balances

Period Earnings (including Employee X’s
$5,575%

Total Amount Contributed $7,084

1$5,000 x 15%

2$5,750($5,000 +750) x 10%

3$6,325($5,000 +750 +575) x 12%

4 After reduction for distributions during the year for which earnings are being determined but without regard to contéloeficets during the year for
which earnings are being determined.




APPENDIX C

VCR/SVP/WALK-IN CAP/TVC CHECKLIST
IS YOUR SUBMISSION COMPLEE?

INSTRUCTIONS

The Service will be able to respond more quickly to your VCR, SVP, Walk-in CAP or TVC request if it is carefully prepare:
complete. To ensure that your request is in order, use this checklist. Answer each question in the checklist by ingesting ye

N/A, as appropriate, in the blank next to the it&iun and date the checklist (as taxpayesr authorized representative) and
place it on top of yourrequest.

You must submit a completed copy of this checklist with your request. If a completed checklist is not submitted with gstur ri
substantive consideration of your submission will be deferred until a completed checklist is received.

TAXPAYER'S NAME

TAXPAYER'S I.D. NO.

PLAN NAME & NO.

ATTORNEY/P.O.A.

The following items relate to all submissions:

1. Have you included a complete description of the failure(s) and the years in which the failure(s) occurre
(including the years for which the statutory period has expiré8§e section 12.03(1) of Rev. Proc. 2000-16.)
(Hereatfter, all section references are to Rev. Proc. 2000-16.)

2. Have you included an explanation of how and why the failure(s) arose, including a description of the a
istrative procedures for the plan in effect at the time the failure(s) occufg=i?section 12.03(2) and (3).)

3. Have you included a detailed description of the method for correcting the failure(s) identified in your st
sion? This description must include, for example, the number of employees affected and the expected cos
correction (both of which may be approximated if the exact number cannot be determined at the time of th
request), the years involved, and calculations or assumptions the Plan Sponsor used to determine the am:
needed for correction. In lieu of providing correction calculations with respect to each employee affected t
failure, you may submit calculations with respect to a representative sample of affected employees. Howe
the representative sample calculations must be sufficient to demonstrate each aspect of the correction me
proposed. Note that each step of the correction method must be described in narratii&efosaction
12.03(4).)

4. Have you described the earnings or interest methodology (indicating computation period and basis for
mining earnings or interest rates) that will be used to calculate earnings or interest on any corrective contri
tions or distributions? (As a general rule, the interest rate (or rates) earned by the plan during the applical
period(s) should be used in determining the earnings for corrective contributions or distrib{eessection
12.03(5).)

If you inserted “N/A” for item 4, enter explanation:

5. Have you submitted specific calculations for each affected employee or a representative sample of aff
employees?(See section 12.03(6).)

6. Have you described the method that will be used to locate and notify former employees or, if there are
former employees affected by the failure(s), provided an affirmative statement to that ¢feet8ection
12.03(7).)

7. Have you provided a description of the administrative measures that have been or will be implementec



ensure that the same failure(s) do not req8&e section 12.03(8).)

8. Have you included a statement that, to the best of the Plan Sponsor’s knowledge, the plan is not currel
under an Employee Plans examinatidi&e section 12.03(9).)

9. Have you included a statement that, to the best of the Plan Sponsor’s knowledge, the Plan Sponsor is
under an Exempt Organizations examinati®@e section 12.03(9).)

10. If the plan is currently being considered in a determination letter application on a Form 5310, have yo
included a statement to that effeqiSee section 12.03(10).)

11. Have you included a copy of the portions of the plan document (and adoption agreement, if applicable
vant to the failure(s) and method(s) of correctidSee section 12.04(3).)

12. Have you included a copy of the plan’s most recent Favorable Letter and/or the required applicable dt
ment(s)? (See section 12.04(4).)

13. Have you included the appropriate voluntary compliance or correctio(SEe8ection 12.05.)

14. Have you included the original signature of the sponsor or the sponsor’s represd@as\sEtion
12.06.)

15. Have you included a Power of Attorney (Form 2848)? Note: (representation under the VCR/SVP, Wal
CAP and TVC is limited to attorneys, certified public accountants, enrolled agents, and enrolled actuaries; 1
rolled return preparers are not eligible to act as representatives under the VCR or TVC pr{geansection
12.07.)

16. Have you included a Penalty of Perjury Statement signed (original signature only) and dated by the P
Sponsor?(See section 12.08.)

17. Have you designated your submission as a VCR, SVP, Walk-in CAP, or TVC submission, as appropriz
(See section 12.10.)

The following items relate only to submissions under VCR (including SVP).

18. Have you included a copy of the first page, the page containing employee census information (curren
7f of the 1998 Form 5500), and the information relating to plan assets (currently line 31f of the 1998 Form
5500) of the most recently filed Form 5500 series return? Note: If a Form 5500 is not applicable, insert N/
and furnish the name of the plan, and the census information required of Form 5500 seriSé&&esection
12.04(1).)

19. Have you proposed a time period of correction that is limited to 150 days from the date the complianc
statement is issued(@See section 10.13.)

The following items relate only to submissions under SVP:

20. Have you included a statement identifying your request as an SVP ré§eessection 12.03(11).)

21. Are each of the failures you have identified eligible for correction under (®éeAppendix A and
Appendix B.)

22. Have you identified no more than two SVP failures? (If more than two failures were identified, SVP is
available, but you may make a submission under V($¢ section 10.11(3).)

23. Have you proposed to correct the failure(s) identified in your request using the permitted correction
method(s) set forth in Appendix A or Appendix §3ee Appendix A and Appendix B.)

The following item relates only to submissions under Walk-in CAP:

24. Have you included a copy of the most recently filed Form 5382 section 12.04(1).)
25. Have you submitted an application for a determination lee?ection 11.01(4).)

Signature

Date

Title or Authority

Typed or printed name of person signing checklist



