Notice of Proposed Rulemaking hand delivered Monday through Friday How the burden of complying with the
and Notice of Public Hearing between the hours of 8 a.m. and 5 p.m. tproposed collection of information may

CC:DOM:CORP:R (REG-208280-86),be minimized, including through the ap-
Exclusions From Gross Income Courier’'s Desk, Internal Revenue Serplication of automated collection tech-

of Foreign Corporations vice, 1111 Constitution Avenue, NW.,niques or other forms of information tech-
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Regs” option on the IRS Home Page, gourchase of services to provide informa-
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ACTION: Notice of proposed rulemak-IRS Internet site at http://www.irs.us- The collection of information in this
ing and notice of public hearing. treas.gov/tax_regs/regslist.ntml. Theroposed regulation is in §81.883-1,
SUMMARY: This document contains public hearing will be_h(_ald in room 2615_,1.88_3—2, 1.8_83—3, 1._883_—4, and 1.88_3—5.

. . . Internal Revenue Building, 1111 Consti-The information required in these sections

proposed rules implementing the portion

of section 883(a) and (c) of the Internafutlon Avenue, NW., Washington, DC. W|_II er_1a_b|_e a fo_relgn corporano_n t_o deter-
mine if it is eligible to exclude its income

Revenue Code (Code) that relate to iFOR FURTHER INFORMATION CON- . . : ;

) ; . ] ) from the international operation of a ship
come derived by foreign corporationsTACT: Concerning the proposed rulesbr ships or aircraft from aross income on
from the international operation of a shifPatricia A. Bray, (202) 622-3880; con-. |, g Federal incomegtax return. The
or ships or aircraft. The proposed ruleserning submissions, the hearing, and/%forr.rna.tion required in these sectioﬁs wil
reflect changes made by the Tax Reforto be placed on the building access list toISO enable tﬂe IRS to monitor compli-
Act of 1986 and subsequent legislativattend the hearing, Guy Traynor, (Zozznce with the provisions of the propOZed

amendments. The proposed rules pr&22-7180 (not toll-free numbers). regulations with respect to the stock own-

vide, in general, that a foreign corporation, ., -\ieNTARY INFORMATION:  ership requirements of §1.883-1(c)(2),

organized in a qual.ified fofeign country and to make a preliminary determination
and engaged in the international operatiopaperwork Reduction Act of whether the foreign corporation is eli-

of ships or aircraft shall exclude qualified . . : .
income from gross income for purposes The collection of information con- gible to claim such an exemption and is
of United States Federal income taxatiorfained in this notice of proposed rulemak@¢Curately reporting income as required
provided that the corporation can satisfjng has been submitted to the Office oyinder section 6012. .

certain ownership and related documentd4anagement and Budget for review in ac- The collection of information and re-
tion requirements. The proposed rules eordance with the Paperwork ReductiofPONSes to these collections of informa-
plain when a foreign country is a qualifiedAct of 1995 (44 U.S.C. 3507(d)). Com-tion are mandatory. The likely respon-
foreign country and what income is conments on the collection of informationdents are foreign corporations engaged in
sidered to be qualified income. The proshould be sent to theffice of Manage- the international operation of a ship or
posed rules specify how a foreign corpoment and Budget Attn: Desk Officer for sh|ps_ or aircraft that wish to cla|m_ an ex-
ration may satisfy the ownership andhe Department of the Treasury, Office ofmption from U.S. tax under section 883,
related documentation requirements. IWformation and Regulatory Affairs, and certain of their shareholders owning
addition, the proposed rules describe th&/ashington, DC 20503, with copies toldirectly or indirectly) a majority of the
information that the foreign corporationthe IRS, Attn: IRS Reports Clearance ofvalue of the shares of such corporations.
must include on its United States incomécer, OP:FS:FP, Washington, DC 20224, Estimated total annual reporting/record-
tax return in order to claim an exemptionComments on the collection of informaX€€ping burden on corporation4,400

This document provides notice of a publidion should be received by April 10, 2000P0UrS.
The estimated annual burden per respon-

hearing on these proposed rules. Comments are specifically requested con i ) -
g prop cerning: P yred dent varies from 30 minutes to eight

DATES: Written comments must be re- Whether the proposed collection of inhours, depending on the circumstances of
ceived by May 8, 2000. Requests @ rmation is necessary for the proper pe|I_he foreign corporation, with an estimated

speak and outlines of topics to be disformance of the functions of the InternafVerage of one hour.

cussed at the public hearing scheduled f@fevenue Service, including whether the Estimated number of respondents:

Thursday, April 27, 2000, at 10 a.m. mUSf¢rmation will have practical utility; 1400
be received by Wednesday, April 5, 2000. The accuracy of the estimated burden Estimated annual frequency of re-

ADDRESSES: Send submissions toassociated with the proposed collection gfPonsesonce. _
CC:DOM:CORP:R (REG-208280-86),information (see below); Estimated total annual reporting bur-
room 5226, Internal Revenue Service, How the quality, utility and clarity of den on shareholder22,500 hours.
POB 7604, Ben Franklin Station, Washthe information to be collected may be enlhe estimated annual burden per respon-

ington, DC 20044. Submissions may b&anced; dent varies from 15 minutes to eight
hours, depending on the circumstances of



the shareholder or intermediary, with artry with which the United States mightthe statutory changes.
estimated average of 90 minutes. desire a reciprocal exemption used ves-
Estimated number of respondentssels or aircraft documented or registereBxplanation of Provisions
15,000. under another flag, the unilateral U.Sggneral Rule
Estimated annual frequency of reconcession provided under prior law left
sponsesOnce. the country of residence little incentive to  Section 1.883-1(a) provides the gen-
An agency may not conduct or sponsogxempt U.S. shippers. Congress was Cogral rule. A foreign corporation engaged
and a person is not required to respond teerned that U.S.-based transportatioj the international operation of a ship or
a collection of information unless the colcompanies were at a competitive disadircraft shall exclude from its gross in-
lection of information displays a validvantage because U.S. companies reome for U.S. Federal income tax pur-
control number assigned by the Office oMmained potentially subject to tax by thgyoses any income it derives from the in-
Management and Budget. countries in which their foreign competi-ternational operation of ships or aircraft if
Books or records relating to a collectors were organized and resident. such income is qualified income under
tion of information must be retained as Congress amended the reciprocal exaragraph (b) and if the corporation is a
long as their contents may become mategmption provisions of section 883 to recqualified foreign corporation under para-
ial in the administration of any internaltify this situation. Tax Reform Act of graph (c).
revenue law. Generally, tax returns and9ge, section 1212, Public Law 99-514, Section 1.883-1(b) provides that quali-
tax return information are confidential, ag(1986-3 C.B. 1) (the 1986 Act)), asfied income is income that is properly in-
required by 26 U.S.C. 6103. amended by the Technical and Miscellaeludible in an income category described
neous Revenue Act of 1988 (TAMRA),in paragraph (h)(2) of this section and that
Public Law 100-647 (1988-3 C.B. 1), ands the subject of an equivalent exemption
Section 883 provides an exemptiorpy the Omnibus Budget Reconciliation Acgranted by the foreign country in which
from gross income for earnings of a forOf 1989, Public Law 101-239 (1990-1the foreign corporation se_eking ql_JaIified
eign corporation derived from the internaC-B- 210), (the 1986 Act, as amended). foreign corporation status is organized.

tional operation of a ship or ships or airiS NOW irrelevant under section 883 where Section 1.883-1(c)(1) describes the
craft (hereinafter ships or aircraft) if an® Ship is documented or an aircraft is regigreneral requirements that a foreign corpo-
equivalent exemption from tax is grantedered. Instead, section 883 provides thatration must satisfy to be considered a
by the applicable foreign country to Cor-for@gn COFpOI’atI(_)n may _qyf_i“fy for _thequalified foreign corporation. A qualified
porations organized in the United Stategeciprocal exemption only if it is organizedforeign corporation is a corporation, as
Section 883 has generally been referred {B @ foreign country that grants corporagefined in §§301.7701-2(b) and
as the reciprocal exemption provisiontions organized in the United States aB01.7701-3, that is engaged in the inter-
Before 1986, section 883 eliminated U.s¢duivalent exemption with respect to innational operation of ships or aircraft and
tax on earnings from the operation ofOme derived from the international operathat is organized in a qualified foreign
ships or aircraft derived by foreign per_tlon of ships or aircraft. In addition, morecountry. A qualified foreign corporation
sons, including U.S.-controlled foreignthan 50 percent of the value of the stock qfust also satisfy one of the three stock
corporations, based on whether the couff?€ foréign corporation must be owned bywnership tests described in paragraph
try of documentation of the ship or reg/ndividuals who are residents of a foreigric)(2) of this section as well as the sub-
istry of the aircraft provided an exemptiorfoUntry that grants corporations organizegtantiation and reporting requirements de-
to U.S. persons. Section 883 did not rdD the United States an equivalent exemgscribed in paragraph (c)(3) of this section.
quire a foreign transportation company t§on- The 50 percent ownership require- paragraph (c)(2) describes the three
be organized or resident in the country dinent generally does not apply if the corpOsiqck ownership tests. Generally, a for-
registration or documentation. Manyation is either a qualifying controlledgigy corporation must be able to demon-
countries offered various incentives, inforéign corporation (CFC) or if its stock iSgtrate and document that more than fifty
cluding no taxation, to non-resident shipPrimarily and regularly traded on an estabse cent of the value of its stock is owned
ping companies that registered ships ifished securities market in a qualified fory,, qalified shareholders, as determined
that jurisdiction (referred to as flagging-8ign country or the United States. under §1.883-4 (qualified shareholder
out or documenting ships under flags of Since 1986, the United States and momstock ownership test). However, a for-
convenience). Thus, foreign corporationghan 30 foreign countries have enteredign corporation will not be required to
that documented their ships in such flag dfhto reciprocal exemption agreements indemonstrate that it satisfies the qualified
convenience countries could claim a recieorporating the statutory amendments afhareholder stock ownership test if it can
procal exemption from U.S. income tax. section 883. In addition, more than 6@emonstrate either that its stock is primar-

Congress concluded in 1986 that theountries now provide an equivalent exily and regularly traded on an established
reciprocal exemption provisions were noemption through domestic law or an insecurities market in a qualified foreign
meeting their original goal of reservingcome tax convention. The current regulacountry or in the United States, as deter-
the right to tax transportation income tdions under 81.883-1, however, have nohined under §1.883-2 (publicly-traded
the country of residence of the taxpayeneen amended to reflect the statutortest), or that it is a qualifying controlled
(and therefore to eliminate double taxaehanges enacted since 1986. This doctereign corporation as determined under
tion). In cases where residents of a coumaent proposes updated rules reflectin§1.883—-3 (CFC test).

Background



To satisfy the substantiation and reportef income but not with respect to otheincome from international transport activity

ing requirements described in paragrapbtategories of income. that is treated as 50 percent U.S. source in-
(c)(3) of this section, a foreign corporapperation of Ships or Aircraft come under section 863(c)(2). This is the
tion must include the information set out same type of income on which the gross

in that paragraph in its Form 1120F, “U.S, Section 1.883-1(e) explains what iy, qiq tax of section 887 generally would be
Income Tax Return of a Foreign Corporam‘?anS to.be engaged in the operation %posed. See, S. Rep. No. 100-445, 100th
tion,” in such form and manner as theiPS Or aircraft for purposes of these prong o > Sess. 241-242 (1988). However,
Form 1120F and its accompanying inPO_S_ed rules and provides examples of e reciprocal exemption may not necessar-
structions prescribe. The information tJ'_V't'eS that. are not _treated as the Ope”ﬁy be available to all types of persons earn-
be submitted with the return includes in{'®" of ships or aircratt. .Under ,theing that type of income.

formation set out in §§1.883—2(f),general rule, only a corporation tha.lt IS an T, carry out Congress’s intent,
1.883-3(d) and 1.883—4(e), as applicabl@,wn_er' lessor, or lessee of an entire Sh§’1.883—1(f)(1) defines the termterna-
relating to information demonstrating tha ' a|_rcraft used to carry cargo or persong, operationto mean the operation of
the foreign corporation satisfies one of th or hlrg can be.conS|d('ared engaged in tl‘Eef'lips or aircraft on voyages or flights that
three stock ownership tests. Sectioﬂpera’[Ion of sh|p§ or alrcra_lft. . begin or end in the United States and cor-
1.883-5(c) provides a transition rule that 1_'he _termoperanon of shlps or alrcrgft respondingly end or begin in a foreign
will require such information to be in-Wh.ICh mc_ludes the oper.at|on of a .smgl ountry, determined on a passenger-by-
cluded in a statement attached to the ré-h'p or aircraft, means: the.carry{ng 0 assenger or cargo-by-cargo basis, as dis-
turn until the Form 1120F and its instruc~2'9C OF PasSengers fc_)r hire; the time Cussed below. The term specifically ex-
tions are amended to conform to ﬁna}/oyage_charter of a ship or the wet Igas udes a “cruise to nowhere” that begins
regulations under this section. of an aircraft, as those terms are define

in the requlations: and the bareboat chal- a U.S. port, travels out into open waters
Paragraph (c)(3)(ii) provides that if the't f of ghllj Ir h ' arv | £ an airer r&eyond the territorial limits of the United
Commissioner requests in writing that theo! Of @ ship orhe dryiease of an aircra tates, and then returns to the U.S. port of
. . . as those terms are defined in the regula-. . . . .
foreign corporation substantiate represen.—ons The term also includes active ar(_)ngm without touching a foreign port
tations made under paragraph (c)(3)(i) otf ' P during the voyage. The fact that a ship

this section, or under §1.883-2(f) ticipation by a corporation that is Other'travels beyond United States territorial

1.882-3(d) or 1.883-4(e), the foreign cor\-N.Ise en_gaged in the opera_tlon of shl_ps Hmits does not, in itself, constitute inter-
. . . aircraft in a pool, partnership, strategic al- _.. . : . .
poration must provide the supporting doc- national operation of ships or aircraft if

. L s liance, joint operating agreement or cod . . .
umentation or substantiation within Gosharin arrangement. or other ioint vert ere is no stop in a foreign country, as
days following the written request. If the 9 9 ' J determined under paragraph (f)(2). The

foreign corporation does not provide alfure that is itself engaged in the operatiogame rules apply for aircraft
of thg inforr?nation requested WiFt)hin the 6 f ships or aircraft. Paragraphp(?)é) provides. rules for de-
day period but demonstrates that the fail; Paragraph (€)(2) provides as ex";“npk_:‘tsérminin the beginning and endin
urg v?/as due to reasonable cause and nha?t activities of the following will not be oints ofgvo age ?or urgoses of the d%—
willful neglect, the Commissioner ma consideredbperation of ships or aircraft Finition of theyte%mintepr)na?ional opera-
giect, . Ya non-vessel operating common carriet : P .
grant the foreign corporation a 30-day ex; NVOCC): lot ch . tion. Except in the case of a round trip
tension to provide the supporting docugar.] ); & space or slot charterer; aé‘ruise the carriage of a passenger will be
mentation or substantiation. Whether ship management company; a Companl¥eate(’1 as ending at the passenger’s final
failure to obtain the docun.wentation or at obtains ships crews; a ship's agent; (?estination even?f en rou?e to thg assen
bstantiation in a timel q ship or aircraft broker; a freight for- =~ final dest t" top i % t
tsu stantia |§In ina |mer31/ rlr:abnnzr \;vas 'u%?rder; a travel agent; a tour operator;éerss '|nta esc;pat ion, gi?p is r?a Ig at a
bo ;ﬁasgna e cause sﬁa e _de e_rmmI e container leasing company; a passive: _.tm ermedia eﬂ?owg) or refueling,
tr?/ fet omr&w|§S|onerta er considering all . 0 in a shipping or aircraft businessr;nam_denda?hce, or other L(;smess trez;:sons,
e facts and circumstances. f a concessionaire. The proposed rufyovided the passenger does not change
Paragraph (c)(4) contains a rule that aEIso provides the definitions of a numbe?'rcraﬁ or ships at the U.S. intermediate
lows the Commissioner to retain the righB i

f relevant terms point. Similarly, carriage of a passenger

to cure any defects in the documentation ] ) ) will be treated as beginning at the passen-
where the Commissioner is satisfied thdfiternational Operation of Ships or ger’s point of origin even if en route to the

the foreign corporation would otherwise/ircraft passenger’s final destination, a stop is
be a qualified foreign corporation. Section 1.883-1(f) distinguishes internamade at a U.S. intermediate point pro-

Paragraph (d) defines qualified for- tional from domestic operation of ships ovided the passenger does not change air-
eign countryas a foreign country thataircraft. In TAMRA, Congress directedcraft or ships at the U.S. intermediate
grants an equivalent exemption to corpathat transportation income derived solelypoint. Carriage of a passenger will be
rations organized in the United States foirom sources within the United Statedreated as beginning or ending at a U.S.
the relevant category of qualified incomeaunder section 863(c)(1) should not béntermediate point if the passenger
earned by the foreign corporation seekingranted exemption from U.S. income taxachanges aircraft or ships at that location.
qualified foreign corporation status. Ation under section 883. Congress also speBee, H.R. Rep No. 432, 98Cong., 2d
foreign country may be a qualified for-ified, however, that the reciprocal exempSess. 1340 (1984); H.R. Rep. No. 861,
eign country with respect to one categortion generally should be available for98h Cong., 2d Sess. 934 (1984).



The carriage of a passenger on a rouribe international carriage of passengers orde rules for determining when a closely
trip cruise that begins in the United Statesargo for hire during the shorter of the perelated activity is incidental to the busi-
and stops at one or more foreign ports faiod of the charter or the taxable yeamess of the international operation of
day excursions, maintenance or otheParagraph (f)(2)(iii) adopts the guidancehips or aircraft. Paragraph (g)(1) pro-
business reasons, and returns to the samesection 5.02 of Rev. Proc. 91-1%ides examples of activities that will be
or another U.S. port will be treated as thé1991-1 C.B. 473), for determining theconsidered incidental to the international
international operation of a ship. Puramount of income from the bareboat chawperation of ships or aircraft. For exam-
suant to paragraph (f)(2)(i)(A) such aer of a ship or the dry lease of an aircraftle, where a ship operator contracts for
round trip cruise may also include one othat is treated as derived from the internahe international carriage of cargo or pas-
more intermediate stops at a U.S. port dional operation of the ship or aircraft.sengers on a second operator’s ship, the
ports for similar purposes. The rule provides that a foreign corporaactivity may be incidental to the interna-

Carriage of cargo will be treated adion must use a reasonable method for déenal operation of a ship by the first oper-
ending at the final destination of the cargéermining the proportion of the charter inator. Other examples are: the temporary
even if, en route to that final destination, §0me that is attributable to suchnvestment of working capital funds; the
stop is made at a U.S. intermediate poinfiternational operation. sale of tickets for international travel by a
provided that the cargo is transported to One reasonable method, described iship operator for another ship operator, or
its ultimate destination on the same shif1-883-1(f)(2)(iii)(A), is based on theby an air carrier for another air carrier; the
or aircraft, or provided the same taxpaye?roportion of the days in the term of theental by the operator of a ship or aircraft
transports the cargo to and from the U.§harter or the taxable year, whichever isf containers and related equipment used
intermediate point and the cargo does n&horter, that the ship or aircraft is used im connection with the international oper-
pass through customs at the U.S. interméternational operation by the lowest tiemtion of its ship or aircraft; and bareboat
diate point. Similarly, carriage of cargol€ssee-operator in its chain of lessees. Foharter of ships or aircraft normally oper-
will be treated as beginning at the cargois purpose, the number of days duringted on international voyages or flights
point of origin even if, en route to its finalWhich the ship or aircraft is not generatingut currently not needed by the operator,
destination, a stop is made at a U.S. inteftansportation income, within the meanand that are used for international voy-
mediate point, provided that the cargo i§9 of section 863(c)(2) (for example,ages or flights by the lessee/charterer.

transported to its ultimate destination off@ys during which the ship or aircraft is |t oy operator enters into a contract that
the same ship or aircraft or provided botRUt of service while being repaired ofgq ires 5 concessionaire to provide ser-
that the same taxpayer transports th@aintained) should not be included in thg;.eq onhoard during the international op-
cargo on both legs of the trip and that thBUmerator of the ratio. Another reasong aion of the operator's ship or aircraft

cargo does not pass through customs &P/ method described in paragraph,q it the operator receives income from
the U.S. intermediate point. Repackagd)(2)(iil)(B) is based on the proportion of 5oy seryices, then the income of the op-
ing, recontainerization, or any other activine 9ross income of the lowest tier lesseggqqr is appropriately treated as inciden-
ity involving the unloading of the cargo atoPerator of the ship or aircraft deriveqy 1, the operation of the ship or aircraft

the U.S. intermediate point will notfrom the international operation of theby the operator.

change these results. See, H.R. Rep NP or aircraft during the taxable year. .
432, 98" Cong., 2d Sess. 1340 (1984)An allocation based on the net income of Paragraph (g)(2) provides examples of

H.R. Rep. No. 861, 98Cong., 2d Sess. Such lessee-operator will not be consic@ctivities that are not considered inciden-
934 (1984), reprinted in 1984—3 C.B €red reasonable for this purpose due to i@l to the international operation of ships

Vol.2., 1, 188. administrative difficulties involved in de- O aircraft. These examples include: the
Whether income is from internationalt.ermining and verifying the proper alloca:sale of or arranging for train travel, bL!s
-Ihel A tion of the operator’s expenses. transfers, land tour packages, or port city
operation is generally to be determined on™ " _ _ hotel accommodations within the United
a passenger-by-passenger and item ¢tivities Incidental to International States or a foreign country; and the sale of
cargo-by-item of cargo basis. In the cas@perations airline tickets by a cruise ship operator or

of income from the bareboat charter of a some corporations engaged in the omruise tickets by an air carrier. Further
ship or the dry lease of an aircrafteration of ships or aircraft earn incomesxamples include the sale or rental of U.S.
whether the charter income is derivegrom activities that are so closely relatedeal property; treasury activities involving
from international operation is deteryg the primary activity of operation ofthe investment of excess funds or funds
mined by reference to the use of the shighips or aircraft that it is appropriate taawaiting repatriation generated by the op-
or aircraft by the lowest-tier lessee-operaaxclude income from these activities fromeration of ships or aircraft; rental of con-
tor in the chain of lessees. taxation under section 883 of the Codeainers for a domestic leg of transporta-
A person that is the lessor of a shifBy contrast, in cases where the operatortson in connection with international
under a bareboat charter or of an aircra#ctivities are not so closely related to thearriage of cargo; mere passive invest-
under a dry lease will be treated as emprimary activity of operation of ships orment in an enterprise engaged in the inter-
gaged in the international operation oéircraft, it is not appropriate to excludenational operation of ships or aircraft; ser-
such ship or aircraft to the extent that théhe income from such activities from taxvices performed by the operator for
lowest-tier lessee-operator in the chain adtion. parties other than passengers, consignor:
ownership uses such ship or aircraft for The purpose of §1.883-1(g) is to proer consignees; or the carriage of passen:



gers or cargo on ships or aircraft on dosther moveable property used by that oprot merely a reduction to a non-zero rate
mestic legs, not treated as internationarator in international operation. of tax levied against corporations orga-
operation, either by the foreign operator If an equivalent exemption is notnized in the United States engaged in the
or by a U.S. member of a joint operatingyranted by the foreign country for a cateinternational operation of ships or air-
agreement, such as a code sharingpry of income, income in that categorycraft, except in the case of a reduction to a
arrangement, pooling or alliance. cannot be exempted from U.S. tax regardero rate for an unlimited period of time.
less of whether the foreign country grant&\n exemption granted by a foreign coun-
an equivalent exemption for other catetry’s law that reduces the rate of tax to a
) gories of income. Furthermore, an equivzero rate for only a limited period of time,

Section 1.883-1(h)(1) addresses thgent exemption may be available for insuch as in the case of a tax holiday, would
conditions under which a foreign couny,me derived from the internationakhot be considered a complete exemption
try's exemption of certain categories 0f,peration of ships even though incoméor purposes of this rule.
income from income tax may constitut&yerived from the international operation Similarly, many foreign countries im-
an “equivalent exemption” within the ot aircraft may not be exempt, and vicgose tax only on the income of ships or
meaning of section 883 of the Code. Agrgq. aircraft derived from transporting cargoes
foreign country will be considered t0  gection 1.883-1(h)(3) contains a spento, but not out of, the country or vice
grant an equivalent exemption if: the for¢a| ryle regarding income tax convenversa. Such a foreign country will not be
eign country generally imposes no tax Ofgns. |f a foreign corporation is orga-treated as granting an equivalent exemp-
income, including income from the inter-i; 4 in a foreign country that provides ation on the non-taxed income. For exam-
national operation of ships or aircraft; they,ivalent exemption only through an inple, a foreign country that imposes tax
foreign country specifically provides acome tax convention with the Unitedonly on the transportation of cargo carried
domestic law exemption from & tax on iNgyates, the foreign corporation may clainout of the country (outbound freight) will
come from the international operation ofenefits under section 894 and the incomeot be treated as granting an equivalent
ships or aircraft either by statute, decregyy convention, but not under section 883:xemption for income from the transport-
or otherwise; or the foreign country pro-gee H R. Rep. No. 841, ©Tong., 2d ing of cargo into that country (inbound
vides for a reciprocal exemption bygess  (1986); Staff of joint Comm. orfreight). Thus, if a corporation organized
means of an exchange of diplomatic notef,yation, 108 Cong., ' Sess., General in such a country derives U.S. source in-
or other agreement with the United Stategypjanation of the Tax Reform Act ofcome from voyages that end in the United
In addition, solely with respect to deter-ggg 931 (1987). If, however, the for-States, it cannot claim an exemption on
mining whether a shareholder is a resideRign corporation is organized in a countrghe basis of an equivalent exemption
of a qualified foreign country in 81.883-4y5¢ offers an equivalent exemption undegranted by the foreign country for in-
(for purposes of the qualified shareholdeg, jhcome tax convention and also bpound freight income. With respect to the
stock ownership test), the foreign country,me other means, such as by a diplearriage of cargo, the foreign country
may provide a reciprocal exemption Withnatic note, the foreign corporation maymust provide an exemption from tax for
respect to income from the interationaly,ose annually whether it will claim anincome from transporting cargo both in-
operation of ships or aircraft by means ofyemption under section 894 and the irbound and outbound before it will be con-
an income tax convention with the United,o e tax convention or under section 888idered to grant an equivalent exemption.
States. Paragraph (h)(3) of this sectiogy means of the diplomatic note. Such an An equivalent exemption also does not
discusses under what circumstances an igiection must be made with respect to afirise where a foreign country only ex-
come tax convention will be considered t¢,come of the foreign corporation fromempts tax on specific types of cargo. Un-
provide an equivalent exemption. the international operation of ships or airtess a country exempts income from

Whether a foreign country provides anaf and cannot be made separately withansporting all types of cargo, it will not
equivalent exemption is determined Sepaggpect to each category of such incomee considered to grant an equivalent ex-
rately with respect to each of the follow+¢ 4 foreign corporation elects to be covemption for purposes of this section.
ing categories of income— ered under section 883 rather than under A foreign country that has a territorial

(A) Income from the carriage of cargoe income tax convention, the foreigrtax system will be considered to grant an
and passengers; _ corporation must satisfy the requirementsquivalent exemption only if the tax sys-

(B) Time or voyage (full) charter in- ot this proposed rule, including demontem treats income from the international
come, , strating that it satisfies the stock ownereperation of ships or aircraft as 100 per-

(C) Bareboat charter income; ship test of paragraph (c)(2) of this seceent foreign source, and thereby not sub-

(D) Incidental bareboat charter incomey;q ject to tax, even if the income is derived

(E) Incidental container-related in- gection 1.883-1(h)(4) describes certaifrom a voyage or flight that begins or
come, _ o foreign residence-based taxation systenends in that foreign country.

(F) Any other income that is incidentaly, ot may not satisfy the equivalent ex- Pursuant to authority provided in sec-
to the business of operating ships or ailsmption requirements of this section. Fation 883(a)(5) of the Code, these rules
craft; or example, the exemption granted by a foiprovide that if a foreign country generally

(G) Gains of the operator from the sal€ajgn country’s law or income tax convengrants an equivalent exemption to corpo-

exchange or other disposition of a shipjon myst be a complete exemption andations organized in the United States, but
aircraft, container or related equipment or

Determining Whether a Foreign Country
Grants an Equivalent Exemption



also imposes a residence-based tax amernal law. proposed rule does not require the foreign
certain corporations organized in the Section 1.883-1(j) confirms the rule ofsecurities exchange to be the principal ex-
United States, the foreign country mayection 265(a)(1). If a qualified foreignchange in a country. In addition, the pro-
nevertheless be considered to grant arorporation derives income from a nonposed rule follows §1.884-5(d)(3) in
equivalent exemption and to be a qualiexempt activity as well as qualified in-defining the ternprimarily traded except
fied foreign country if the residence-come, and both are effectively connectethat in the proposed rule the corporation’s
based tax is imposed only on a corporawith the conduct of a U.S. trade or busistock may be traded in any qualified for-
tion organized in the United States that iness, the foreign corporation may nogign country or the United States and is
treated as a resident of the other countdeduct from any income derived from thenot limited to trading only in the country
because its place of management or conen-exempt activity any amount otherwhere the corporation is organized or the
trol, or other comparable standard, is imvise allowable as a deduction from qualinited States.

that foreign country. See, H.R. Rep. Ndfied income that is excluded from gross Similarly, the proposed rule follows
247, 10% Cong., $' Sess. 1415 (1989).income and exempt under this propose8il.884-5(d)(4)(i) in defining the general

If instead the residence-based tax is inrule. rule for the termregularly traded Sec-
posed on a corporation organized in thg;q i Ownership Tests tion 1.883-2(d) provides that stock of a
United States that is not managed and foreign corporation is regularly traded if

controlled in that foreign country, the for- _AS Provided in 81.883-1(c)(2), & for-gne or more classes of stock of the corpo-
eign country would not be treated as §/9N corporation must satisfy one of thre@yiio that, in the aggregate, represent 8C
qualified foreign country and would notStock ownership tests to be considered Qurcent or more of the total combined vot-
grant an equivalent exemption for purdualified foreign corporation. It musting nower of all classes of stock of such
poses of this section. demonstrate that more than fifty percentnoration entitled to vote and 80 per-
Finally, a foreign country must provide©f the value of its stock is owned by qualzent or more of the total value of all
an exemption from tax for all income in dfied shareholders, as determined undgljzsses of stock of such corporation are
category of income, as defined in paras1-883—4 (qualified shareholder test) Ofigteq on an established securities market
graph (h)(2) of this section. For examplethat its stock is primarily and regularlyo, markets during the taxable year; and,
a country that exempts income from thdaded on an established securities markgh respect to each class relied on to
bareboat charter of passenger aircraft b{ft & aualified foreign country or in the ot the 80 percent requirement, trades ir
not the bareboat charter of cargo aircraffNit€d States, as determined undefycn sych class are effected, other than ir
does not provide an equivalent exemptiog1-883—2 (publicly-traded test), or that iye minimis quantities, on such market or
for income from bareboat charter of ajrlS @ controlled foreign corporation as deparkets on at least 60 days during the tax-
craft. termined under 81.883-3 (CFC test)ypia vear (or 1/6 of the number of days in
Pursuant to section 872(b)(7), the proSeParate reporting and documentation re ghort taxable year). In addition, the ag-
posed rule explains in §1.883-1(j) that Quirements apply to each test. A foreign eqate number of shares in each suct
possession of the United States is consigorPoration that satisfies the publicly-|,ss that are traded on such market or
ered to be a foreign country for purpose@ded test or the CFC test and its relevagiaryets during the taxable year must be at
of this proposed rule. Thus, a possessidPOrting and documentation requiréfeast 10 percent of the average number of
on a mirror system is a qualified foreigrfM€Nts does not have to comply with th@pares outstanding in that class during the
country and is considered to grant aR€POrting and documentation requireayapie year (or, in the case of a short tax-
equivalent exemption to corporations orMments of the qualified shareholder test. 56 year, a percentage that equals at leas
ganized in the United States. The terrthe Publicly-Traded Stock Ownership 10 percent of the average number of
mirror systenrefers to the general applic-Test shares outstanding in that class during the
ability of the Code in the_possessi_on With The branch profits tax rules undershort taxable_ year multiplied by the num-
the_ name of _the possession substltuted_fgﬁ__884_5(d) provide the framework forb_er of days in the short taxable year, di-
United State# the Cod_e_ where appropri-the nublicly traded test due to the Stron¥|ded by 355). _
ate_. There_fore, a quallf!ed foreign COrPOgimilarities between the statutory lan- In_ addition, |f_ a glass of stock of the
rathn that is organized in a possession Ylage in sections 883(c) and 884(d)(4)(BfPre'gn corpo_ra_mon is trade_d on an egtab-
a mirror syste_m, and that operates atranéhd the fact that both statutes were firdished secu_rlt_les market in the United
portation bu_smess between the POSSesSi@facted as part of the Tax Reform Act optates, and it is regu_larly quoted by bro-
_and the United States, cpuld exclude_ it$986. Section 1.883-2(a) provides that kers or dealers making a market in the
income from_ the mterngﬂonal Op_erat'orborporation is a publicly-traded corpora—StOC_k’ it can z_ilso be treated as meeting the
of ships or aircraft from its gross incom&;q, if its stock is primarily and regularly trading reqwremen_ts, prowd_ed that the
for purposes of U.S. Federal income ta¥,q4ed on one or more established secufflosely-held exception, described below,
and _such income could be exempt frofas markets in any qualified foreigndoes not qpply. A broker or dealer makes
U_.S. income tax. !n cases where a POSS&S5untry or in the United States. The pro@ market in a _stock only if the broker or
sion is not on a mirror system, the_ POSS€¥nsed rule generally  follows dealer holds himself qut to buy or sell the
sion may nev_ertheless be a q_uahﬂet_zl f0r§1.884—5(d)(2) of the branch profits taxstock at the quoted price.
eign country if, for example, it prov'desregulations in defining the termstab- A closely-held clz_iss of stock, as set out
for an equivalent exemption through it§ished securities markeexcept that the N §1.883- 2(d)(3)(i), cannot be treated as



meeting the trading requirements of theorporation in the relevant chain of ownforeign corporation must maintain and

publicly-traded stock ownership testership issues stock in bearer form. provide to the Commissioner upon request

See, §1.884-5(d)(4)(iii)(A). Section Thus, a foreign corporation with a clas# list of its shareholders of record and any

1.883-2(d)(3)(i) provides that a class opf stock that is closely-held may nevertheother relevant information.

stock is closely held if at any time duringess count that class as regularly traded pro-Section 1.883-2(f) describes the infor-

the taxable year, one or more 5 percerided that the foreign corporation is able ténation that the foreign corporation must

shareholders own, in the aggregate, 58stablish that more than 50 percent of tHaclude in its Form 1120F in order to rely

percent or more of the value of the outyglue of the entire class of stock is owne@n the publicly-traded stock ownership

standing shares of the class of stock at amr example, through a partnership, trust dest to satisfy the stock ownership test of

time during the ta_xable year. A five Perholding company) by persons who would1.883-1(c)(2).

cent Shar_ehOIder IS any person who OWnRBemselves be quallfled shareholders. Tr@ontro”ed Foreign Corporation Stock

at least five percent of the value of thranch profits tax regulations do not treat @wnership Test

outstanding shares of the class of stock|osely-held class of stock as regularly . .

taking into account stock owned by retraded if 50 percent or more of the value q Section 1.883-3 provides rules that a

lated persons. See §1.883— 2(d)(3)(iiithe closely-held block is owned by one oforc'dn corporation must follow if the for-

See also §1.884-5(d)(4)(iii)(B). more 5 percent shareholders who are ngid corporation refies on this section to
) . e . . satisfy the stock ownership test of

For this purpose, persons will bequallfylng Shareh0|ders, as def{ned | 1 883—1(C)(2) A controlled foreign cor-
treated as related if they are related withiﬁl-884—5_?(1331(1)f and those reg.ulanonls dkpo.ration (CFC)I satisfies the stock owner-
the meaning of section 267(b). In deterd0t permit the foreign corporation to loo ship test of §1.883-1(c)(2) if it is orga-

mining whether two or more corporationeyond the 5 percent shareholders to the = = qualified foreign country,

are members of the same controlled groupvners. The IRS is considering whether 19 . < the income inclusion test of para-
under section 267(b)(3), a person is cofhake  conforming changes to

raph (b) of this section, and satisfies the
sidered to own stock owned directly by81.884-5(d)(4)(iii). graph (b)

) / ) o documentation and reporting require-
such person, stock owned with the appli- Paragraph (d)(4) is similar t0ants of paragraphs (c) and (d) of this
cation of section 1563(e)(1), and stoclg1.884-5(d)(4)(iv) and provides thatsection, respectively (the CFC test). For
owned with the application of sectiontrades between related persons descringrpoSes of these proposed rules, a CFC
267(c). Further, in determining whether an section 267(b), as modified by at fails the income inclusion test may
corporation is related to a partnershig1.883—2(d)(3)(iii), and trades conducte nly satisfy the stock ownership test of
under section 267(b)(10), a person is conn order to meet the regularly traded rég1 883-1(c)(2) if the CFC demonstrates
sidered to own the partnership interesjuirements are disregarded. A class Gf 4t it meets either the publicly traded test
owned directly by such person and thstock shall not be treated as meeting thg §1.883-2 or the qualified shareholder
partnership interest owned with the applitrading requirements if there is a patterg,g; of §1.883-4.

cation of section 267(e)(3). of trades conducted to meet such require- To satisfy the income inclusion test of

The closely-held test in this proposedn€Nts- For example, trades between two, o oranh’ (b), the foreign corporation
rule differs in one significant respect fromP€rsons that occur several times during, st he 4 CFC as defined in section
the rule in the branch profits tax regulal® taxable year may be treated as afy7(q) i such section were applied with-
tions. The proposed rule allows the ford/f@ngement or a pattern of trades CoRyt regard to section 318(a)(4). In addi-
eign corporation to look through the fiveducted to meet the trading requirementg,, - more than 50 percent of the CFC’s
percent shareholders of the closely-helf Paragraph (d) of this section. subpart F income (as defined in section
class to the ultimate owners and to Section 1.883-2(d)(5) provides an ex952) derived from the international opera-
demonstrate that such owners are quafimple to illustrate the application of thejon of ships or aircraft must be included,
fied shareholders, provided no shares dfles regarding regularly traded stock angursuant to section 951, in the gross in-
stock in the chain of ownership are issuetie closely-held exception. come of one or more U.S. citizens, indi-
in bearer form. In the proposed rule, a Section 1.883-2(e) provides that a forvidual residents of the United States or
class of stock of a foreign corporation thagign corporation relying on the publicly-domestic corporations for the taxable
is otherwise regularly traded but is alséraded stock ownership test to establispears of such persons in which the taxable
closely-held will be treated as regularlythat it satisfies the stock ownership test ofear of the CFC ends. This additional re-
traded if the foreign corporation demon€1.883-1(c)(2) must substantiate that iquirement was included in order to pre-
strates that more than 50 percent of thmeets such requirements. The propose@nt inappropriate extension of benefits
value of that class of stock is owned, or isule requires, for example, that if a class afinder section 883. The rule is illustrated
treated as owned by applying the rules aftock of a foreign corporation is closely-by two examples.
attribution contained in §1.883-4(c), byheld within the meaning of paragraph Paragraph (c) provides that a CFC rely-
qualified shareholders for more than halfd)(3)(i), then the foreign corporationing on this section to satisfy the stock
of the days of the taxable year. The remust obtain an ownership statement frorawnership test of §1.883-1(c)(2) must es-
quirements for being treated as a qualifiedach qualified shareholder upon whom itablish all the facts necessary to satisfy
shareholder are described in 81.883—-4(bjelies to meet the exception to the closeljthe Commissioner that it qualifies under
Under this rule, an individual cannot benheld test. The ownership statements athe CFC stock ownership test. To meet
treated as a qualified shareholder if angescribed in §1.883—-4(d). In addition, the¢his requirement with respect to the in-



come inclusion test, the CFC must obtaiithird, the shareholder must provide to thais business (or lack of a business), then
the documentation described in paragrapforeign corporation the documentation rethe individual's tax home is located at his
(c)(2). This documentation includes auired in paragraph (d) of this section andegular place of abode in a real and sub-
copy for the taxable year of the Fornthe foreign corporation must meet the restantial sense. If an individual has no reg-
5471, Information Return of U.S. Persongorting requirements of paragraph (e) ofilar or principal place of business and no
With Respect to Certain Foreign Corporathis section with respect to such shareegular place of abode in a real and sub-
tions (if otherwise required to be filed)holder. Finally, the shareholder must betantial sense in a qualified foreign coun-
prepared by or on behalf of any U.Sdescribed in one of the following catedry for 183 days or more of the taxable
shareholder that is a partnership, estate gories of qualified shareholders— year, that individual does not have a tax
trust. In addition, the documentation (A) An individual who is not a benefi- home for purposes of this section and,
must include a written statement frontiary of a pension fund, as described itherefore, is not a qualified shareholder
each such U.S. shareholder that is a pagiaragraph (E), and who is a resident of @nless either a special rule in paragraphs
nership, estate or trust providing theyualified foreign country, as determinedd)(3)(ii) through (v) of this section ap-
name, address, taxpayer identificatiominder paragraph (b)(2); plies or the individual demonstrates that
number and percentage of interest in the (B) The government of a qualified for-he is fully liable to tax as a resident in
U.S. shareholder held by each partnegijgn country (or a political subdivision orsuch country. If further guidance is
beneficiary or other interest owner that igocal authority of such country); needed to determine the tax home of an
a U.S. citizen, individual resident of the (C) A foreign corporation that is Orgal_individual for the purpose of determining
United States or domestic corporation. ni-ed in a qualified foreign country angvhether the individual is a qualified
Finally, paragraph (d) explains that if ancets the publicly traded rules ofshareholder under this paragraph, the pro-
CFC is relying on this section to satisfy§1_883_2 posed rule anticipates that the foreign cor-
the stock ownership test of poration would look to published guid-
81.883-1(c)(2), it must include certai ; ; ; ._ance under section 911(d)(3), with the
additional information in its Form 1120:tsr$;[b?sdr:r;tpzrzg:\i,ri)gn(bfz(:c)j cgsthésef?sggczgxception of guidance relating to the
for t_he taxab_le yeatr, aI(_)ng with t_he_infor'paragraph (b)(5) of this section and that igeatment of itinerants.
mation required to be mcluded n Its ' organized in a qualified foreign country; Paragraph (b)(3) provides that a share-
turn by §1.883-1(c)(3). This additional holder otherwise described in paragraph
information is set out in paragraph (d) an (E) A beneficiary of a pension fund (as(b)(1) of this section may be a resident of
should be current as of the end of the cor: . . . . ; ; o
tion's taxabl defined in paragraph (b)(5)(iv) of this seca foreign country that provides an equiva
poration's faxable year. tion) administered in or by a qualified for-lent exemption for the category of income
Qualified Shareholder Stock Ownership eign country (whose residency is deterat issue through an income tax convention

Test mined under paragraph (d)(3)). with the United States. If the shareholder

Section 1.883-4(a) provides that a for- Paragraph (b)(2) of this section ex/elies on the convention to demonstrate
eign corporation shall satisfy the stoclplains when an individual is a resident OFhat. the country Of_ residence prowdes.an
ownership test of §1.883-1(c)(2) if morea qualified foreign country for purposestduivalent exemption and the convention
than 50 percent of its stock (by value) iof this proposed rule. An individual is ahas a requirement in the sh|pp|ng. and air
owned, or treated as owned by applyingesident of a qualified foreign countrytransport article other than residence,
the attribution rules of paragraph (c) obnly if the individual is fully liable to tax Su?h as place _Of reg|§trat|on or documen—
this section, for at least half of the numbe®s a resident in such country (for exarf&tion of the ship or aircraft, or in the lim-
of days in the foreign corporation’s tax-le, an individual who is liable to tax Only'tatlon on benefltg article, such as a per-
able year by one or more qualified sharean a remittance basis in a foreign countrg€ntage of resident ownership, the
holders. In addition, a foreign corporamay not be treated as a resident of th§pareholder is not a.quallfled_ sharehqllder
tion must meet the substantiation andountry), and in addition, either: (1) theunless the corporation seeking qualified
reporting requirements of paragraphs (dindividual's tax home, within the meaningfore'gn corporation status WOU"?' _Sat'Sfy
and (e) of this section (qualified shareof paragraph (b)(2)(ii) of this section, is2nY sn_Jch addmonal requirement if it were
holder stock ownership test). within that qualified foreign country 183 organized in such foreign country. Th_e

Paragraph (b)(1) of this section exdays or more of the taxable year; or (2 roposed rule offers two examples to il-
plains that a shareholder is a qualifiethe individual is treated as a resident of strate this rule.
shareholder only if the shareholder meegualified foreign country based on special Paragraph (b)(4) explains the require-
certain criteria. First, the shareholdefules pursuant to paragraphs (d)(3) of thisents for a not-for- profit organization to
must be a resident in a country that offersection. be a qualified shareholder. This rule gen-
an equivalent exemption for the same Paragraph (b)(2)(ii) explains that forerally follows the rules in the first para-
type of income as that earned by the fopurposes of this section an individual'graph of §1.884-5(b)(1)(iv) of the branch
eign corporation. Second, the shareholdésx home is considered to be located at thofits tax regulations. Similarly, para-
must not own its interest in the foreignindividual's regular or principal (if more graph (b)(5) explains the requirements
corporation through bearer shares eithéhan one regular) place of business. If thinat a pension fund must satisfy in order
directly or by applying the attributionindividual has no regular or principalfor its beneficiaries to be qualified share-
rules of paragraph (c) of this sectionplace of business because of the nature loblders. The proposed rule addresses

(D) A not-for-profit organization de-



both government and non-governmentome, gain and liquidation rights of allset out in §1.884-5(b)(8)(iv).
pension funds and defines the term benegualified shareholders that are partners in Paragraph (d)(1) provides that a foreign
ficiary of a pension fund. This paragrapla partnership and that are residents of, aprporation that relies on this section to
generally follows §1.884-5(b)(8)(i) organized in, the same qualified foreigrsatisfy the ownership requirements of
through (iii) of the branch profits tax reg-country are aggregated prior to determin§1.883-1(c)(2), must establish all the
ulations. ing the least of the three percentages skicts necessary to satisfy the Commis-
Paragraph (c) of this section containsut in paragraph (c)(2)(i) of this sectionsioner that more than 50 percent of the
the rules for determining constructiveThis divergence was necessary becausalue of its shares is owned, or treated as
ownership for purposes of applying theone country may be a qualified foreigrowned by applying paragraph (c) of this
stock ownership test of §1.883-1(c)(2kountry while another may not and it issection, by qualified shareholders. A for-
and the qualified shareholder stock ownnecessary for the foreign corporation teign corporation cannot meet this require-
ership test of paragraph (a) of this sectiondentify the value of the stock owned byment with respect to any stock issued in
Paragraph (c)(1) provides that stockesidents of each country. Several exanlearer form. A shareholder that holds
owned by or for a corporation, partnerples illustrate the rules of this paragraph.shares in the foreign corporation either di-
ship, trust, estate, or mutual insurance Paragraph (c)(3) of this section prorectly or indirectly in bearer form cannot
company or similar entity shall be treatedides rules for determining the owners obe a qualified shareholder.
as owned proportionately by its sharestock owned by or for a trust or estate. Paragraph (d)(2)(i) provides that, ex-
holders, partners, beneficiaries, grantorghese rules generally adopt the rules afept as provided in paragraph (d)(3), a
or other interest holders as provided i81.884-5(b)(2)(iii) of the branch profitsperson may only be a qualified share-
paragraphs (c)(2)through (6) of this sectax regulations. Similarly, paragraphsolder if for the relevant period, the per-
tion. The proportionate interest rules ofc)(4) and (5) provide rules for determinson completes an ownership statement,
this paragraph apply successively upwarthg the owners of stock owned by corpowhich is described in paragraph (d)(4) of
through a chain of ownership, and a perrations that issue stock and by mutual irthis section. In the case of a person own-
son’s proportionate interest shall be comsurance companies and similar entitiesng stock in the foreign corporation indi-
puted for the relevant days or period thaespectively. These rules adopt the rulagctly through one or more intermediaries
is taken into account in determiningof §1.884-5(b)(2)(iv) and (v) of the (including mere legal owners or record-
whether a foreign corporation satisfies thbranch profits tax regulations, respecholders acting as nominees), each inter-
requirements of paragraph (a) of this sedively. mediary in the chain of ownership be-
tion. Stock treated as owned by a person Paragraph (c)(6) explains how to comtween that person and the foreign
by reason of this paragraph shall beute the beneficial interests of individualsorporation seeking qualified foreign cor-
treated as actually owned by such persan non-government pension funds. Thigoration status must also complete an in-
for purposes of this section. An owner ofule differs from the rule in termediary ownership statement, which is
an interest in an association taxable as& .884-5(b)(8)(iv) of the branch profitsdescribed in paragraph (d)(4)(v). In addi-
corporation shall be treated as a sharéax regulations in that the proposed rul&on, the foreign corporation must receive
holder of such association for purposes gifrovides that stock held by a non-governsuch ownership statements and retain
this paragraph (c). ment pension fund shall be considerethem with the corporate books and
Paragraph (c)(2) explains that a parthewned by the beneficiaries of the fundecords until the close of statute of limita-
shall be treated as having an interest iequally on a pro-rata basis if certain conditions for the taxable year to which the
stock of a foreign corporation owned by dions are met. For example, the trusteestatements relate.
partnership in proportion to the least oflirectors or other administrators of the The ownership statements required in
three distributive shares: the partner’'pension fund must have no knowledgeparagraph (d)(2)(i) remain valid until the
percentage distributive share of the par&nd no reason to know, that a pro-rata all@arlier of the last day of the third calendar
nership’s dividend income from the stockgation of interests of the fund to all benefiyear following the year in which the own-
the partner’s percentage distributive shargaries would differ significantly from an ership statement is signed or the day that a
of gain from disposition of the stock byactuarial allocation of interests in the funadthange of circumstance occurs that makes
the partnership; or the partner’s percentor, if the beneficiaries’ actuarial interestany information on the ownership state-
age distributive share of the stock (or proin the stock held directly or indirectly by ment incorrect. For example, an owner-
ceeds from the disposition of the stock)he pension fund differs from the benefiship statement signed on September 30,
upon liquidation of the partnership. Thisciaries’s actuarial interest in the pensio2000, remains valid through December
rule generally follows the constructivefund, that a pro-rata allocation of interest81, 2003, unless circumstances change
ownership rules in §1.884-5(b)(2)(ii) ofof the fund to all beneficiaries would dif-that make the information of the state-
the branch profits tax regulations. It dif-fer significantly from the actuarial inter- ment no longer correct.
fers, however, because all qualified sharests computed by reference to the benefi- Paragraph (d)(3) contains special rules
holders that are partners in a partnershiparies’ actuarial interest in the stock).  for determining the residence of certain
and that are residents of, or organized in, The branch profits tax regulations deshareholders. These rules are intended to
the same qualified foreign country shaltermine such beneficial interests on an asimplify and reduce the effort needed by
be treated as one partner. Thus, the peuarial basis. The other conditions thathe foreign corporation and its intermedi-
centage distributive shares of dividend inmust be satisfied generally follow thosery shareholders to obtain the documenta-



tion required to substantiate whether thsuch as a post office box or an address is not a closely-held corporation. Trea-
foreign corporation satisfies the qualifieccare of a financial intermediary, and prosury and the IRS solicit comments with
shareholder stock ownership test. If oneided none of the trustees, directors arespect to the appropriateness of these in:
of these special rules applies, the foreigather administrators of the pension fundormation requirements.

corporation is not required to obtain arknow, or have reason to know, that the pgragraph (d)(4)(i) provides that an
ownership statement from the individuabeneficiary is not an individual resident ofo\ynership statement from an individual
owners covered by that rule. such foreign country. This rule appliesshareholder is a written statement signed

Paragraph (d)(3)(ii) provides a speciaPn!¥ If the non-government pension fund,nder penalties of perjury stating certain
rule for registered shareholders owningatisfies the documentation requiremenigeneral information about a shareholder’s
less than one percent of widely-held cordf paragraphs (d)(4)(v)(A) and (@)(of  ownership interest and country of resi-
porations. This rule is adopted fronfliS section. dence. Paragraph (d)(4)(ii) provides ad-
§1.884-5(b)(3)(iii) of the branch profits Paragraph (d)(3)(iv) provides a speciatiitional information that must be included
tax regulations. A foreign corporationrule for publicly- traded corporationsif the shareholder is a foreign govern-
with at least 250 registered individualowning a direct or indirect interest in thement. Paragraph (d)(4)(iii) provides addi-
shareholders, that is not a publicly-tradetpreign corporation seeking qualified for-tional information that must be included if
corporation, as described in §1.883-2, (@ign corporation status. Any stock in d@he shareholder is a publicly traded corpo-
widely-held corporation), may not be reforeign corporation seeking qualified for-ration. Paragraph (d)(4)(iv) provides ad-
quired to obtain an ownership statemerfign corporation status that is owned by ditional information that must be included
from an individual shareholder owningpublicly traded corporation will be treatedif the shareholder is a not-for-profit orga-
less than one percent of the widely-hel@s owned by a person resident in theization.
corporation at all times during the taxabl@ountry where the publicly traded corpo- The foreign corporation seeking quali-
year. If such widely-held foreign corporafation is organized if the foreign corporasieq foreign corporation status must ob-
tion is the foreign corporation seekingion receives the statement described iin an intermediary ownership statement
qualified foreign corporation status, or aparagraph (d)(4)(iii) of this section fromfrom each intermediary standing in the
intermediary that meets the documentdhe publicly-traded shareholder alongnain of ownership between it and the
tion requirements of paragraphsvith copies of any relevant ownershigyyalified shareholders upon whom it re-
(d)(@)(v)(A) and (B) of this section, relat-statements that the publicly traded shargps to meet the qualified shareholder
ing to ownership statements from widelyholder relies on to satisfy the exception tQ¢ock ownership test. Paragraph (d)(4)(v)
held intermediaries with registered sharghe closely-held class of stock rule ofyrovides that an intermediary ownership
holders owning less that one percent d¢§1.883-2(d)(3)(ii). statement is a written statement signed
such intermediary, the widely-held foreign  Finally, paragraph (d)(3)(v) provides aunder penalties of perjury by the interme-
corporation may treat the address ofpecial rule for not-for-profit organiza-diary (if the intermediary is an individual)
record in its ownership records as the resiions. For purposes of meeting the owner a person who would be authorized to
dence of any less than one percent indiviérship requirements of paragraph (a) afign a tax return on behalf of the interme-
ual shareholder if the individual's addresshis section, a not-for-profit organizationdiary (if the intermediary is not an indi-
of record is not a non-residential addresspay rely on the addresses of record of itsidual) stating certain general information
such as a post office box or in care of a findividual beneficiaries and supporters t@bout the intermediary’s ownership inter-
nancial intermediary or stock transfeidetermine where such persons are resist and residence. Paragraph (d)(4)(v)(B)
agent and the officers and directors of the@ent, provided that: the addresses qgfrovides additional information that must
widely-held corporation neither know norrecord are not nonresidential addressés included if the shareholder is a widely-
have reason to know that the individuaguch as a post office box or in care of a fineld intermediary with registered share-
does not reside at that address. nancial intermediary; the officers, direc-holders owning less than one percent of

Paragraph (d)(3)(iii) provides speciafors or administrators or the organizatiothe widely-held intermediary. Paragraph
rules for pension funds. An individualdo not know or have reason to know thad)(4)(v)(C) provides additional informa-
who is a beneﬁciary Ofagovernment penthe individual beneficiaries or Supporter$i0n that must be included if the share-
sion fund shall be treated as a resident §f Nnot reside at that address; and the fdnelder is a pension fund. This paragraph
the country in which the pension fund i€ign corporation seeking qualified foreigrdescribes the information to be included
administered if the pension fund satisfie§orporation status receives the statemeitt the intermediary ownership statement
the documentation requirements of pard€quired in paragraph (d)(4)(iv) of thisby both government and non-government
graphs (d)(4)(v)(A) and (C)J of this sec- Section from the not-for profit organiza-pension funds and provides that the deter-
tion, relating to ownership statementdion- minations required to be made under this

from pension funds. An individual who is Paragraph (d)(4) describes the informaRaragraph (d)(4)(v)(C) shall be made
a beneficiary of a non-government pention that must be obtained by a corporaSing information shown on the records
sion fund having more than 100 benefition seeking qualified foreign corporation©f the pension fund for a date during the
ciaries shall be treated as a resident of tistatus for each taxable year if the foreigfPr€ign corporation’s taxable year to
country of the beneficiary’s address as itorporation relies on §1.883-4 to meehich the determination is relevant.

appears on the records of the fund, prahe stock ownership requirements of Paragraph (d)(5) requires the foreign
vided it is not a nonresidential address§1.883-1(c)(2), or to demonstrate that itorporation seeking qualified foreign cor-



poration status to retain the documentasluded in the foreign corporation’s Formrules that duplicate, overlap, or conflict
tion described in paragraphs (d)(3) and120F, “U.S. tax Return of Foreign Corpowith the proposed regulations.
(4) of this section until the expiration ofration.” Sections 1.883-2(f), 1.883-3(d) The documentation and reporting re-
the statute of limitations for the taxableand 1.883-4(e) (relating to information taquirements of the proposed regulations
year of the foreign corporation to whichbe included to demonstrate whether thenable the IRS to identify those taxpayers
the documentation relates. Such docudereign corporation satisfies one of thre¢hat may or may not be eligible to claim a
mentation must be made available for instock ownership tests) require that addreciprocal exemption. In addition, analy-
spection by the Commissioner at suchlional information also be included in suctsis of the required shareholder documen-
place as the Commissioner may requestreturn. When this regulation becomesation will enable the foreign corporation
A foreign corporation relying on the generally applicable, and until the taxabléo correctly file its U.S. Federal income
ownership requirements of this section tgear for which the Form 1120F and its intax return.
demonstrate that it is a qualified foreigrstructions are revised to conform to this There are approximately 1,400 foreign
corporation  for purposes ofregulation and the foreign corporatiorcorporations that operate a ship or ships
81.883-1(c)(2) must provide the infor-seeking qualified foreign corporation staer aircraft on voyages or flights to or from
mation described in paragraph (e) in addtus is otherwise directed by such instrughe United States annually. These foreign
tion to the information required intions, the information required incorporations all have an obligation to file
81.883-1(c)(3) to be included in its Formg1.883-1(c)(3) and §1.883-2(f),a U.S. Federal income tax return, regard-
1120F for each taxable year. The infor1.883-3(d) or 1.883—4(e), as applicabldess of whether they are entitled to a reci-
mation should be current as of the end ahust be included in a written statemenprocal exemption. However, many of
the corporation’s taxable year. This inforsigned under penalties of perjury by a pethose corporations are organized in quali-
mation is to be based on an analysis of tteon authorized to sign the return, attachdikd foreign countries and may be eligible
ownership records of the foreign corporato the Form 1120F, and filed with the reto exempt their income from the interna-
tion, as well as on the ownership stateturn. tional operation of a ship or ships or air-
ments and other documentation that are ) craft from U.S. tax. Because it is impos-
obtained from its shareholders. Special Analysis sible to determine at this time which of

It has been determined that this noticH1€S€ foreign corporations satisfies the
of proposed rulemaking is not a sigmﬁ_ownershlp requirements of the proposed

The effective date provisions for thecant regulatory action as defined in ExedYl€; @n estimate of the number of small
proposed rule are contained in §1.883-&utive Order 12866. Therefore, a regula€tities that would be affected by these
The proposed rule applies to taxable yeatsry assessment is not required. Pursuaifgulations is unavailable. A foreign cor-
of the foreign corporation ending 30 dayso section 7805(f) of the Code, this notic@0ration that complies with the documen-
or more after the date the proposed rule & proposed rulemaking will be submitted@tion requirements of these proposed
published as a final regulation in thed- to the Chief Counsel for Advocacy of thdles should have the information neces-
eral Register When the regulation is Small Business Administration for com-S&ry {0 determine with certainty whether
final, taxpayers may rely on all the provi-ment on its impact on small business. Af} IS €ligible for an equivalent exemption.
sions of this section for guidance and maipitial regulatory flexibility analysis has 1HiS, In tumn, is expected to create the ad-
elect to apply all such substantive provibeen prepared as required for the colleditional benefits of increasing compliance
sions for any open taxable year beginningon of information in this notice of pro- With the filing requirements of the Inter-
after December 31, 1986, and ending beosed rulemaking under 5 U.S.C. 6031l Revenue Code and enabling the IRS
fore the date the final regulation is effecThe analysis is set forth in this preambl& confirm whether the foreign corpora-
tive. Such election will be applicable forunder the heading “Initial Regulatory!ion IS entitled to an exemption.

the year of the election and for all subseFlexibility Analysis.” None of the significant alternatives
quent taxable years. However, in no considered in drafting these regulations
event will §1.883-1(c)(3) (relating to thelnitial Regulatory Flexibility Analysis would have significantly altered the eco-

. ; ; nomic impact of the collections of infor-
substantiation and reporting required {0 rpjg injtial analysis is prepared PU"mation orliJ small entities. In considering
be treated as a qualified foreign corporas ant 1o the Regulatory Flexibility Act (5

; the significant alternatives that would be
tion) or 851.883-2(1), 1.883-3(d) andy 5. chapter 6). The objective of th%ermigsible under the Code and would en-
1.883-4(e) (relating to additional 'nfor'proposed regulations is to provide guitzpie the IRS o ensure compliance with

mation to be incuded It th? return ance to foreign corporations engaged ifhe code, the IRS and Treasury concluded
demonsirate whetfer the forelgn corOrane international operation of a ship Ofhat the alternatives generall ryWould im-
tion satisfies one of three stock ownershigyig or aircraft. This guidance will en- e ottal of reatergburden)s/

tests) apply to any taxable years endingye the foreign corporation to determing a g '
prior to the effective date of this regulass j; s eligible to exclude its income from Comments and Public Hearing

tion. _ these activities from gross income for _
Section 1.883-1(c)(3) (relating to thepurposes of its United States Federal in- B€fore these proposed regulations are

substantiation and reporting required t0 b€y me tax. The legal basis for these radopted as final regulations, considera-
treated as a qualified foreign corporationawirements is section 883. The IRS anfion will be given to any written com-
requires that certain information be i”‘l’reasury are not aware of any Federdents (a signed original and eight (8)

Proposed Effective Dates



copies) that are submitted timely to the Authority: 26 U.S.C. 7805 * * * used in international operations.
IRS. The IRS and Treasury request conBection 1.883-1 is also issued under 2@\) Ratio based on use.

ments on the clarity of the proposed rulé).S.C. 883. (B) Ratio based on gross income.

and how it may be made easier to undeBection 1.883-2 is also issued under 2@) Activities incidental to the interna-
stand. All comments will be made avail-U.S.C. 883. tional operation of ships or aircraft.

able for public inspection and copying. Section 1.883-3 is also issued under 2@) General rule.

A public hearing has been schedulet).S.C. 883. (2) Activities not considered incidental to
for April 27, 2000, at 10 a.m., in roomSection 1.883—4 is also issued under 2&e international operation of ships or air-
2615, Internal Revenue Building, 1111U.S.C. 883. craft.

Constitution Ave., NW., Washington, DC.Section 1.883-5 is also issued under 2&) Equivalent exemption.

Due to building security procedures, visilJ.S.C. 883. * * * (1) General rule.

tors must enter at the ®Btreet entrance, Par. 2. Section 1.883-0 is added t() Determining equivalent exemptions
located between Constitution and Penrread as follows: for each category of income.

sylvania Avenues, NW. In addition, a”§1.883—0 Outline of major topics. (3) Special rule with respect to income tax
visitors must present photo identification ) ) ) ) conventions.

to enter the building. Because of access ' NS section lists the major paragraphgs) pyemptions not qualifying as equiva-
restrictions, visitors will not be admittedcontained in 881.883-1 through 1.883-5i¢t exemptions. (i) General rule.
beyond the immediate entrance area mofg4.883-0 Outline of major topics. (i) Reduced tax rate or time limited ex-
than 15 minutes before the hearing starts. emption.

e§l.883—1 Exclusion of income from the

For information about having your name ] ' )
igternational operation of ships or

placed on the building access list to atten

(iiif) Inbound or outbound freight tax.
(iv) Exemptions for limited types of

the hearing, see the “FOR FURTHER IN&ircraft. cargo.

FORMATION CONTACT” section of (a) General rule. (v) Territorial tax systems.

this preamble. (b) Qualified income. (vi) Countries that tax on a residence
The rules of 26 CFR 601.601(a)(3)c) Qualified foreign corporation. basis.

apply to this hearing. Persons who wish t@l) General rule. (vii) Exemptions within categories of in-

present oral comments at the hearing mu@) Stock ownership tests. come.

submit written comments and an outling3) Substantiation and reporting requirefi) Treatment of possessions.

of the topics to be discussed and the timmaents. (j) Expenses related to exempt income not

to be devoted to each topic (signed origid) General rule. deductible from non-exempt income.

nal and eight (8) copies) by April 5, 2000(ii) Further documentation. §1.883-2 Treatment of publicly-traded

A period of 10 minutes will be allotted to (4) Commissioner’s discretion to cure de
each person for making comments. Affects in documentation.

agenda showing the scheduling of théd) Qualified foreign country. ¢ .
speakers will be prepared after the deade) Operation of ships or aircraft. (b) Established securities market.

line for receiving outlines has passed(l) General rule. (1) General rule. o

Copies of the agenda will be availablé2) Activities not considered operation of2) Exchanges with multiple tiers.

free of charge at the hearing. ships or aircraft. (3) Computation of dollar value of stock

; . (3) Definitions. traded.
Drafting Information (i) Full charter. (4) Over-the-counter market.

(5) Discretion to determine that an ex-
change does not qualify as an establishec
securities market.

(c) Primarily traded.

(d) Regularly traded.

(1) General rule.

corporations.
(a) General rule.

The principal author of these proposed) Time charter.
regulations is Patricia A. Bray of the Of-(iil) VOyage charter.
fice of the Associate Chief Counsel (In{lV) Wet lease.
ternational). However, other personnelV) Bareboat charter.
from the IRS and Treasury DepartmentVl) Dry lease.

articipated in their development. (vii) Space or slot charter. :
particip  en agveop (viii) Nonvessel operating common car{2) Classes of stock traded on a domestic
rier (NVOCC). established securities market treated as
Proposed Amendments to the (ix) Code sharing arrangements. meeting trading requirements.

Regulations (f) International operation. (3) Closely-held classes of stock not
(1) General rule. treated as meeting trading requirements.

Accordingly, 26 CFR part 1 is Pro-(2) Determining whether income is from(p Genera! rule.
posed to be amended as follows: international operation. (i) Exception.

i) International carriage of passengers. (ili) Treatment of related persons.
PART 1—INCOME TAXES EA) I general 9¢ 0T Passenders. - 4y anti-abuse rule.
Paragraph 1. The authority citation foXB) Round trip travel on cruise ships. (5) Example.' . .
part 1 is amended by adding entries in niii) International carriage of cargo. (e) Substantiation that a foreign corpora-

merical order to read as follows: (iii) Bareboat charter of ships or aircrafion is publicly-traded.
(i) In general.



(if) Availability and retention of docu- shareholders. tion of ships or aircrafand see paragraph

ments for inspection. (i) Special rule for registered sharehold{f) of this section for the definition of the

(f) Reporting requirements. ers owning less than one percent aerminternational operation

§1.883—3 Treatment of controlled foreignwidely-held corporations. (b) Qualified income Qualified in-

corporations. (iif) Special rules for beneficiaries of pen-come is income from the international op-
sion funds. eration of ships or aircraft that—

(@) General rule. . _ (A) Government pension fund. (1) Is properly includible in any of the

(b) Special rule for CFC's with certain en+g) Non-government pension fund. income categories described in paragraph

tity shareholders. (iv) Special rule for stock owned by pub{h)(2) of this section; and

(1) Income inclusion test. licly-traded corporations. (2) Is the subject of an equivalent ex-

(2) Examples. _ (v) Special rule for not-for-profit organi- emption, as described in paragraph (h) of
Substantiating CFC stock h ; ; ; s

(c) Substantiating StoCk OWnership. zations. this section, granted by the qualified for-

(1) In general. _ (4) Ownership statements from shareeign country in which the foreign corpo-

(2) Documentation from certain U.S.j5|gers. ration seeking qualified foreign corpora-

?g)athlldir'it 4 retenti ‘g (i) Ownership statements from individu-tion status is organized. See paragraph
vailability and retention of docu-

X X als. (d) of this section for the definition of the

ments for inspection. (i) Ownership statements from foreigntermqualified foreign country

(d) Reporting requirements. governments. (c) Qualified foreign corporation-(1)

81.883—-4 Quialified shareholder stock  (iii) Ownership statements from publicly-General rule A qualified foreign corpo-

ownership test. traded corporate shareholders. ration is a corporation, as defined in

(a) General rule. (iv) Ownership statements from not-for-§8301.7701-2(b) and 301.7701-3 of this

(b) Qualified shareholder. profit organizations. chapter, that is engaged in the interna-
(v) Ownership statements from intermeditional operation of ships or aircraft and

(1) General rule. / X _ . - .
aries. that is organized in a qualified foreign

(2) Residence of individual shareholders. o g

(i) General rule. (A) General rule. country. To be a qualified foreign corpo-

(ii) Tax home. (B) Ownership statements from widely-ration the corporation must also satisfy
held intermediaries with registered sharesne of the three stock ownership tests de-

(3) Certain income tax convention restric: _ - : X :
tions applied to shareholders. holders owning less than one percent afcribed in paragraph (c)(2) of this section

(i) Application of restrictions. such widely-held intermediary. and satisfy the substantiation and report-
(i) Examples. (C) Ownership statements from pensiomg requirements described in paragraph
(4) Not-for-profit organizations. funds. _ (c)(3) of this section. A corporation may
(5) Pension funds. (1) Ownership statements from governbe a qualified foreign corporation with re-
(i) Pension fund defined. ment pension funds. spect to one category of qualified income
(i) Government pension funds. (2) Ownership statements from non-govbut may not be with respect to another
(iii) Non-government pension funds. emment pension funds. category of income. See paragraph (h)(2)
(iv) Beneficiary of a pension fund. (3) Time for making determinations. of this section for a discussion of cate-
(c) Rules for determining constructive(s) Availability and retention of docu- gories of qualified income.

ownership. ments for inspection. (2) Stock ownership testJo be a qual-
(1) General rules for attribution. (e) Reporting requirements. ified foreign corporation the foreign cor-
(2) Partnerships. §1.883-5 Effective date. poration generally must demonstrate and

document that more than fifty percent of

(a) General rule. , o the value of its stock is owned by quali-
(b) Electlp_n for retroactive application. g shareholders, as determined in
(c) Transition rule. , , §1.883-4 (qualified shareholder stock
Par. 3. Section 1.883-1 is revised t@,ynership test). However, a foreign cor-

read as follows: : : .
i) Grantor trusts. . ) poration will not be required to demon-
) 81.883-1 Exclusion of income from theyate that it satisfies the qualified share-

(4) Corporations that issue stock. international operation of ships or air- : £
(5) Mutual insurance companies and simigrag P P holder stock ownership test if it can
: demonstrate either that its stock is primar-

lar entities. ( ; ;

) o ) a) General rule Aforeign corporation ; ;
(6) Computation of beneficial interests ingp )i exclude from its gross income forlsl)éfl;]r?tireesgl:\grli;{aiﬂeg O: ;;igjt?gzhid
non-government pension funds. q g

= ) U.S. tax purposes any income it derive ; ; :
(d) Substantiation of stock ownership.  fom the international operation of Ship;;?}fe‘t(;yu(:]fdg tgilf ;Jgaltfg (Stl?:)elil ajrgg;r
(1) Gengral. rule. or aircraft if such income is qualified i”'test) or that it is .a controIFed foréli n cor-
(.2) Appl|cat|pn of general rule. come under paragraph (b) of this SeCtioﬁora'tion as determined under §5883—3
(i) Ownership statements. and if the corporation is a qualified for- '
(i) Three-year period of validity. g(CFC test).

. eign corporation under paragraph (C) of (3) sypstantiation and reporting re-
(3) Special rules. this section. See - ( . P g
) - . - : paragraph (€) of this segyirements—(i) General rule To be a
(i) Determining residence of certainion for the definition of the terrpera- § O

()General rule.

(ii) Partners resident in same country.
(iii) Examples.

(3) Trusts and estates.

(i) Beneficiaries.



qualified foreign corporation, a foreignall the facts and circumstances. (iif) Ship management;

corporation must include the following (4) Commissioner’s discretion to cure (iv) Obtaining crews for ships or air-
information in its Form I120F, “U.S. In- defects in documentationThe Commis- craft not operated by the corporation;
come Tax Return of a Foreign Corporasioner retains the discretion to cure any (v) The activities of a ship’s agent;
tion,” in the manner that the Form 1120Flefects in the documentation where the (vi) Ship or aircraft brokering;

and its accompanying instructions pre€ommissioner is satisfied that the foreign (vii) Freight forwarding;

scribes— corporation would otherwise be a quali- (viii) The activities of travel agents and
(A) The corporation’s name and ad{ied foreign corporation. tour operators;
dress (including mailing code); (d) Qualified foreign country A quali- (ix) Rental by a container leasing com-
(B) The corporation’s U.S. taxpayerfied foreign country is a foreign countrypany of containers and related equipment
identification number; that grants to corporations organized ifor inland transportation;
(C) The foreign country in which thethe United States an equivalent exemp- (x) Passive investment in an enterprise,
corporation is organized; tion, as described in paragraph (h) of thiscluding a pool, partnership, strategic al-

(D) The applicable authority for ansection, for the category of qualified in-liance, joint operating agreement, or other
equivalent exemption, (e.g., a citation t@ome earned by the foreign corporatiojoint venture, engaged in the international
either a statute in the country where theeeking qualified foreign corporation staoperation of ships or aircraft; or
corporation is organized or a diplomatidus. A foreign country may be a qualified (xi) The activities of a concessionaire.
note between the foreign country wheréoreign country with respect to one cate- (3) Definitions—(i) Full charter. Full
the corporation was organized and thgory of income but not with respect to aneharter (or full rental) means a time char-
United States that provides an equivalerdther category of income, as described iter or a voyage charter of a ship or a wet
exemption, or to Rev. Rul. 97-31 (1997-paragraph (h)(2) of this section. lease of an aircraft.

C.B. 703) (see 8601.601(d)(2) of this (e) Operation of ships or aircraft(1) (i) Time charter A time charter is a
chapter), if the foreign country is includedGeneral rule Only a corporation that is contract for the use of a ship or aircraft for
in Part Il or Il of the Table of countries an owner, lessor or lessee of an entire shipspecific period of time during which the
that currently provide an equivalent exor aircraft used to carry cargo or passemwner/lessor of the ship or aircraft retains
emption); gers for hire can be considered engaged @ontrol of the navigation and management

(E) The category or categories of qualithe operation of ships or aircraft. Theof the ship or aircraft (e.g., the
fied income for which an exemption istermoperation of ships or aircraftvhich owner/lessor continues to be responsible
being claimed; includes the operation of a single ship ofor the crew, supplies, repairs and mainte-

(F) A reasonable estimate of theaircraft, means— nance, fees and insurance, charges, com
amount of each category of U.S. source (i) Carriage of passengers or cargo famissions and other expenses connectec
qualified income for which the exemptionhire; with the use of the ship or aircraft).
is claimed,; (ii) Time or voyage charter of a ship, or (iii) Voyage charter A voyage charter

(G) Any other information required wet lease of an aircraft (full charter), ass a contract similar to a time charter ex-
under 81.883-2(f), 1.883-3(d), ordefined in paragraph (e)(3) of this sectiongept that the ship or aircraft is chartered

1.883-4(e); and (iif) Bareboat charter of a ship, or dryfor a specific voyage or flight rather than
(H) Any other specified information. lease of an aircraft, as defined in pardor a specific period of time.
(i) Further documentation If the graph (e)(3) of this section; or (iv) Wet lease When a time charter or

Commissioner requests in writing that the (iv) Active participation by a foreign voyage charter involves an aircraft, it is
foreign corporation substantiate represercorporation that is otherwise engaged ireferred to, in both cases, as a wet lease.
tations made under paragraph (c)(3)(i) ahe operation of ships or aircraft in a pool, (v) Bareboat charter A bareboat
this section, or under §1.883-2(f) partnership, strategic alliance, joint opereharter is a contract for the use of air-
1.882-3(d) or 1.883—4(e), the foreign corating agreement, code sharing or otharaft whereby the charterer/lessee is in
poration must provide the supporting docjoint venture, that is itself engaged in theomplete possession, control, and com-
umentation or substantiation within 60operation of ships or aircraft. mand of the ship or aircraft and per-
days following the written request. If the (2) Activities not considered operationforms functions normally performed by
foreign corporation does not provide albf ships or aircraft A corporation that is the owner/lessor of the ship or aircraft.
of the information requested within the 6(hot engaged in any of the activities deFor example, the charterer/lessee is re-
day period but demonstrates that the faikcribed in paragraph (e)(1) of this sectiosponsible for the navigation and man-
ure was due to reasonable cause and rgftall not be considered engaged in the opgement of the ship or aircraft, the crew,
willful neglect, the Commissioner mayeration of ships or aircraft. Examples okupplies, repairs and maintenance, fees
grant the foreign corporation a 30-day exactivities that do not constitute activitiesnsurance, charges, commissions and
tension to provide the supporting docuedescribed in (e)(1) include— other expenses connected with the use
mentation or substantiation. Whether a (i) The activities of a nonvessel-operatof the ship or aircraft. The owner/lessor
failure to obtain the documentation oling common carrier (NVOCC), as definedf the ship bears none of the expense ol
substantiation in a timely manner was duim paragraph (e)(3)(viii) of this section; responsibility of operation of the ship or
to reasonable cause shall be determined(ii) Space or slot charter, as defined imircraft.

by the Commissioner after consideringaragraph (e)(3)(vii) of this section; (vi) Dry lease When a bareboat char-



ter involves an aircratt, it is referred to asts of the United States does not, in itself,ound trip cruise may also include one or
a dry lease. constitute international operation of shipsnore intermediate stops at a U.S. port or
(vii) Space or slot charterA space or Or aircraft. ports for similar purposes.
slot charter is a contract for use of a cer- (2) Determining whether income is (i) International carriage of cargoIn-
tain amount of space (but less than all dfom international operation Whether come from the carriage of cargo will be
the space) on a ship or aircraft, and maycome is derived from the internationaincome from the international operation
be on a time or voyage basis. When usesperation of ships or aircraft is deterof ships or aircraft if the cargo is carried
in connection with passenger aircraft thisnined on a passenger-by-passenger bapistween a beginning point in the United
may be referred to as the sale of bloctas provided in paragraph (f)(2)(i) of thisStates and an ending point in a foreign
seats. section) and item of cargo-by-item ofcountry or vice versa. Carriage of cargo
(viii) Nonvessel operating commortargo basis (as provided in paragrapWill be treated as ending at the final desti-
carrier (NVOCC) A nonvessel operating (f)(2)(ii) of this section). In the case ofnation of the cargo even if, en route to
common carrier is an entity that holds itthe bareboat charter of a ship or the drjhat final destination, a stop is made at a
self out to the public as providing translease of an aircraft, whether the chartap.S. intermediate point, provided that the
portation for hire, assumes responsibilitfncome is derived from international opcargo is transported to its ultimate desti-
or has liability by law for safe transporta-€ration is determined by reference to thgation on the same ship or aircraft. If the
tion of shipments and arranges in its owhse of the ship or aircraft by the lowestcargo is transferred to another ship or air-
name with underlying carriers for the pertier operator in the chain of lessees (agraft, the carriage of the cargo may never-
formance of such transportation. Arprovided in paragraph (f)(2)(iii) of this theless be treated as ending at its final
NVOCC is distinguishable from a char-section). destination if the same taxpayer transports
terer/lessee in that a charterer/lessee hires(i) International carriage of passen-the cargo to and from the U.S. intermedi-
and has control of all or part of a vesselers—(A) In general Except in the case ate point and the cargo does not pass
An NVOCC is merely a customer of theof a round trip cruise, income from thethrough customs at the U.S. intermediate
ocean common carrier. Where amarriage of a passenger will be income@oint. Similarly, carriage of cargo will be
NVOCC consolidates shipments androm the international operation of shipgreated as beginning at the cargo’s point
holds itself out to the public as providingor aircraft if the passenger is carried beof origin, even if en route to its final desti-
transportation for hire, its services and litween a beginning point in the Unitednation, a stop is made at a U.S. intermedi-
abilities are comparable to that of astates and an ending point in a foreigate point, provided that the cargo is trans-
freight forwarder. country and vice versa. Carriage of a pagorted to its ultimate destination on the
(ix) Code-sharing arrangement£ode senger will be treated as ending at the pagame ship or aircraft. If the cargo is trans-
sharing is an arrangement in which oneenger’s final destination even if, en routéerred to another ship or aircraft, the car-
air carrier puts its identification code orto the passenger’s final destination, a stopage of the cargo may nevertheless be
the flight of another carrier. This allowsis made at an intermediate point for refutreated as beginning at the point of origin
the first carrier to hold itself out as pro-eling, maintenance, or other business re-the same taxpayer transports the cargo
viding service in markets where it doesons, provided the passenger does nt and from the U.S. intermediate point
not operate or where it operates infrechange aircraft or ships at the intermediand the cargo does not pass through cus-
quently. Code sharing can range from ate point. Similarly, carriage of a passertoms at the U.S. intermediate point.
very limited agreement involving only ger will be treated as beginning at the pa&epackaging, recontainerization, or any
one market, to alliances between internsenger’s point of origin even if, en routedther activity involving the unloading of
tional carriers involving agreements oro the passenger’s final destination, a stdpe cargo at the U.S. intermediate point
joint marketing, baggage handling, oneis made at an intermediate point and th&ill not change these results if the same
stop check-in service and sharing of frepassenger does not change aircraft &xpayer transports the cargo to and from
quent flyer awards. ships at the intermediate point. Carriagéhe U.S. intermediate point and the cargo
(f) International operation—(1) Gen- Of @ passenger will be treated as pegirgoes not pass through customs at the U.S.
eral rule. The terminternational opera- Ning or ending at a U.S. or foreign interintermediate point.

tion means operation of ships or aircraftmediate point if the passenger changes (ji Bareboat charter of ships or air-
as defined in paragraph (e) of this sectioircraft or ships at that intermediate poineraft used in international operationdf

on voyages or flights that begin or end in (B) Round trip travel on cruise ships a qualified foreign corporation bareboat
the United States, as determined in par#a the case of the carriage of a passengeharters a ship or dry leases an aircraft to
graph (f)(2) of this section, and corre-on a round trip cruise that begins in the lessee and the lowest tier lessee-opera-
spondingly end or begin in a foreignUnited States, stops at a foreign intermder in the chain of ownership uses such
country. The term does not include a voydiate port for shore excursions, refuelingship or aircraft for the international car-
age or flight that begins and ends in thenaintenance, or other business reasongge of passengers or cargo for hire, as
United States even if the voyage or flighaind returns to the same or another U.8escribed in paragraphs (f)(2)(i) and (ii)
contains a segment extending beyond thgort, the carriage of such passenger on tloé this section, the qualified foreign cor-
territorial limits of the United States withround trip cruise will be treated as interporation may exclude the proportion of
no stop in a foreign country. Operation ohational operation of a ship under parathe bareboat charter income attributable
ships or aircraft beyond the territorial lim-graph (f)(2)(i)(A) of this section. Such ato such international operation of the ship



or aircraft. The foreign corporation mustkration include— (vii) The carriage of passengers or
use a reasonable method for determining (i) Contracting for the international car-cargo on ships or aircraft on domestic
the proportion of the charter income thatiage of cargo or passengers, as defined liegs, not treated as international operation
is attributable to such international operaparagraph (f) of this section, using a spaasnder paragraph (f) of this section, either
tion. Two reasonable methods for detemr slot charter, alliance, code sharing doy the foreign operator or by a U.S. oper-
mining the amount of charter income atsimilar arrangement, on ships or aircrafator that is a member with the foreign op-

tributable to the international operation obperated by another carrier; erator in a pool, partnership, strategic al-
the ship or aircraft are the following: (i) Temporary investment of working liance, joint operating agreement, code
(A) Ratio based on useMultiply the capital funds; sharing or other joint venture, that is itself

annual charter amount attributable to use (iii) Sale of tickets for an internationalengaged in the operation of ships or air-
of the ship or aircraft by a lessee by aoyage by a ship operator for another shipraft.
ratio, the numerator of which is the totabperator; (h) Equivalent exemptiea(1) General
number of days of uninterrupted travel on (iv) Sale of tickets for an internationalrule. A foreign country grants an equiva-
voyages or flights of such ship or aircrafflight by an air carrier for another air cardent exemption when it exempts from tax-
between the United States and the fartheser; ation income from the international oper-
point or points where cargo or passengers (v) Rental of containers in connectiomation of ships or aircraft derived by
are loaded en route to, or discharged emith the international carriage of goodsorporations organized in the United
route from, the United States, and the désy sea by the operator of a ship or by afstates. Whether a foreign country pro-
nominator of which is the total number ofby the operator of an aircraft; vides an equivalent exemption must be
days in the smaller of the taxable year or (vi) Contracting with concessionairesdetermined separately with respect to
the particular charter period. For this purfor performance of services onboard dureach category of income, as provided in
pose, the number of days during whicling the international operation of the opparagraph (h)(2) of this section. How-
the ship or aircraft is not generating transerator’s ship or aircraft as the case magver, an equivalent exemption may be
portation income, within the meaning ofbe; or available for income derived from the in-
section 863(c)(2), for example while the (vii) Bareboat charter of ships or air-ternational operation of ships even though
ship or aircraft is out of service whilecraft normally used by the operator in inincome derived from the international op-
being repaired or maintained, should ndernational operation but currently noteration of aircraft may not be exempt, and
be included in the numerator of the ratio.needed, if the ship or aircraft is used byice versa. For rules regarding sharehold-
(B) Ratio based on gross incom®lul- the lessee for international voyages ogrs resident in a foreign country that of-
tiply the annual charter amount attributflights. fers an exemption under an income tax
able to the use of the ship or aircraft by (2) Activities not considered incidentalconvention, see §1.883-4(b)(3). An
the lessee by a ratio, the numerator db the international operation of ships orequivalent exemption may exist where the
which is the U.S. source gross transportaircraft. Examples of activities that areforeign country—
tion income (USSGTI as that term is denot considered to be incidental to the in- (i) Generally imposes no tax on in-
fined in section 887(b)) earned from theernational operation of ships or aircraftome, including income from the interna-
operation of the vessel or aircraft by théy an operator include— tional operation of ships or aircraft;
lowest tier lessee-operator, and the de- (i) The sale of or arranging for train (i) Specifically provides a domestic
nominator of which is the total gross intravel, bus transfers, land tour packagefaw tax exemption for income derived
come of such lessee-operator from the opr port city hotel accommodations withinfrom the international operation of ships
eration of the ship or aircraft during thehe United States or a foreign country, oor aircraft, either by statute, decree, or
smaller of the taxable year or the term athe sale of airline tickets by a cruise shiptherwise; or
the charter, if such information is avail-operator or cruise tickets by an air carrier; (iii) Exchanges diplomatic notes with
able. An allocation based on the net in- (ii) The sale or rental of real property; the United States, or enters into an agree:
come of such lessee-operator will not be (iii) Treasury activities involving the ment with the United States, that provides
considered reasonable for this purpose. investment of excess funds or fund$or a reciprocal exemption under section
(9) Activities incidental to the interna- awaiting repatriation generated by the o883.
tional operation of ships or aircraf(1) eration of ships or aircraft; (2) Determining equivalent exemptions
General rule Certain activities of an op- (iv) Rental of containers for a domestidor each category of incomeWhether a
erator of ships or aircraft are so closely rdeg of transportation in connection withforeign country grants an equivalent ex-
lated to the primary activity of operationinternational carriage of cargo; emption is determined separately with re-
of ships or aircraft that they are consid- (v) Passive investment in an enterprisspect to each category of income listed in
ered incidental to such operations. Inengaged in the international operation gbaragraphs (h)(2)(i) through (vii) of this
come from these incidental activities is elships or aircraft; section and is determined separately with
igible for the reciprocal exemption under (vi) Services performed for partiesrespect to income from the operation of
this section. Examples of activities of ather than passengers, consignors or coships and income from the operation of
foreign corporation engaged in the intersignees, such as ground services at podscraft. Where an exemption is unavail-
national operation of ships or aircraft thaor airports or ship or aircraft maintenanceable in the foreign country for a particular
may be considered incidental to such opar category of income, a foreign corporation



organized in that country shall not be perrespect to different categories of such in- (v) Territorial tax systems A foreign
mitted to exempt that category of income&ome. If a foreign corporation bases itsountry with a territorial tax system will
from U.S. tax under this section, everlaim for an exemption on section 88%de treated as granting an equivalent ex-
though the foreign country may grant amather than the income tax convention, themption if it treats income from the inter-
equivalent exemption for other categorieforeign corporation must satisfy all of thenational operation of ships or aircraft de-
of income. An equivalent exemption mayequirements under this regulation taived by a U.S. corporation as 100 percent
be available for income derived from thegualify for an exemption from U.S. in- foreign source and thereby not subject to
international operation of ships evercome tax. See §1.883-4(b)(3) for ruletax, even if the income is derived from a
though income derived from the internaregarding shareholders resident in a foroyage or flight that begins or ends in that
tional operation of aircraft may not be exeign country that offers an equivalent exforeign country.
empt, and vice versa. A separate determgmption under a treaty. (vi) Countries that tax on a residence
nation of whether a foreign country grants (4) Exemptions not qualifying as equiv-basis A foreign country that generally
an equivalent exemption must be madalent exemptions-(i) General rule Ex- provides an equivalent exemption to cor-
for each of the following categories of in-emptions provided to corporations orgaporations organized in the United States
come— nized in the United States by certairbut also imposes a residence-based tax or
(i) Income from the carriage of cargoforeign countries may not satisfy thecertain corporations organized in the
and passengers (operating income); equivalent exemption requirements of thifnited States, may nevertheless be con-
(if) Time or voyage (full) charter in- section. sidered to grant an equivalent exemption
come (or full rental); (i) Reduced tax rate or time limited exif the residence-based tax is imposed only
(iif) Bareboat charter income (or bareemption The exemption granted by theon a corporation organized in the United
boat rental); foreign country’s law or income tax con-States that maintains its center of manage-
(iv) Incidental bareboat charter incomesention must be a complete exemptionment and control or other comparable at-
(or incidental bareboat rental); The exemption may not constitute merelyributes in that foreign country. If the res-
(v) Incidental container-related in-a reduction to a non-zero rate of tax levietdlence-based tax is imposed on
come; against corporations organized in theorporations organized in the United
(vi) Income incidental to the operationUnited States engaged in the internation&tates and engaged in the international
of ships or aircraft other than incidentabperation of ships or aircraft or a tempoeperation of ships or aircraft that are not
income described in paragraphs (h)(2)(ivjary reduction to a zero rate of tax fomanaged and controlled in that foreign
and (v) of this section; and only a limited period of time, such as incountry, the foreign country shall not be
(vii) Capital gains of the operator fromthe case of a tax holiday. treated as a qualified foreign country and
the sale, exchange or other disposition of (iii) Inbound or outbound freight tax shall not be considered to grant an equiva-
a ship, aircraft, container or related equip#ith respect to the carriage of cargo, thient exemption for purposes of this sec-
ment or other moveable property used bfpreign country must provide an exemption.
that operator in the international operatiotion from tax for income from transport- (vii) Exemptions within categories of
of ships or aircraft. ing freight both inbound and outboundncome A foreign country must provide
(3) Special rule with respect to incomebefore it will be considered to grant aran exemption from tax for all income in a
tax conventions If a corporation is orga- equivalent exemption. A foreign countrycategory of income, as defined in para-
nized in a foreign country that provides arthat imposes tax only on outbound freighgraph (h)(2) of this section. For example,
equivalent exemption only through an inwill not be treated as granting an equivaa country that exempts income from the
come tax convention with the Unitedlent exemption for income from transportbareboat charter of passenger aircraft but
States, the foreign corporation must satng freight inbound into that country. not the bareboat charter of cargo aircraft
isfy the terms of that convention before it (iv) Exemptions for limited types ofdoes not provide an equivalent exemp-
can receive a benefit under the conventiorargo. A foreign country must provide antion. However, an equivalent exemption
and the foreign corporation may not clainexemption from tax for income from may be available for income derived from
an exemption under section 883. If, howtransporting all categories of cargo beforéhe international operation of ships even
ever, the corporation is organized in a forit will be considered to grant an equivathough income derived from the interna-
eign country that offers an equivalent exlent exemption. For example, if a foreigrtional operation of aircraft may not be ex-
emption under an income tax conventiomountry were generally to impose tax oempt, and vice versa.
and also by some other means, such as imgome from the international carriage of (i) Treatment of possessiona posses-
diplomatic note or domestic law, the forcargo but to provide a statutory exempsion of the United States will be consid-
eign corporation may choose annuallyion for income from transporting agricul-ered to grant an equivalent exemption and
whether it will claim benefits under sec-tural products, the foreign country wouldwill be treated as a qualified foreign coun-
tion 894 and the income tax convention onot be considered to grant an equivalenty if it is on a mirror system. The term
an exemption under section 883. Thigxemption with respect to income frommirror systenrefers to the general applic-
choice will apply with respect to all in-the international carriage of cargo anébility in the possession of the Internal
come of the corporation from the internapassengers and would not be a qualifielevenue Code of 1986, as amended, with
tional operation of ships or aircraft andoreign country with respect to that typehe name of the possession substituted for
the choice cannot be made separately witif income. “United States” where appropriate. If a



possession does not use a mirror systeinmitation On Benefits article in a Unitedto each class of stock described in para-
the possession may nevertheless beStates income tax convention; and graph (d)(2)(i) of this section (relating to
qualified foreign country if, for example, (v) Any other exchange that the Secreclasses of stock relied on to meet the reg-
it provides for an equivalent exemptiortary may designate by regulation or othemlarly traded test)—
through its internal law. wise. (1) The number of shares in each such
() Expenses related to exempt income (2) Exchanges with multiple tierdf an class that are traded during the taxable
not deductible from non-exempt incameexchange in a foreign country has morgear on all established securities markets
If a qualified foreign corporation derivesthan one tier or market level on whichn that country exceeds
income from the international operatiorstock may be separately listed or traded, (2) The number of shares in each such
of ships or aircraft as well as from a noneach such tier shall be treated as a sepdass that are traded during that year on
exempt activity, and that income is effecrate exchange. established securities markets in any other
tively connected with the conduct of a (3) Computation of dollar value of single foreign country.
trade or business within the United Statestock traded For purposes of paragraph (d) Regularly traded—(1) General
the foreign corporation may not deductb)(1)(i) of this section, the value in U.S.rule. For purposes of this section, stock
from income derived from a non-exemptollars of shares traded during a calendaf a corporation is regularly traded on one
activity, any amount otherwise allowableyear shall be determined on the basis @i more established securities markets, ac
as a deduction from qualified shipping othe dollar value of such shares traded akefined in paragraph (b) of this section,
aircraft income if that income is excludedeported by the International Federatiotif—
under this proposed rule. See sectioof Stock Exchanges located in Paris, or, if (i) One or more classes of stock of the
265(a)(2). not so reported, then by converting int@orporation that, in the aggregate, repre-
Par. 4. Sections 1.883-2 throughJ.S. dollars the aggregate value in locadent 80 percent or more of the total com-
1.883-5 are added to read as follows: currency of the shares traded using an ekined voting power of all classes of stock
§1.883-2 Treatment of publicly-traded change rate equal to the average of the such corporation entitled to vote and of
spot rates on the last day of each month die total value of the stock of such corpo-
) . the calendar year. ration are listed on such market or mar-
(2) General rule Aforeign corporation 4y Qver-the-counter marketAn over- kets during the taxable year; and
shall satisfy the stock ownership test of,e_counter market is any market re- (i) With respect to each class relied on
81.883-1(c)(2) if it is considered a pubsja e by the existence of an interdealelo meet the 80 percent requirement of
licly-traded corporation and satisfies the, otation system. An interdealer quotaparagraph (d)(1)(i) of this section—
substantiation and reporting requiremenig,, system is any system of general cir- (A) Trades in each such class are ef-
of paragraphs (e) and (f) of this sectionyjation to brokers and dealers that regdected, other than in de minimis quanti-
To be considered a publicly-traded corpop, |y gisseminates quotations of stocksies, on such market or markets on at leas
ration, the stock of the foreign corporay g securities by identified brokers 060 days during the taxable year (or 1/6 of
tion must be primarily traded and reguyeglers, other than by quotation sheetbe number of days in a short taxable
larly traded on one or more establisheg},t are prepared and distributed by a brgear): and
securities markets, as those terms are ggs; or gealer in the regular course of busi- (B) The aggregate number of shares in
fined in paragraphs (b), (c), and (d) of thigiess and that contain only quotations afach such class that are traded on sucl
section, in the United States or any qualisch proker or dealer. market or markets during the taxable year
fied foreign country. (5) Discretion to determine that an ex-are at least 10 percent of the average num
(b) Established securities marke{1) change does not qualify as an establisheaer of shares outstanding in that class dur-
General rule For purposes of this seC-gecrities market The Commissioner ing the taxable year (or, in the case of a
tion, the termestablished securities mar-p, 5y determine that a securities exchangghort taxable year, a percentage that
ket_means,_for any ta_v_(able year— _that otherwise meets the requirements @fquals at least 10 percent of the average
(i) A foreign securities exchange that ispis paragraph (b) of this section does natumber of shares outstanding in that class
officially recognized, sanctioned, or Su,5jify as an established securities maduring the taxable year multiplied by the
pervised by a governmental authority Ofe¢ i number of days in the short taxable year,
the country in which the market is lo- )y The exchange does not have adafivided by 365).
cated, and has an annual value of sharg§aie jisting, financial disclosure, or trad- (2) Classes of stock traded on a domes-
traded on the exchange exceeding $1 bilyy requirements (or does not adequateljc established securities market treated
lion during each of the three calendagnqrce such requirements); or as meeting trading requirements class
years immediately preceding the begin- (jj) There is not clear and convincingof stock that is traded during the taxable
ning of the taxable year; evidence that the exchange ensures tlyear on an established securities market
~ (i) A national securities exchange that.tjye trading of listed stocks. located in the United States shall be con-
is registered under section 6 of the Securi- ¢y primarily traded For purposes of sidered to meet the trading requirements
ties Act of 1934 (15 U.S.C. 781); this section, stock of a corporation is priof paragraph (d)(1)(ii) of this section if
(iii) A United States over-the-counterpaviiy traded on one or more establishethe stock is regularly quoted by dealers
market, as defined in paragraph (b)(4) fecyrities markets, as defined in paramaking a market in the stock. A dealer

this section; , graph (b) of this section, if, with respecimakes a market in a stock only if the
(iv) Any exchange designated under &

corporations.



dealer regularly and actively offers to, andection 1563(e)(1), and stock owned withation for purposes of §1.883-1(c)(2)
in fact does, purchase the stock from, arttie application of section 267(c). Furthemnust substantiate that the stock of the for-
sell the stock to, customers who are naih determining whether a corporation is reeign corporation is primarily and regu-
related persons (as defined in sectiolated to a partnership under sectiofarly traded on an established securities
954(d)(3)) with respect to the dealer in the67(b)(10), a person is considered to owmarket. If one of the classes of stock on
ordinary course of a trade or business. the partnership interest owned directly bwhich the foreign corporation relies to
(3) Closely-held classes of stock nosuch person and the partnership interesteet this test is closely-held within the
treated as meeting trading requirement owned with the application of sectionmeaning of paragraph (d)(3)(i) of this sec-
(i) General rule Except as provided in 267(e)(3). tion, the foreign corporation must obtain
paragraph (d)(3)(ii) of this section, a class (4) Anti-abuse rule Trades between an ownership statement described in
of stock of a foreign corporation listed orrelated persons described in sectio81.883-4(d) from each qualified share-
an established securities market or ma267(b), as modified by paragraphholder and intermediary that it relies upon
kets and otherwise meeting the trading réd)(3)(iii) of this section, and trades con+o satisfy the exception to the closely-held
quirements of paragraph (d)(1)(ii) of thisducted in order to meet the requirementslass of stock rule, but only to the extent
section shall not be treated as meeting tled paragraph (d)(1) of this section (thesuch statement would be required if the
trading requirements of paragraphrading rule) shall be disregarded. A clas®reign corporation were relying on the
(d)(1)(ii) of this section (or the require-of stock shall not be treated as meetingualified shareholder test of §1.883—-4
ments of paragraph (d)(2) of this sectionjhe trading requirements of paragraphith respect to those shares of stock. The
for a taxable year if, at any time during(d)(1) of this section if there is a pattern oforeign corporation must also maintain
the taxable year, one or more persons whrades conducted to meet the requiremerasd provide to the Commissioner upon re-
own at least 5 percent of the value of thef paragraph (d)(1) of this section. Foiuest a list of its shareholders of record
outstanding shares of the class of stock @ample, trades between two persons thahd any other relevant information known
percent shareholders as determined undeccur several times during the taxabléo the foreign corporation.
paragraph (d)(3)(iii) of this section) own,year may be treated as an arrangement or(2) Availability and retention of docu-
in the aggregate, 50 percent or more & pattern of trades conducted to meet thments for inspectionThe documentation
the value of the shares. trading requirements of paragrapldescribed in paragraph (e)(1) of this sec-
(i) Exception Notwithstanding the (d)(1)(ii) of this section. tion must be retained by the corporation
general rule of paragraph (d)(3)(i) of this (5) Example The closely-held class of seeking qualified foreign corporation sta-
section, a closely-held class of stock thaitock rule in paragraph (d)(3) is illustratedus (the foreign corporation) until the ex-
otherwise satisfies the trading requireby the following example: piration of the statute of limitations for
ments of paragraph (d)(1)(ii) of this sec- Example. Closely-held exceptieii) Facts X  the taxable year of the foreign corporation
tion may be treated as meeting such tradf- @ corporation organized in a qualified foreigny \yhich the documentation relates. Such
. . . . country. X has one class of stock that is listed an . .
ing requwements |_f the forelgnprim‘,jIrin traded on an established securities mark oc_umenta_non must be mad_e f_;tvallable
corporation can establish that more thajg the qualified foreign country. The class of stoc€Or inspection by the Commissioner at
50 percent of the value of the outstandingf X also meets the trading requirements of parssuch time and such place as the Commis-
shares of the class of stock is owned, @raph (d)(1)(ii) of this section. However, the foundsioner may request in writing.
treated as owned under §1.883-4(c), Utgg family owns 60 percent of that class of stock (f) Reporting requirementsA foreign
" rough Hold Co. The remaining 40 percent is not . . . .
persons who are qualified shareholderg, 1 by any 5 percent shareholder. Some of tl%orporatmn relying on 'Fhls sec_t|on to sat-
within the meaning of §1.883-4(b), forfamily members are U.S. residents, while the relSfy the stock ownership requirements of
more than half the number of days duringnaining family members are residents of the quali§1.883—1(c)(2) must provide the follow-
the taxable year. In addition, such peified foreign country. Individuals A and B are mem-ing information that is current as of the
sons may not own their interests in th&¢'s of the founding family and each owns 1G:ng of the corporation’s taxable year, in
foreign corporation either directly or byPerce" of the stock of Hold Co. ddition to the information required in
g . p - . y y (i) Analysis Because Hold Co owns 60 percenf”’l ) _q -
applying the attribution rules of of the class of stock, Hold Co is a 5 percent shar&1.883-1(c)(3) to be included in its Form
81.883-4(c) through bearer shares. Fulelder and the class of stock will not be regularly1120F for the taxable year—
ther, the foreign corporation must obtairraded unless X can prove, applying the attribution (1) The name of the country in which
from such persons the relevant documeI?E'eeztgifi'fsfggdg\fv)r;etgagm?éztézags5gwﬂzgir:d‘gbe stock is primarily traded;
tatl_(_)_n described in §1.883—4(d). §1.883-4(c), by residents of a qualified foreign (2) The name of the estabhs_hed securi-
(iii) Treatment of related persanSolely  country. If X can demonstrate that more than 581€S market or markets on which that the
for purposes of determining whether a pelercent of the stock held by Hold Co is owned bytock is listed;
son is a 5 percent shareholder, persons realified shareholders, X can meet this burden and (3) A description of each class of stock
lated within the meaning of section 267(b§?he stock of X will be regularly traded because th¢g|jed ypon to meet the requirements of
exception in paragraph (d)(3)(ii) of this section . . . .
shall be treated as one person. In determifj; 4 apply. paragraph (d) of this section, including
ing whether two or more corporations are (e) Substantiation that a foreign corpo-_the number of shares issued and outstand-
members _of the same controlle_d 9rOURytion is publicly tradee—(1) In general N9 @s of the close of the taxable year,
under section 267(b)(3), a person is consigk foreign corporation that relies on the (4) For each c_Iass of stock relied upon
ered to own stock own_ed dlrectly_ by_SUCIE;uincIy traded test of this section to est© m_eet the_rqulrements of paragraph (d)
person, stock owned with the application of;jish that it is a qualified foreign corpo-Of this section, if one or more 5 percent



shareholders, as defined in paragrapthis section unless— CFC has one or more U.S. shareholders
(d)(3)(i) of this section, own in the aggre- (i) Such corporation would be a CFC ashat are domestic partnerships, estates, o
gate 50 percent or more of the value of th@efined in section 957(a) if such sectiortrusts, the proportionate interest of the
outstanding shares of that class of stock atere applied without regard to sectiorsubpart F income of the CFC will not be
any time during the taxable year, state—318(a)(4); and treated as includible in the gross income
(i) The name and address of each 5 per- (ii) More than 50 percent of the CFC’sof any partner, beneficiary or other inter-
cent shareholder of that class of stock arglibpart F income (as defined in sectioast owner of such U.S. shareholder that is
each related person whose stock is treat®82) derived from the international operaa U.S. citizen, resident of the United
as owned by the 5 percent shareholder; tion of ships or aircraft is includible, pur-States or a domestic corporation unless
(if) For each qualified shareholder ofsuant to section 951, in the gross incomthe CFC obtains the documentation de-
the closely-held class of stock uporof one or more U.S. citizens, individualscribed in paragraph (c)(2) of this section.
whom the corporation intends to rely taesidents of the United States or domestic (2) Documentation from certain U.S.
satisfy the exception to the closely-helatorporations for the taxable years of suckhareholders—(i) In general A CFC can
class of stock rule of paragraph (d)(3)(iipersons in which the taxable year of thenly meet the documentation requirements

of this section— CFC ends. of paragraph (c)(1) of this section if the
(A) The name of each such share- (2) Examples The income inclusion CFC obtains the following documentation

holder; test of this paragraph (b) is illustrated ifrom each U.S. shareholder that is a part-
(B) The percentage of the total value othe following examples: nership, estate or trust, with respect to the

the stock held by each such shareholder; Example 1 CFC eamns U.S. source income fromgaxable year of the entity which ends with
(C) The address of record of each sudf€ international operation of aircraft that is not efyy \yithin the taxable year of the CFC—
hareholder: fectively connected with the conduct of a U.S. trade (A) A co of the Eorm 5471. “Infor-
S ! . or business. CFC is organized in a qualified foreign \" Py o
(D) The country of residence of eachountry. CFC is not a publicly traded corporationmation Return of U.S. Persons With Re-
such shareholder, determined undednd all of its U.S. shareholders, as defined in sectigpect to Certain Foreign Corporations,” if
§1.883-4(b)(2)(residence of individual®51(b), are domestic partnerships. All of the partrequired to be filed with the U.S. share-
shareholders) or §1.883—4(d)(3)(specidle’s in those domestic partnerships are citizens apgh|qer’s return and with the Internal Rev-

esidents of foreign countries. Thus, the CFC fails

rules for residence of certain sharehold;, i -ome inclusion test of paragraph (b)(1) of thi€ "Y€ Service Center, Philadelphia PA

ers); section because no amount of the CFC's relevart9299;

(E) The portion of the taxable year ofubpart F income is includible in the gross income (B) A written statement, signed under
the foreign corporation during which theof one or more U.S. citizens, individual residents ohenalties of perjury by a person autho-
requisite ownership in the closely-heldh€ United States or domestic corporations. Thergizaq tg sign the U.S. Federal tax return of
block of stock b lified sh hold fore the CFC must satisfy the rules of §1.883—4, r he U.S. sh hold idi the fol

oc 0_ S_ OCk by qualified shareno el’Sgarding the qualified shareholder stock ownersh} e_ T S are_ 0 er' providing the fol-
was satisfied; test, in order to satisfy the stock ownership test dPWing information with respect to each

(5) The percentage of the value of th@1.883-1(c)(2) and be considered a qualified foreigh).S. citizen, individual resident of the
class of stock represented by the widelysorporation. ‘ _ ~United States or domestic corporation that
held block of stock; and _ qujﬁiae??g?eénscrggmcrs ;idaiffof;;%iﬂzji’r;zeﬁs a partner, beneficiary or other interest

(6) Any other specified information. _ corporation. Corp A, a domestic corporation, own$WN€T of each such US shareholder and
§1.883-3 Treatment of controlled foreigrsg percent of the value of the stock of Ship Co. x, #PON whom the CFC intends to rely to
corporations—(a) General rule A for- domestic partnership, owns the remaining 50 pesatisfy the income inclusion test of para-
eign corporation that is a controlled for-cent of the value of the stock of Ship Co. AU.S. citgraph (b)(1) of this section—
eign corporation (CFC), as defined in sedZe" is @ partner owning a 20 percent interest in X. (1) The name, address (if not a non-res-
tion 954(a), satisfies the stock ownershimdlvIdual partners owning 80 percent of X are citiy ential address, such as a post office box

! o0 ) Qens and residents of foreign countries. There are HS . ' s P )

test of §1.883-1(c)(2) if it meets the iNspecial allocations of partnership income. Ship c®F In care of a financial intermediary or
come inclusion test in paragraph (b)(1) ofatisfies the income inclusion test of paragrapstock transfer agent), and taxpayer identi-
this section and satisfies the substantigp)(1) of this section because 60 percent (50% fication number;
tion and reporting requirements of para20% x 50%))of the subpart F income would be in- 5y The jnterest owner’s proportionate

hs (c) and (d) of this section, res eClUdIble In the gross income of U.S. citizens or indi, terest in the U.S. shareholder that re-
grap v p Q/idual residents of the United States or domestig1 N .
tively (the CFC test). A CFC that fails thecorporations. If Ship Co satisfies the substantiatioH€Cts that owner’s share of subpart F in-
income inclusion test of paragraph (b)(1nd reporting requirements of paragraphs (c) and (@ome required to be included in income
of this section may not satisfy the stoclf this section, respectively and the reporting reon such interest owner’'s U.S. Federal in-
ownership test of §1.883-1(c)(2) unlesfgourier?mnecrgrs g:;tit)':%_l(c)@' it will be a qualified;ome tax return;
the CFC demonstrates that it meets either(cg) SLTbstanﬁatin CEC stock owner- (3) The percentage of the vote and the
the publicly traded test of §1.883-2 or the 9 percentage of the value of shares of the

qualified shareholder test of §1.883-4. Sh.” (1). In gener_aJ A CFC relying on .CFC owned by each such interest owner;
. . . this section to satisfy the stock ownershi

(b) Special rule for CFCs with certain . Flmd

entity shareholders- (1) Income inclu- test of §1.883-1(c)(2) must establish a

sion test For purposes of these proposet 1€ facts necessary o satisfy the Commis (ii) Availability and retention of docu-
. ; ioner that it qualifies under the CFC test. . . .

rules, a CFC will not be considered to saf- . : : ents for inspectionThe documentation
or purposes of the income inclusion tes

isfy the requirements of paragraph (a) oéf paragraph (b)(1) of this section, if the escribed in paragraph (c)(2)(i) of this

(C) Any other specified information.



section must be retained by the corporahareholder only if the shareholder—  dent of a qualified foreign country based
tion seeking qualified foreign corporation (i) Is a resident of a country that offerson special rules pursuant to paragraph
status (the CFC) until the expiration of then equivalent exemption for the saméd)(3) of this section.
statute of limitations for the taxable yeatype of income (as described in §1.883— (ii) Tax home For purposes of this sec-
of the CFC to which the documentatiori(h)(2)), as that earned by the foreign cottion, an individual’s tax home is considered
relates. Such documentation must bporation and for which the foreign corpo+o be located at the individual’s regular or
made available for inspection by theation is seeking an exemption; principal (if more than one regular) place of
Commissioner at such place as the Com- (ii) Does not own its interest in the for-business. If the individual has no regular or
missioner may request in writing. eign corporation through bearer shares gprincipal place of business because of the
(d) Reporting requirementsA foreign ther directly or by applying the attributionnature of his business (or lack of a busi-
corporation that relies on the CFC test afules of paragraph (c) of this section; ness), then the individual’s tax home is lo-
this section to satisfy the stock ownership (iii) Provides to the foreign corporationcated at his regular place of abode in a real
test of 81.883-1(c)(2), must provide thehe documentation required in paragrapand substantial sense. If an individual has
following information in addition to the (d) of this section and the foreign corporano regular or principal place of business
information required in §1.883—-1(c)(3) totion meets the reporting requirements adnd no regular place of abode in a real and
be included in its Form 1120F for the taxparagraph (e) of this section with respedubstantial sense in a qualified foreign
able year. The information must be curto such shareholder; and country for 183 days or more of the taxable
rent as of the end of the corporation’s tax- (iv) Is described in one of the followingyear, that individual does not have a tax
able year and must include thecategories of qualified shareholders— home for purposes of this section.
following— (A) An individual not described in  (3) Certain income tax convention re-
(1) The name, address in the corporatgaragraph (b)(1)(iv)(E) of this sectionstrictions applied to shareholdes(i)
records (if that address is not a non-res{whose residency is determined undeipplication of restrictions A shareholder
dential address such as a post office bgaragraph (b)(2) of this section); otherwise described in paragraph (b)(1) of
or in care of a financial intermediary or (B) The government of a qualified for-this section may be a resident of a foreign
stock transfer agent) and taxpayer identeign country (or a political subdivision orcountry that provides an equivalent ex-
fication number of each U.S. shareholddocal authority of such country); emption for the category of income at
of the CFC; (C) A foreign corporation that is orga-issue through an income tax convention
(2) The percentage of the value of thaized in a qualified foreign country andwith the United States. If the shareholder
shares of the CFC that is owned by eadheets the publicly traded rules ofrelies on the convention to demonstrate

U.S. shareholder, as defined in sectio§1.883-2; that the country of residence provides an
957(a) if such section were applied with- (D) A not-for-profit organization de- equivalent exemption and the convention
out regard to section 318(a)(4); scribed in paragraph (b)(4) of this sectiohas a requirement in the shipping and air

(3) If one or more of the U.S. shareholdthat is not a pension fund as defined itransport article other than residence,
ers is a domestic partnership, estate @aragraph (b)(5) of this section and that isuch as place of registration or documen-
trust, the name, address, taxpayer identiforganized in a qualified foreign country;tation of the ship or aircraft, or in the lim-
cation number and percentage of the vota itation on benefits (LOB) article, such as
and the percentage of the value of shares of(E) A beneficiary of a pension fund (asa percentage of resident ownership, the
the CFC owned by each interest owner afefined in paragraph (b)(5)(iv) of this secshareholder is not a qualified shareholder
each such U.S. shareholder that is a U.8on) administered in or by a qualified for-unless the corporation seeking qualified
citizen, individual resident of the Unitedeign country (whose residency is deterforeign corporation status would satisfy
States or a domestic corporation; and  mined under paragraph (d)(3)(iii) of thisany such additional requirement if it were

(4) Any other specified information.  section). organized in such foreign country.
§1.883-4 Qualified shareholder stock (2) Residence of individual sharehold- (ii) Examples The rules of this para-
ownership test ers—(i) General rule An individual not graph (b)(3) are illustrated by the follow-

) . described in paragraph (b)(1)(iv)(E) ofing examples:
(2) General rule Aforeign corporation s section is a resident of a qualified for- Example 1. LOB article requiring additional
shall satisfy the stock ownership test Oéign country only if the individual is fully Country B ownership Ship Co is organized in
§1.883-1(c)(2) if more than 50 percent ofiable to tax as a resident in such CountrCountry A. Country A provides an equivalent ex-

its stock (by value) is owned, or treated R o (¥mption through a diplomatic note. Eighty percent
owned b)(/ gpplying)] the attribution rules o .g., an individual who is liable to tax on the value of the shares of Ship Co is owned by a

- ) a remittance basis in a foreign countryesident of Country B. Country B provides an
paragraph (c) of this section, for at leasf;|| not be treated as a resident of thagquivalent exemption only through an income tax
half of the number of days in the foreigr}:ountry) and. in addition— convention with the United States. The limitation
corporation’s taxable vear by one or more L , ... on benefits article in the income tax convention be-
quzflified shareholders),/. In a){jdition a for (A) The_ individual's tax home’__WIthm_ tween the United States and Country B requires that
. . ! the meaning of paragraph (b)(2)(ii) of thisnore than 75 percent of the value of the shares of a
eign corporatlon_ must m.eet the SubSt"’mtgeCtion, is within that qualified foreign Country B corporation must be owned by residents
ation and reporting requirements of Par%ountry for 183 days or more of the taxof Country B before such corporation could receive
graphs (d) and (e) of this section. able year: or benefits under the income tax convention. In accor-

(b) Qualified shareholder(1) Gen- (B) The individual is treated as a resi_dance with paragraph (b)(3) of this section, in order

eral rule. A shareholder is a qualified for the Country B resident to be a qualified share-



holder, Ship Co must meet the LOB requirements afefined The termpension fundshall tion to the closely-held test of
the United States/Country B income tax conventiopnean a government pension fund or §1.883-2(d)(3)(ii) and paragraph (a) of this
gpp“ed as if Ship Co were a Country B corporation government pension fund, as thossection, stock owned by or for a corpora-
ecause 80 percent of the value of the shares of Ship . . . . . .
Co is owned by a resident of Country B, this requirel€'Ms are defined, respectively, in paration, partnership, trust, estate, or mutual in-
ment is satisfied and the Country B shareholder magraph (b)(5)(ii) and paragraph (b)(5)(iii)surance company or similar entity shall be
be a qualified shareholder. of this section, that is a trust, fund, fountreated as owned proportionately by its
_ Example 2. Income tax convention requiring reggjation, or other entity that is establisheghareholders, partners, beneficiaries,
::‘rgtfxr?;jhéa“srgﬁ %‘;'feog%aenrﬁ:do': ggﬂ;t?;);exclusively for the benefit of employeeggrantors, or other interest holders as pro-
Country X’s domestic law grants an equivalent ex®f former employees of one or more emvided in paragraphs (c)(2)through (6) of this
emption to shipping corporations organized in th@loyers, the principal purpose of which issection. The proportionate interest rules of
United States. Country Y grants an equivalent exo provide retirement, disability, andthis paragraph (c) shall apply successively
emption for shipping income through an income tajeath henefits to beneficiaries of such enipward through a chain of ownership, and a
ionxe.m'on between the United States and Countiy o4 hersons designated by such benperson’s proportionate interest shall be com-
. Article 8 of the income tax convention provides_. 7 . . . . . . .
that the exemption will apply only if the ships areliCiaries in consideration for prior ser-puted for the relevant days or period that is
registered in the contracting state of the taxpayer¥ices rendered. taken into account in determining whether a
country of residence. Ship Co owns a ship regis- (ii) Government pension fund# gov- foreign corporation satisfies the require-
tered in Country Y and a ship registered in Countneryment pension fund is a pension funthents of paragraph (a) of this section.
Z. In accordance with paragraph (b)(3) of this seGy, o, jo 5 controlled entity of a foreign sov-Stock treated as owned by a person by rea
tion, in order for the Country Y resident to be a qual- . . L. .
ified shareholder, Ship Co must meet the flaggin§€1gN within the principles of son of this paragraph (c) shall be treated as
requirements of the United States/Country Y incom81.892-2T(c)(1) (relating to pensionactually owned by such person for purposes
tax convention applied as if Ship Co were a Countrjunds established for the benefit of emef this section. An owner of an interestin an
Y corporation. Thus, the Country Y shareholderg)|oyees or former employees of a foreigmssociation taxable as a corporation shall be
may be qualified shareholders with respect to 'nlgovernment). treated as a shareholder of such associatiol
come earned by the ship registered in Country Y b . .
not with respect to the income earned by the ship (iif) Non-government pension fund& for purposes of this paragraph (c).
registered in Country Z. Thus, if Ship Co otherwisdhOn-government pension fund is a pen- (2) Partnerships—(i) General rule A
satisfies the requirements of this proposed rule, Shigion fund that— partner shall be treated as having an inter-
Co may exclude its income derived from the intera- (A} |5 gdministered in a foreign countryest in stock of a foreign corporation

tional operation of the ship registered in Country Yand is subject to supervision or regulatioowned by a partnership in proportion to

from gross income for purposes of its United States .
income tax, but may not exclude its income from th®Y @ governmental authority (or other authe least of—
international operation of the ship registered ithority delegated to perform such supervi- (A) The partner’s percentage distribu-
Country Z. sion or regulation by a governmental autive share of the partnership’s dividend in-
(4) Not-for-profit organizations Anot-  thority) in such country; come from the stock;
for-profit organization is a qualified (B) Is generally exempt from income (B) The partner’s percentage distribu-
shareholder if it meets the following re-taxation in its country of administration; tive share of gain from disposition of the
quirements— (C) Has 100 or more beneficiaries; andstock by the partnership; or
(i) It is a corporation, association tax- (D) The trustees, directors or other ad- (C) The partner’s percentage distribu-
able as a corporation, trust, fund, foundaninistrators of which pension fund pro-tive share of the stock (or proceeds from
tion, league or other entity operated exvide the documentation required in parathe disposition of the stock) upon liquida-

clusively for religious, charitable, graph (d) of this section. tion of the partnership.
educational, or recreational purposes, and (iv) Beneficiary of a pension fundrhe (ii) Partners resident in the same coun-
not organized for profit; term beneficiary of a pension furghall try. For purposes of this paragraph, all

(i) It is generally exempt from tax in mean any person who has made contribgualified shareholders that are partners in
its country of organization by virtue of itstions to a pension fund, as that term is dgartnership and that are residents of, or or-
not-for-profit status; and fined in paragraph (b)(5)(i) of this sec-ganized in, the same qualified foreign

(iii) Either— tion, or on whose behalf contributionscountry shall be treated as one partner.

(A) More than 50 percent of its annuahave been made, and who is currently réhus, the percentage distributive shares of
support is expended on behalf of personseiving retirement, disability, or deathdividend income, gain and liquidation
described in paragraph (b)(1)(i) of thishenefits from the pension fund or can reaights of all qualified shareholders that are
section (see paragraph (d)(3)(v) of thisonably be expected to receive such bepartners in a partnership and that are resi-
section for rules regarding the residencefits in the future, whether or not the perdents of, or organized in, the same quali-
of individual beneficiaries); or son’s right to receive benefits from thdied foreign country are aggregated prior to

(B) More than 50 percent of its annuatund has vested. See paragraph (c)(6) determining the least of the three percent-
support is derived from persons describeghis section for rules regarding the comages set out in paragraph (c)(2)(i) of this
in paragraph (b)(1)(i) of this section (segutation of stock ownership through nonsection. For the meaning of the teresi-

paragraph (d)(3)(v) of this section forgovernment pension funds. dent see paragraph (b)(2) of this section.
rules regarding the residence of individual (c) Rules for determining constructive (i) Examples The rules of paragraph
supporters). ownership—(1) General rules for attribu- (c)(2)(ii) of this section are illustrated by

(5) Pension funds-(i) Pension fund tion. For purposes of applying the excepthe following examples:



Example 1. Stock held solely by qualified shareeept that an income beneficiary’s actuariadr similar entity (including an association
holders through a partnershipCountry X grants an jnterest in the trust will be determined asaxable as a corporation that does not
ggl;'t\éaloinég:s: ypg'fg'nﬁ g?ed C?u;rige'gds“éf;ﬂoﬁse:g the trust’'s only asset were the stockissue stock interests) shall be considered
within the meaning of paragraph (b)(1) of this sec] h€ interest of a remainder beneficiary imwned proportionately by the policy hold-
tion. Aand B are the sole partners of Partnership Btock will be equal to 100 percent minugrs, depositors, or other owners in the
P's only asset is the stock of Corporation Z, a Courthe sum of the percentages of any interesame proportion that such persons share
try X corporation seeking a reciprocal exemptiony the stock held by income beneficiariesin the surplus of such entity upon liquida-
Egieer ::l'j S:icnt'g: thp: d?s'ztggggxeofgieai;ssi'sn;I(')he ownership of an interest in stockion or dissolution.
percent, but A's distributive share of P's assets (d?Wned by a trust shall not be attributed to (6) Computation of beneficial interests
the proceeds therefrom) on P’s liquidation is 20 per@ny beneficiary whose interest cannot b non-government pension fundStock
cent. B's distributive share of P's income and gain igletermined under the preceding sentendeeld by a pension fund shall be consid-
20 percent and B is entitled to 80 percent of the aging any such interest, to the extent not atred owned by the beneficiaries of the
Zitjeﬁw;; ﬁi?ii:ﬂeesfrgfn;)a?agrzsh"(E;J(gzti;oc:}tributed by reason of this paragraphund equally on a pro-rata basis if—
this section, A and B will be treated as a single parf€)(3)(i), shall not be considered owned (i) The pension fund meets the require-
ner owning in the aggregate 100 percent of the stodky @ beneficiary unless all potential benements of paragraph (b)(5)(iii) of this sec-
of Z owned by P. ficiaries with respect to the stock are quation;

Example 2. Stock held by both qualified andfieq shareholders. In addition, a benefi- (ii) The trustees, directors or other ad-
2‘;2l'ﬂ::"t]:;dsz;aeriggge;;:';;“p%g fefgg:etﬂ'p ciary’s actuarial interest will be treated asninistrators of the pension fund have no
C, an individual who is not a resident of a qualifiec?€r0 t0 the extent that someone other thamowledge, and no reason to know, that a
foreign country, is also a partner in P and that C’the beneficiaries is treated as owning thero-rata allocation of interests of the fund
distributive share of P's income is 60 percent. Thetock under paragraph (c)(3)(ii) of thisto all beneficiaries would differ signifi-
distributive shares of Aand B are the same &in  ggction. A substantially separate and ireantly from an actuarial allocation of in-
Zmzpéepﬁ)égift tmtdAef ?r:ztr;?tliﬂ;’;izzaﬁ:; 'gfg:rZ(;Iependent share of a trust, within théerests in the fund (or, if the beneficiaries’
graph (c)(2)(ii) of this section, qualified shareholdM€aning of section 663(c), shall beactuarial interest in the stock held directly
ers Aand B will be treated as a single partner owrireated as a separate trust for purposesaf indirectly by the pension fund differs
ing in the aggregate 40 percent of the stock of Zhis paragraph (c)(3)(i), provided thatfrom the beneficiaries’s actuarial interest
owned by P (i.e., the lowest aggregate percentage dﬁhyment of income, accumulated incomé the pension fund, the actuarial interests
s‘eigzn?f g:it:tz:g\éepﬂ:ireenst)?f;:\él?m? d'ggg:ﬁéﬁtgr corpus of a share of one beneficiary (atomputed by reference to the beneficia-
(100 percent) with respect to the Z stock). Thus, roup of beneficiaries) cannot affect theies’ actuarial interest in the stock);
fails to satisfy the ownership requirements of paraproportionate share of income, accumu- (iii) Either—
graph (a) of this section. lated income or corpus of another benefi- (A) Any overfunding of the pension

Example 3. Stock held through tiered partnergigry (or group of beneficiaries). fund would be payable, pursuant to the
ships Country X grants an equivalent exemption. A iy rantor trusts A person is treated governing instrument or the laws of the
and B are individual residents of Country X and are . . . . .
qualified shareholders within the meaning of para@S the owner of stock of a foreign corpoforeign country in which the pension fund
graph (b)(1) of this section. A and B are the soléation owned by a trust to the extent thas administered, only to, or for the benefit
partners of Partnership P. P is a partner in Partneille stock is included in the portion of theof, one or more corporations that are orga-
ship P1, which owns the stock of Corporation Z, grst that is treated as owned by the penized in the country in which the pension
Country X corporation seeking & reciprocal exempg 0 der sections 671 through 679 (relatund is administered, individual benefi-
tion under this section. Assume that P’s distributivg o . . .
share of the dividend income, gain and liquidatiodd t0 grantors and others treated as subiaries of the pension fund or their desig-
rights with respect to the Z stock held by P1 is 4stantial owners). nated beneficiaries, or social or charitable
percent. Assume that of the remaining partners of (4) Corporations that issue stockA causes (the reduction of the obligation of
P1 only D is a qualified shareholder. D's distribushareholder of a corporation that issuethie sponsoring company or companies to
E\éfc:?\?reD’sf d';%rfb:t'ivv'gir;ir'g%(;n;el,:r;isge?'sno's Iilgtock shall be treated as owning stock of make future contributions to the pension
uidation is 25 percent. Under the attribution rules gﬁoreign corporation that is owned by sucliund by reason of overfunding shall not it-
paragraph (c)(2)(ii) of this section, A and B, treatecCOrporation on any day in a proportiorself result in such overfunding being
as a single partner, will own 40 percent of the Zhat equals the value of the stock ownedeemed to be payable to or for the benefit
stock owned by P1 (100 percent X 40 percent) angy sych shareholder to the value of albf such company or companies); or
vaﬁlgdbi;rialte(?hzsgs?lzg é?s%?Licsg:,gfimrﬁjt?fétock of such corporation. If, however, (B) The foreign country in which the
percent), gain (15 percent), and liquidation rightdN€re is an agreement, express or impliegension fund is administered has laws that
(25 percent) with respect to the Z stock). Thus, 5that a shareholder of a corporation willre designed to prevent overfunding of a
percent of the Z stock owned by P1 is treated asot receive distributions from the earnpension fund and the funding of the pen-
owned by qualified shareholders. ~ings of stock owned by the corporationsion fund is within the guidelines of such

~(3) Trusts and estates(i) Beneficia- {he shareholder will not be treated ataws; or

ries. In general, an individual shall beqning that stock owned by the corpora- (C) The pension fund is maintained to
treated as having an interest in stock of g provide benefits to employees in a partic-
foreign corporation owned by a trust or 5y pMutual insurance companies andular industry, profession, or group of in-
estate in proportion to the individual's acgjmjlar entities Stock held by a mutual dustries or professions and employees of

tuarial interest in the trust or estate, agsyrance company, mutual savings bankt least 10 companies (other than compa-
provided in section 318(a)(2)(B)(i), ex-



nies that are owned or controlled, directlyhird calendar year following the year inshall be treated as a resident of the coun-
or indirectly, by the same interests) conwhich the ownership statement is signedry in which the pension fund is adminis-
tribute to the pension fund or receive bemsr the day that a change of circumstandered if the pension fund satisfies the doc-
efits from the pension fund; and occurs that makes any information on thementation requirements of paragraphs
(iv) The trustees, directors or other adewnership statement incorrect. For extd)(4)(v)(A) and (C)(]} of this section.
ministrators provide the relevant docuample, an ownership statement signed on (B) Non-government pension funén
mentation as required in paragraph (d) ddeptember 30, 2000, remains validndividual who is a beneficiary of a non-
this section. through December 31, 2003, unless cigovernment pension fund, as described in
(d) Substantiation of stock cumstances change that make the infoparagraph (b)(5)(iii) of this section, shall
ownership—(1) General rule A foreign mation of the statement no longer correcbe treated as a resident of the country of
corporation that relies on this section to (3) Special rules—(i) Determining res- the beneficiary’s address as it appears or
satisfy the ownership requirements ofdence of certain shareholder#\ foreign the records of the fund, provided it is not
§1.883-1(c)(2), must establish all theorporation seeking qualified foreign cor-a nonresidential address, such as a pos
facts necessary to satisfy the Commigoration status or an intermediary that is affice box or an address in care of a finan-
sioner that more than 50 percent of thdirect or indirect shareholder of such forcial intermediary, and provided none of
value of its shares is owned, or treated asgn corporation may determine the resithe trustees, directors or other administra-
owned applying paragraph (c) of this seadence of certain shareholders, for purtors of the pension fund know, or have
tion, by qualified shareholders. A foreignposes of paragraph (b)(2)(i)(B) of thisreason to know, that the beneficiary is not
corporation cannot meet this requiremergection, under one of the following spean individual resident of such foreign
with respect to any stock that is issued inial rules, in lieu of obtaining the owner-country. The rules of this paragraph
bearer form. A shareholder that holdship statements required in paragrapf)(3)(iii))(B) shall apply only if the non-
shares in the foreign corporation either difd)(2)(i) of this section from such sharegovernment pension fund satisfies the
rectly or indirectly in bearer form cannotholders. documentation requirements of para-
be a qualified shareholder. (i) Special rule for registered share-graphs (d)(4)(v)(A) and (C)jf this sec-
(2) Application of general rute-(i) holders owning less than one percent dfon.
Ownership statementsExcept as pro- widely-held corporations A foreign cor- (iv) Special rule for stock owned by
vided in paragraph (d)(3) of this section, @oration with at least 250 registered indipublicly-traded corporations Any stock
person shall only be treated as a qualifieddual shareholders, that is not a publiclyin a foreign corporation seeking qualified
shareholder of a foreign corporation if— traded corporation, as described ifioreign corporation status that is owned
(A) For the relevant period, the persorg1.883-2, (a widely-held corporation),by a publicly- traded corporation will be
completes an ownership statement denay not be required to obtain an ownertreated as owned by an individual resident
scribed in paragraph (d)(4) of this sectioship statement from an individual sharein the country where the publicly-traded
or has a valid ownership statement in efolder owning less than one percent of theorporation is organized if the foreign
fect under paragraph (d)(2)(ii) of this secwidely-held corporation at all times dur-corporation receives the statement de-
tion; ing the taxable year. If such widely-heldscribed in paragraph (d)(4)(iii) of this sec-
(B) In the case of a person owningoreign corporation is the foreign corporation from the publicly-traded intermedi-
stock in the foreign corporation indirectlytion seeking qualified foreign corporationary and copies of any relevant ownership
through one or more intermediaries (instatus, or an intermediary that meets th&tatements from shareholders of the pub-
cluding mere legal owners or recordholddocumentation requirements of paralicly traded corporation relied on to sat-
ers acting as nominees), each intermediraphs (d)(4)(v)(A) and (B) of this sec-isfy the exception to the closely-held class
ary in the chain of ownership betweertion, the widely-held foreign corporationof stock rule of §1.883-2(d)(3)(ii) as re-
that person and the foreign corporatiomay treat the address of record in its owrguired in paragraph (d)(2)(i) of this sec-
seeking qualified foreign corporation staership records as the residence of any legsn.
tus completes an intermediary ownershifhan one percent individual shareholder (v) Special rule for not-for-profit orga-
statement described in paragraphi— nizations For purposes of meeting the
(d)(4)(v) of this section or has a valid in- (A) The individual's address of recordownership requirements of paragraph (a)
termediary ownership statement in effeds not a non-residential address, such asoé this section, a not-for-profit organiza-
under paragraph (d)(2)(ii) of this sectionpost office box or in care of a financial in-tion may rely on the addresses of record
and termediary or stock transfer agent; and of its individual beneficiaries and sup-
(C) The foreign corporation seeking (B) The officers and directors of theporters to determine the residence of an
qualified foreign corporation status ob-widely-held corporation neither know norindividual beneficiary or supporter,
tains the statements described in par&ave reason to know that the individualvithin the meaning of paragraph
graphs (d)(2)(i)(A) and (B) of this sec-does not reside at that address. (b)(2)(i)(B) of this section, to the extent
tion. (i) Special rule for beneficiaries ofrequired under paragraph (b)(4) of this
(i) Three-year period of validity The pension funds-(A) Government pension section, provided that—
ownership statements required in pardund An individual who is a beneficiary (A) The addresses of record are not
graph (d)(2)(i) of this section shall remairof a government pension fund, as definedonresidential addresses such as a post of
valid until the earlier of the last day of thein paragraph (b)(5)(ii) of this section,fice box or in care of a financial interme-



diary; section and the foreign corporation anghareholders, as defined in
(B) The officers, directors or adminis-whether this interest is owned either di§1.883-2(d)(3)(i), own in the aggregate
trators or the organization do not know orectly or indirectly through bearer shares0 percent or more of the value of the out-

have reason to know that the individuaand standing shares of that class of stock at
beneficiaries or supporters do not reside (F) Any other specified information.  any time during the taxable year, state—
at that address; and (i) Ownership statements from foreign (1) The name and address of each 5

(C) The foreign corporation seekinggovernments An ownership statementpercent shareholder and of each related
qgualified foreign corporation status refrom a government that is a qualifiedperson whose stock is treated as owned by

ceives the statement required in paragraghareholder is a written statement— the 5 percent shareholder;
(d)(4)(iv) of this section from the not-for- (A) Signed by either— (2) For each qualified shareholder upon
profit organization. (1) An official of the governmental au- whom the corporation intends to rely to

(4) Ownership statements from sharethority, agency or office who has supervisatisfy the exception to the closely-held
holders—(i) Ownership statements fromsory authority with respect to the governelass of stock rule of §1.883-2(d)(3)(ii)—
individuals An ownership statementment’s ownership interest and who is (i) The name of each such shareholder;
from an individual is a written statementauthorized to sign such a statement on be-(ii) The percentage of the total out-
signed by the individual under penaltiehalf of the authority, agency or office; or standing shares of that class owned by
of perjury stating— (2) The competent authority of the for-such shareholder;

(A) The individual’'s name, permanenteign country (as defined in the income tax (iii) The address of record of such
address, and country where the individualonvention between the United States arghareholder;

is fully liable to tax as a resident, if any; the foreign country); (iv) The country of residence of such
(B) If the individual was not a resident (B) That provides— shareholder, determined under paragraph

of the country for the entire taxable year (1) The title of the official signing the (b)(2) or (d)(3) of this section; and

of the foreign corporation seeking qualistatement; (E) The information described in para-

fied foreign corporation status, state each (2) The name and address of the gowgraphs (d)(4)(i)(C) through (F) of this
of the foreign countries in which the indi-ernment authority, agency or office thasection (substituting “publicly-traded cor-
vidual resided and the dates of such redias supervisory authority; poration” for “individual”) with respect to
dence during the taxable year of such for- (3) The information described in para-the publicly-traded corporation’s direct or
eign corporation; graphs (d)(4)(i)(C) through (F) of thisindirect ownership of stock in the corpo-
(C) If the individual directly owns section (substituting “government” forration seeking qualified resident status;
stock in the corporation seeking qualifiedindividual”) with respect to the govern- and
foreign corporation status, the name ofnent’s direct or indirect ownership of (F) Any other specified information.
the corporation, the number of shares istock in the corporation seeking qualified (iv) Ownership statements from not-
each class of stock of the corporation thaesident status; and for-profit organizations An ownership
are so owned, and the period of time dur- (C) Any other specified information.  statement from a not-for-profit organiza-
ing the taxable year of the foreign corpo- (iii) Ownership statements from pubdtion (other than a pension fund as defined
ration during which the individual ownedlicly-traded corporate shareholdersAn in paragraph (b)(5) of this section) is a
the stock; ownership statement from a publicly-written statement signed by a person au-
(D) If the individual directly owns an traded corporation that is a direct or indithorized to sign a tax return on behalf of
interest in a corporation, partnershiprect owner of the corporation seekinghe organization under penalties of per-
trust, estate or other intermediary that diqualified foreign corporation status is gury stating—
rectly or indirectly owns stock in the cor-written statement, signed under penalties (A) The name, permanent address, and
poration seeking qualified foreign corpo-of perjury by a person that would be auprincipal location of the activities of the
ration status, the name of thehorized to sign a tax return on behalf obrganization (if different from its perma-
intermediary, the number and class aothe shareholder corporation containingent address);

shares or amount and nature of the intethe following information— (B) The information described in para-
est of the individual in such intermediary, (A) The name of the country in whichgraphs (d)(4)(i)(C) through (F) of this
and the period of time during the taxablé¢he stock is primarily traded,; section (substituting “not-for-profit orga-

year of the corporation seeking qualified (B) The name of the established securiization” for “individual”);
foreign corporation status during whichties market or markets on which that the (C) A representation that the not-for-
the individual held such interest; stock is listed; profit organization satisfies the require-
(E) To the extent known by the individ- (C) A description of each class of stocknents of paragraph (b)(4) of this section;
ual, a description of the chain of owner+elied upon to meet the requirements cdnd
ship through which the individual ownsg§1.883-2(d)(1), including the number of (D) Any other specified information.
stock in the corporation seeking qualifiedshares issued and outstanding as of the(v) Ownership statements from inter-
foreign corporation status, including theclose of the taxable year; mediaries—(A) General rule The for-
name and address of each intermediary (D) For each class of stock relied uporign corporation seeking qualified foreign
standing between the intermediary deto meet the requirements ofcorporation status under the shareholder
scribed in paragraph (d)(4)(i)(D) of this§1.883-2(d)(1), if one or more 5 percenstock ownership test must obtain an inter-



mediary ownership statement from eachorporation with registered shareholderalso provide the following information—
intermediary standing in the chain ofowning less than one percent of the stock (i) The name of the country in which
ownership between it and the qualifiedf such widely-held corporation, thethe plan is administered;
shareholders on whom it relies to meeitatement set out in paragraph (ii) Arepresentation that the fund is es-
this test. An intermediary ownership(d)(4)(v)(B) of this section, relating totablished exclusively for the benefit of
statement is a written statement signedwnership statements from widely-helcemployees or former employees of a for-
under penalties of perjury by the intermeintermediaries with registered shareholdeign government, or employees or former
diary (if the intermediary is an individual) ers owning less than one percent of suagmployees of a foreign government and
or a person who would be authorized tavidely-held intermediaries; non-governmental employees or former
sign a tax return on behalf of the interme- (6) If the intermediary is a pensionemployees that perform or performed
diary (if the intermediary is not an indi-fund, within the meaning of paragraphlgovernmental or social services;
vidual) containing the following informa- (b)(5) of this section, the statement set out (iii) A representation that the funds that
tion— in paragraph (d)(4)(v)(C) of this sectioncomprise the trust are managed by
(1) The name, address, country of resrelating to ownership statements frontrustees who are employees of, or persons
dence, and principal place of business (ipension funds; and appointed by, the foreign government;
the case of a corporation or partnership) (7) Any other specified information. (iv) Arepresentation that the trust form-
of the intermediary and, if the intermedi- (B) Ownership statements from widelying part of the pension plan provides for
ary is a trust or estate, the name and pdreld intermediaries with registered shareretirement, disability, or death benefits in
manent address of all trustees or execholders owning less than one percent afonsideration for prior services rendered,;
tors (or equivalent under foreign law), oisuch widely-held intermediaryAn own- (v) A representation that the income of
the name and permanent address of plaeeship statement from an intermediaryhe trust satisfies the obligations of the
of administration of the intermediary (if athat is a corporation with at least 250 indiforeign government to the participants
pension fund); vidual shareholders, but that is not a puhinder the plan, rather than inuring to the
(2) The information described in paradicly-traded corporation within the mean-benefit of a private person; and
graphs (d)(4)(i))(C) through (F) (substituting of §1.883-2, and that relies on (vi) Any other specified information.
ing “intermediary” for “individual”); paragraph (d)(3)(ii) of this section, relat- (2) Ownership statement from non-gov-
(3) If the intermediary is a nominee foring to the special rule for registered shareernment pension fundsThe trustees, di-
a shareholder or another intermediary, theolders owning less than one percent akctors, or other administrators of the
name and permanent address of the sharveidely-held corporations, must providenon-government pension fund, as defined
holder, or the name and principal place ahe following information in addition to in paragraph (b)(5)(iii) of this section,
business of such other intermediary; the information required in paragraphthat rely on paragraph (d)(3)(iii) of this
(4) If the intermediary is not a nominee(d)(4)(v)(A) of this section— section, relating to the special rules for
for a shareholder or another intermediary, (1) The aggregate proportionate interpension funds, generally must provide the
the name and country of residence (withiest by country of residence in the widelypension fund’s intermediary ownership
the meaning of paragraph (b)(2) of thiheld corporation of such registered sharestatement described in paragraphs
section) and the proportionate interest iholders or other interest holders whosgéd)(4)(v)(A) of this section, and, in addi-
the intermediary of each direct shareaddress of record is not a non-residentiéilon, the non-government pension fund
holder, partner, beneficiary, grantor, oaddress, such as a post office box or imust also provide the following informa-
other interest holder (or if the directcare of a financial intermediary or stockion—
holder is a nominee, of its beneficialtransfer agent; and (i) The name of the country in which
shareholder, partner, beneficiary, grantor, (2) A representation that the officersthe pension fund is administered;
or other interest holder) which the foreigrand directors of the widely-held interme- (ii) A representation that the pension
corporation seeking qualified foreign cordiary neither know nor have reason tdund is subject to supervision or regula-
poration status intends to rely on to satisfignow that the individual shareholder doesion by a governmental authority (or other
the requirements of paragraph (a) of thisot reside at his or her address of recom@uthority delegated to perform such su-
section, as well as an ownership statemeint the corporate records; and pervision or regulation by a governmental
from such person and the period of time (3) Any other specified information.  authority) in such country, and, if so, the
during the taxable year for which the in- (C) Ownership statements from penname of the governmental authority (or
terest in the intermediary was owned bgion funds—(1) Ownership statementsother authority delegated to perform such
the shareholder, partner, beneficiaryirom government pension fund#\ gov- supervision or regulation);
grantor or other interest holder. For purernment pension fund (as defined in para- (iii) A representation that the pension
poses of this paragraph (d)(4)(v)(A), thgraph (b)(5)(ii) of this section) that reliesfund is generally exempt from income
proportionate interest of a person in an inen paragraph (d)(3)(iii) of this section, retaxation in its country of administration;
termediary is the percentage interest (bating to the special rules for pension (iv) The number of beneficiaries in the
value) held by such person, determinetlinds, generally must provide the docupension plan;
using the principles for attributing owner-mentation required in paragraph (v) The aggregate percentage interest of
ship in paragraph (c) of this section; (d)(4)(v)(A) of this section and, in addi-beneficiaries by country of residence
(5) If the intermediary is a widely-held tion, the government pension fund musbased on addresses shown on the book



and records of the fund, provided the adefits from the pension fund; and holders resident in a qualified foreign
dresses are not nonresidential addresses(ix) Any other specified information.  country, by country; and
such as a post office box or an address in(3) Time for making determinations (4) Any other required documentation.
care of a financial intermediary_, and proThe detgrminations required to be mad§1.883_5 Effective date.
vided none of the trustees, directors aunder this paragraph (d)(4)(v)(C) shall be .
other administrators of the pension fundnade using information shown on the (&) General rule Sections 1.883-1
know, or have reason to know, that theecords of the pension fund for a date duffrough 1.883-4 apply to taxable years of
beneficiary is not a resident of such foring the foreign corporation’s taxable yeaf€ foreign corporation ending 30 days or
eign country; to which the determination is relevant, More after the date these regulations are
(vi): A representation that the pension (5) Availability and retention of docu- PuPlished as final regulations in thed-
fund meets the requirements of paragrapghents for inspectian The documenta- &ral Register. ,
(b)(5)(iii) of this section; tion described in paragraphs (d)(3) and (P) ~ Election for retroactive
(vii) A representation that the trusteeg4) of this section must be retained biPPlication When 881.883-1 through
directors or other administrators of thehe corporation seeking qualified for-1-883—4 become generally applicable,
pension fund have no knowledge, and neign corporation status (the foreign cori@xpayers may rely on all the provisions
reason to know, that a pro-rata allocatioporation) until the expiration of the ©f 881.883-1 through 1.883-4 for guid-
of interests of the fund to all beneficiariestatute of limitations for the taxable yeafNce @nd may elect to apply all such sub-
would differ significantly from an actuar- of the foreign corporation to which theSt@ntive provisions for any open taxable
ial allocation of interests in the fund (or, ifdocumentation relates. Such documen€ar of the foreign corporation beginning
the beneficiaries’ actuarial interest in theation must be made available for in&fteér December 31, 1986, and ending less
stock held directly or indirectly by thespection by the Commissioner at sucfan 30 days after the date these regula-
pension fund differs from the beneficiatime and place as the Commissionet©nS are published as final regulations in
ries’s actuarial interest in the pensiomay request in writing. the Federal Register However, such
fund, the actuarial interests computed by (e) Reporting requirementsA foreign €lection is not required to be applied with
reference to the beneficiaries’ actuarial ineorporation relying on the qualified share!€SPect to §1.883-1(c)(3) (relating to the
terest in the stock); holder test of this section to demonstratgtPstantiation and reporting required to
(viii) Either— that it is a qualified foreign corporationP€ treated as a qualified foreign corpora-
(A) Any overfunding of the pension for purposes of §1.883-1(c)(2) must protion) or 881.883-2(f), 1.883-3(d) and
fund would be payable, pursuant to theide the following information in addition 1-883—4(€) (relating to additional infor-
governing instrument or the laws of théo the information required in Mation to be included in the return to
foreign country in which the pension fundg1.883-1(c)(3) to be included in its Fornflémonstrate whether the foreign corpora-
is administered, only to, or for the benefil120F for each taxable year. The infortion satisfies one of three stock ownership
of, one or more corporations that are organation should be current as of the end ¢£StS)- Such election will be applicable
nized in the country in which the pensiorthe corporation’s taxable year. The infori0r the year of the election and for all sub-
fund is administered, individual benefi-mation must include the following— sequent taxable years.
ciaries of the pension fund or their desig- (1) A representation that more than 50 (C) Transition rule For taxable years
nated beneficiaries, or social or charitablpercent of the value of the outstanding' the foreign corporation ending 30 days
causes (the reduction of the obligation ahares of the corporation is owned (o' More after the date these regulations
the sponsoring company or companies toeated as owned by reason of paragraih€ Published as final regulations in the
make future contributions to the pensiortc) of this section) by qualified sharehold€deral Register.and until such time as
fund by reason of overfunding shall not iters for the category of income for whicHh® Form 1120F and its instructions are
self result in such overfunding beingthe exemption is claimed:; revised to conform to §81.883-1 through
deemed to be payable to or for the benefit (2) With respect to each individuall-883—4, the information required in
of such company or companies); or qualified shareholder owning 5 percent op1-883-1(c)(3) and §1'883_,2(f)'
(B) The foreign country in which the more of the foreign corporation, applyingt-883-3(d) or 1.883-4(e), as applicable,
pension fund is administered has laws thaihe attribution rules of paragraph (c) ofMust be included on a written statement
are designed to prevent overfunding of this section, and relied upon to meet th&igned under penalties of perjury by a per-
pension fund and the funding of the pens0 percent ownership test of paragraph (§P" authorized to sign the return, attached
sion fund is within the guidelines of suchof this section, the name and address, & the Form 1120F, and filed with the re-

laws; or represented on each such individual’&m-

(C) The pension fund is maintained tcownership statement; Robert E. Wenzel,
provide benefits to employees in a partic- (3) With respect to all qualified share- Deputy Commissioner
ular industry, profession, or group of in-holders relied upon to satisfy the 50 per- of Internal Revenue.

dustries or professions and employees akent ownership test of paragraph (a) of _ _

at least 10 companies (other than compihis section, the total percentage of thgled by the Office of the Federal Register on Feb-
ies that are owned or controlled, directlyalue of the outstanding shares owned.>>, - 2000 8:45 a.m., and published in the issue

nle_s . ; ! Y . . ; g %f the Federal Register for February 8, 2000, 65 F.R.

or indirectly, by the same interests) conapplying the attribution rules of paragraploes)

tribute to the pension fund or receive benc) of this section, by all qualified share-




