Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- pant is eligible to receive an immediate

and Notice of Public Hearing TACT: Concerning the regulations, Lindadistribution and certain other conditions
S. F. Marshall, 202-622-6030; concerningre satisfied. In addition, some regulatory
Special Rules Regarding submissions and the hearing, and/or to lExceptions to the application of section
Optional Forms of Benefit Under placed on the building access list to attendi11(d)(6)(B) to optional forms of benefit
Qualified Retirement Plans the hearing, LaNita VanDyke, 202-622-address plan amendments that are relate
7190 (not toll-free numbers). to statutory changes. See Q&A-2(b) anc
REG-109101-98 Q&A-10 of §1.411(d)—4.

SUPPLEMENTARY INFORMATION: The IRS and Treasury recognize that

AGENCY: Internal Revenue SerwceBaCkground the accumulation of a variety of payment
(IRS), Treasury. choices in a plan may increase the cos
ACTION: Notice of proposed rulemak- This document contains proposend complexity of plan operations. For
ing and notice of public hearing. amendments to 26 CFR part 1 under seexample, an employer that initially

_ ___tion 411(d)(6) of the Internal Revenueadopted a plan for which the plan docu-
SUMMARY: This document contains code of 1986 (Code). ment was prepared by a prototype sponsc

proposed regulations that would permit gection 411(d)(6) generally providesmay now be using a different prototype
qualified defined contribution plans gt 4 plan will not be treated as satisfyinglan that offers a different array of distrib-
be amended to eliminate some alteape requirements of section 411 if the agution forms. The requirement to preserve
tive forms in which an account balanceyyeq penefit of a participant is decreasegrtually all preexisting optional forms for

can be paid under certain circumstancegy 5 plan amendment.  Sectiomenefits accrued up to the date of chang
and would permit certain transfers bezy; (q)(g)(B), which was added by the Rein the prototype plan may present signifi-
tween defined contribution plans thatirement Equity Act of 1984 (REA), Pub-cant practical problems in certain cases.

are not permitted under regulations NoWe | aw 98-397 (98 Stat. 1426), provides Similar issues arise where employers
in effect. These proposed regulationgyat a plan amendment that eliminates aferge with or acquire other businesses
affect qua_“f_led retirement plan _Spon'optional form of benefit is treated as reThese employers often face issues o
sors, administrators, and participantsyycing accrued benefits to the extent thaihether to maintain separate plans, termi
This document also provides notice of ghe amendment applies to benefits agrate one or more of the plans, or merge
p_UbIIC hearing on these proposed regulayyed as of the later of the adoption datge plans. If the employer chooses tc
tions. or the effective date of the amendmentnerge the plans, the resulting plan may

DATES: Written comments must be reHowever, section 411(d)(6)(B) authorizesiccumulate a wide variety of optional
ceived by June 27, 2000. Requests f@€ Secretary of the Treasury to providgorms, some of which may differ in in-
speak and outlines of oral comments to B&Xceptions to this requirement. This ausignificant ways or may entail special ad-
discussed at the public hearing scheduldfority does not extend to a plan amendninistrative costs. Because the existing
for June 27, 2000, at 10 a.m., must be r&e€nt that would have the effect of elimie|ective transfer rule of §1.411(d)-4,
ceived by June 6, 2000. nating or reducing an early retirementgA-3(b) applies only to situations in

. benefit or a retirement-type subsidy.  which a participant's benefits have be-
ADDRESSES: Send submissions to: fina| regulations regarding sectioncome distributable, its applicability is

CC:DOM:CORP:R (REG—109191—98),411(d)(6)(B) were published in tHeed-  [imited.

room 5226, Internal Revenue Service, POBra| Register on July 8, 1988. Those | recent years, it has become easier fo
7604, Ben Frankiin Station, Washingtonfing| regulations, and subsequent amenghdividuals to replicate the various pay-
DC 20044. Submissions may be hand dgyents to the regulations, define the opment choices available from qualified
livered Monday through Friday betweenjona| forms of benefit that are protecteblans through other means. The Unem
the hours of 8 a.m. and 5 p.m. tOynder section 411(d)(6)(B) and provideloyment Compensation Amendments of
CC:DOM:CORP:R (REG-109101-98)for certain exceptions to the general rulg992, Public Law 102-318 (106 Stat.
Courier's Desk, Internal Revenue Servicef section 411(d)(6)(B). In general, exist290), substantially expanded participants
1111 Constitution Avenue NW., Washinging regulatory exceptions to the applicaapility to transfer distributions from quali-

ton, DC. Alternatively, taxpayers may subyjon of section 411(d)(6)(B) to optionalfied plans to individual retirement

mit comment_s electronically via the _Inter—forms of benefit have been developed tarrangements (IRAs) on a tax-deferred
net by selecting the "Tax Regs” option ohqqress certain specific practical probbasis. Individuals who receive single-
the IRS Home Page, or by submitting COMems  For example, §1.411(d)-4, Q&Asum distributions from qualified plans

ments directly to the IRS Intemet site aty(p) permits a transfer between plans of @equently roll those distributions over di-

http:/www.irs.gov/tax_regs/reglisthtml.  participant's entire nonforfeitable benefitrectly to IRAs, under which distributions

The public hearing will be held IN r00Mtg he made at the election of the partiCican be made in a wide variety of paymen
6718, Internal Revenue Building, 1111pant, without a requirement that the trangorms. There are also indications that the
Constitution Avenue NW., Washington.feree plan preserve all section 411(d)(6)ast majority of participants in defined

DC. protected benefits, but only if the partici-contribution plans who are given a choice



of distribution forms that includes a sin-contribution plans and defined benefitestricted only if the distribution form is
gle-sum distribution elect the single-sunplans, and the provisions of these pradentical in all respects to the eliminatec
distribution. posed regulations relating to transfers ber restricted optional form of benefit ex-
The IRS and Treasury have beetween plans apply to defined contributiorcept with respect to the timing of pay-
weighing these considerations as theplans and, to some extent, to defined bements after commencement. For exam
apply to various circumstances and variefit plans. ple, a single-sum distribution form is not
ous benefit forms. As a result, the IRS These proposed regulations would natn otherwise identical distribution form
and Treasury have been considering treffect other requirements of the Codewith respect to a specified installment
appropriateness of exercising the reguld-or example, a money purchase pensidorm of benefit if the single-sum distribu-
tory authority under section 411(d)(6)(B)plan (or a plan otherwise described in se¢ion form is not available for distribution
to provide additional exceptions undetion 401(a)(11)(B)) generally must satisfyon any date on which the installment formr
that provision, in order to allow greatercertain requirements relating to qualifiedvould have been available for com-
flexibility for sponsors to modify alterna- joint and survivor annuities and qualifiedmencement, is not available in the sam
tive forms of payment and simplify planpreretirement survivor annuities. Simisnedium of distribution as the installment
provisions and plan administration. larly, these proposed regulations wouldorm, does not apply to the benefit to
Notice 98-29 (1998-1 C.B. 1163) renot affect the requirements of sectiomwhich the installment form applied, im-
qguested public comment on several way401(a)(31) relating to direct rollovers.  poses any condition of eligibility that did

of providing regulatory relief from the re- . . not apply to the installment form, or lacks
quirements of section 411(d)(6)(B) forEXPlanation of Provisions any related election rights that were avail
defined contribution plans. Most of the able with respect to the installment form.
public comments received in response tA. Permitted Amendments to Alternative However, a distribution form does not fail
Notice 98-29 indicate that, particularlyForms of Payment Under a Defined to be identical just because it provides
for defined contribution plans, the sectiorContribution Plan greater rights to the participant. Further
411(d)(6)(B) requirement that a plan con- an otherwise identical distribution form

tinue to offer all existing payment options ' "€ Proposed regulations would sim

often imposes significant administrative®!ify plan administration and allow gqiqna| form of benefit that is eliminated
burdens that are disproportionate to angreater flexibility by significantly ex- o regricted to the extent that those right
corresponding benefit to participants. AcPanding the permitted changes that may; features are not otherwise protectet
cordingly, after considering the comment9€ made to alternative forms of paymeniner section 411(d)(6). Moreover, in the
received in response to Notice 9829, thdnder & defined contribution plan. In-c,qe of an optional form of benefit that is
IRS and Treasury are issuing these pr&i€ad of requiring defined contributioniy the form of an annuity and that pro-
posed regulations, which would provide?!ans to continue to maintain nearly aljges for distribution of an annuity con-
relief from the requirements of sectior€XISting alternative forms of paymenty,ct 4 distribution form that is not in the
411(d)(6)(B) in a wide range of circum-With only limited exceptions, these pro,m of an annuity would not fail to be an
stances. posed regulations would permit defineqyiharwise identical distribution form with
As anticipated in Notice 98—29, the pri-contribution plans to be amended to elimgggpect to that optional form of benefit
mary focus of these regulations is on dd@te nearly all existing forms of payment,qrely hecause the non-annuity distribu
fined contribution plans, and the provi-f Ceértain specified forms of payment argjq, form does not provide for distribution
sions of these regulations relating t&vailable. Under the proposed regulass 5 annuity contract.
elimination of alternative forms of pay-tions, & defined contribution plan would g requirement under the proposec
ment are limited to defined contribution0t violate the requirements of sectioneqjations that an extended distributior
plans. Defined benefit plans have specid11(d)(6) merely because the plan wag,m pe retained would be satisfied if the
characteristics, including benefit paymengmended to eliminate or restrict the abily|an hrovided either (1) a life annuity or
calculation specifications, early retirelY Of @ participant to receive payment {2y periodic payments over the partici-
ment benefits, and other retirement-typd1€ Participant's accrued benefit under g5 jife expectancy (or, at the election
subsidies (for which section 411(d)(6)(ByParticular optional form of benefit if, after o¢ 1he participant, over the joint life ex-
does not authorize the issuance of reguif€ Plan amendment became effectivgeiancy of the participant and the partici
tory relief). Features such as these are nfth respect to the participant, the distribpa s spouse). Thus, a defined contribu
characteristic of defined contributionution choices available to the parhupanﬁon plan would not violate section

heed not retain rights or features of the

plans and provide important protectiond’cluded both payment of the accrued ;1 (qy(6) merely because of a plan
to participants. While limited commentsPeNefit in a single-sum distribution formg yendment that replaced an optiona
relating to defined benefit plans were re2nd payment of the accrued benefit in agy . of penefit payable under the plan
ceived in response to Notice 98-29, thgxtended distribution form, each of whichyiih either of these two extended distribu-
IRS and Treasury remain open to furthe® Otherwise identical to the eliminated of;oy forms, together with a single-sum
comment in this area. As discussefeStricted optional form of benefit. _distribution form, provided that the sin-
below, the provisions of these proposed Under the proposed regulations, a digyje.sum distribution form and the ex-
regulations relating to elimination of in-tribution form is an otherwise identicaligngeq distribution form are each other-

kind distributions extend to both definedliStribution form with respect to an 0p-ise jdentical to the replaced optional
tional form of benefit that is eliminated or



form of benefit. A plan providing for pe- stantial comment urging further relief, sahe seller’s plan.
riodic payments over life expectancythat a defined contribution plan with a Although the comments received in re-
could provide for the life expectancy to besingle-sum distribution option would notsponse to Notice 98—-29 made a stron
fixed when payments begin or, alternaalso be required to continue to offer aase that only a single sum distribution
tively, could provide for the life ex- extended distribution form. These comshould be required to be retained, thes:
pectancy to be redetermined annually asentators took the position that, in lighproposed regulations reflect the view thai
described in section 401(a)(9)(D). of a participant’s ability to roll over distri- the advantages to participants from retain
As noted above, the proposed regulasutions to IRAs, which may offer multi- ing an extended distribution form may be
tions would not affect the survivor annuple payment forms, there is only a marworth the plan administration costs of re-
ity requirements of sections 401(a)(11yinal advantage to the participant irtaining this additional option. These ad-
and 417. Thus, for example, as requiregtquiring the retention of an option to revantages include the benefits that partici:
under sections 401(a)(11) and 417, angeive extended payments from a qualifiedants, especially less sophisticatec
profit-sharing plan that provides for pay-defined contribution plan. participants, can derive from employer in-
ment in the form of a life annuity Some of these comments describedolvement, which is subject to the fidu-
(whether or not the life annuity was addeg@lans that have been preserving a varietyary standards, in selecting and monitor-
to the plan in lieu of some other optionabf payment options because the regulang investment options under the plan
form) would also be required to offer paytions require it, even though certain of thafter retirement distributions have begun.
ment in the form of a qualified joint andoptions have not been selected by a singlée IRS and Treasury are open to furthe
survivor annuity. participant for years. Commentators assomments on whether or not an extende:
A third extended distribution form serted that ultimately, employee demandistribution form should be required to be
would generally be permitted under thevould tend to shape the array of paymemgreserved, including comments that iden-
proposed regulations for a plan amendptions offered by plan sponsors, and thaify circumstances in which it may be ac-
ment that did not eliminate any optionaplan sponsors generally would feel moreeptable for a plan not to preserve an ex
form of benefit that is an extended distribfree to offer or “test market” various pay-tended distribution form. In particular,
ution form described above. For such ament form alternatives to participants itomments are requested on whether th
amendment, the requirement to providéhe sponsors were not legally prohibitedinal regulations should provide any of

an extended distribution form would befrom ever removing any option, once ofthe following further relief:

satisfied if the plan offered a distributionfered, even when participants in the plam
in the form of substantially equal periodichave evidenced little or no interest in the
payments made (not less frequently thaoption. Commentators observed that par-
annually) over a period at least as long d&ipants would in all events continue to
the longest period over which the particihave the option to leave their account bal-
pant is entitled to receive a distributiorance in the plan (if above the $5,000
under the plan before the plan amendmenashout threshold) until they were ready
under any of the optional forms of benefito begin receiving distributions. It was
that are eliminated by the plan amendargued that the vast majority of partici-
ment. Thus, for example, a defined conpants are not ready to begin drawing life-
tribution plan that offers distributions intime retirement benefits at the time their
the form of a single-sum distribution, 5-employment with a particular plan spon=
year installment payments, 10-year insor terminates, and that, accordingly, a
stallment payments, 15-year installmenparticipant’s rollover to a single IRA of
payments, and 20-year installment paythe participant’s benefits from a series of
ments could be amended to offer only amployer-sponsored plans over the course
single-sum distribution and 20-year in-of the participant’s working life is an ef-
stallment payments, each of which is othfective and common means of achieving
erwise identical to the formerly availableportability, consolidation, and preserva-
5-year, 10-year, and 15-year distributiotion of retirement savings. .
forms. Commentators also asserted that the
The provisions of the proposed regulaprotections of section 411(d)(6)(B) may
tions permitting payment forms to behave adversely affected participants in-
eliminated if the defined contribution planvolved in corporate sale transactions.
retains a single-sum distribution form and&pecifically, some sellers and buyers that
an extended distribution form are similamight otherwise have merged their plans,
to one of the proposals outlined in Noticer transferred benefits under the seller’s
98-29. In response to Notice 98-29plan to the buyer’s plan, instead have ter-
commentators generally stated that impleninated the seller’s plan or made distribu-
menting this relief would be very helpfultions in order to avoid being required to
for plan sponsors, but there was also supreserve all of the distribution forms in

Should an extended distribution form
be required to be retained only for
participants who have reached a
specified age, such as age 55, age 6:
or normal retirement age, at the time
of the distribution?

Should there be an exception from
this requirement for small businesses
(e.g., employers with fewer than 100
employees or fewer than 25 employ-
ees)?

Should a plan be treated as satisfyinc
the requirement that it retain an ex-
tended distribution form if the plan
allows a participant to elect to re-
ceive distribution by transfer of his or
her vested account to a defined bene
fit plan for distribution in an ex-
tended distribution form?

Should a plan be treated as satisfyinc
the requirement that it retain an ex-
tended distribution form if the plan
offers installment payments over a
fixed period, such as 20 years?
Should there be an exception from
the requirement that an extended dis:
tribution form be retained if a plan
with an extended distribution form is
merged into another plan that does
not offer an extended distribution
form (for example, if the plan with-



out the extended distribution form provision in the existing regulations in under section 401(k) to another quali-
has a larger number of participants)connection with merger and acquisitionfied cash or deferred arrangement)
in connection with an asset or stocktransactions involving plans with a cashThe restrictions on the types of plans
acquisition, merger, or similar trans- or deferred arrangement under sectiometween which transfers would be per-
action involving a change in em- 401(k) in cases in which benefits undermitted would ensure that amounts
ployer of the employees of a trade orthe cash or deferred arrangement are natansferred to the receiving plan will be
business? distributable because section 401(k)(10subject to similar legal restrictions with
» If extended distribution forms are is not applicable. Many commentatorsrespect to in-service distributions. See
permitted to be eliminated, should have stated that permitting elective transRev. Rul. 94-76 (1994-2 C.B. 46). In
there be additional protections, suchfers from the former employer’s sectionthe case of transfers from plans that ar
as requiring that the amendment no401(k) plan to the new employer’s sec-subject to the survivor annuity require-
go into effect for a specified period tion 401(k) plan under these circum-ments under sections 401(a)(11) anc
(such as two, four, or five years) or stances would allow employers to permit417, those survivor annuity require-
that the amendment not apply to paremployees to keep their old retirementments would apply to the receiving plan
ticipants who have reached a specibenefits in a qualified plan together withwith respect to the transferred amoun
fied age (such as age 55, age 62, atheir newly earned retirement benefits,in accordance with the transferee plar
normal retirement age) at the time ofparticularly in cases where the new em+ules of section 401(a)(11)(B)(iii)(lII).
the amendment, or both? ployer chooses not to maintain the for- The existing regulations relating to
Approaches such as these may be comner employer’s plan. elective transfers were issued in 1988
sidered either independently of each The proposed regulations would Since then, section 401(a)(31) has bee
other, as a series of coordinated alternagrant broad section 411(d)(6) relief forenacted. Under section 401(a)(31), an
tives, or in combination (such as permit-many types of elective transfers of aeligible rollover distribution may be di-
ting small businesses to limit the avail-participant’'s entire benefit, without re- rectly rolled over to an IRA or to another
ability of extended distribution forms to gard to whether the participant's benefiteligible retirement plan. The section
participants who receive distributionsis immediately distributable. The elec-411(d)(6) requirements do not apply to
after attaining a specified age, or such asive transfer provision would be avail- amounts that have been distributed, suc
permitting plan amendments that makeable for transfers made in connectionas distributions that are directly rolled
extended distribution forms availablewith certain corporate transactionsover to another plan under section
only to participants who reach a speci-(such as a merger or acquisition), or inr401(a)(31). Accordingly, the elective
fied age before a specified date, such asonnection with the transfer of a partic-transfer rules of the existing regulations
five years after the amendment). Com-pant to a different job (for example, to have largely been duplicated by the en
mentators are requested to identify the different subsidiary or division of the actment of section 401(a)(31) becaus
burdens in plan administration that mayemployer) that is not covered by thethe same result generally is available
be reduced by any of these approachegansferor plan, even if the event is notthrough a direct rollover. The proposed
and the extent to which the approachesne that allows a distribution. Insofar regulations would eliminate this duplica-
involve elimination of distribution alter- as the immediately distributable re-tion by replacing the elective transfer
natives that may be important to a particquirement of the existing regulationsrules of the existing regulations that
ipant. would be eliminated, the proposed reg-apply to immediately distributable
) ulations would permit an elective trans-amounts, except for certain transfers o
B. Voluntary Direct Transfers Between fo even if the participant’s benefit is amounts that are not eligible rollover dis-
Plans not fully vested, provided that the re-tributions (such as amounts attributable
The proposed regulations would makequi_rer_nents of section 411(a)(10)_ areto aft_e_r-tax employe_e contributions).
satisfied. The proposed regulationsSpecifically, an elective transfer of an
lations relating to elective transfers pe-Would not restrict the permissible typesimmediately distributable amount would
tween qualified plans. Under certain cir-Of elective transfers to transfers be-be permi_tt_ed to the extgnt_the_ am(_)unt i
cumstances, the existing regulationstwee_n plans of t_he same employer. Ac-ot z_in_ellglble roII_over dlstnbupon, if the
permit elimination of optional forms of cordingly, elective transfe_rs_ could bepart|C|pant’_s _entlre nonforfeitable ac-
benefit in connection with plan transfersmade to plans that are within the em-crued _ben<_ef|t is transferr_ed by means of
with a participant's consent. The pro_ployer’s contr_olled group or to plans combination of a se<_:t|on 401(a)(31_)
posed regulations would significantly that are outside the employer’s con-transfer and the elective transfer. This
liberalize the application of these elec-trolled group. _ r_ule would a_pply to transfers between de
tive transfer provisions. _The prpposed regulat|(_)ns would pro-flned benefit plans, as well as transfer:
The existing regulations do not permitv'de scho_n 411_(d)(6) relief for elective between defined contribution plan_s.
an elective transfer from one qua“ﬁedt_ransfers mvolvmg_corporate transac-Comments are reques_ted_regardlng
plan to another unless the participant'st'ons or employee pr transfer_s ge_ner-vv_hether there are other s_|tuat|0ns (when
benefit under the transferring plan is im-ally where the defined contribution direct roII(_)vers are unavailable) to which
mediately distributable. This condition plans are of the same type (e.g., from @he elective transfer approach shoulc
cqualified cash or deferred arrangemenapply.

a number of changes in the existing regu

has precluded use of the elective transf



C. Rules Regarding In-Kind right to an in-kind distribution (including bution from a defined contribution plan
Distributions employer securities and property that isother than employer securities and prop:

. ) not marketable securities) to be amendedrty that is not marketable securities.
The proposed regulations clarify andiy |imit the types of property in which
modify the rules regarding the applica- jistributions could be made to the partiC_Proposed Effective Date

tion of the protections of section jyan¢ 1o specific types of property in The proposed regulations are propose:
ALL(A)(O)(B) to a right to receive benefit ypich the participant's account is in- to be effective upon publication of final

distributions in kind with respect to de- \,agted at the time of the amendment (an?'egulations in theederal Registerand

fined contribution plans and defined ben-, ; ; i . S
efit plans. Provisions for distribution in with respect to which the participant hadcannot be retied upon before finalization.

! ) > 7" the right to receive an in-kind distribu-

kind are sometimes found in plans in-jjon pefore the plan amendment). In ad-Special Analyses
vested in annuity contracts or in mar-giion the proposed regulations would _ _ ,
ketable mutual funds. The right to a Parpermit a defined contribution plan giving It has been determined that this notice
ticular form of investment is not a 5 participant the right to a distribution in of proposed rulemaking is not a signifi-
protected optional form of benefit. How-

a type of property to be amended to Specgant regulatory action as defined in Ex-
ever, the investments made by a pla

, mad olank that the participant is permitted to re- €cutive Order 12866. Therefore, a regu
generally are subject to fiduciary require-aive a distribution in that type of prop- latory assessment is not required. It als

ments, including the prudence require—erty only to the extent that the plan assetBas been determined that section 553(k
ment of section 404(a)(1)(B) of the Em-paid in the participant's account at theOf the Administrative Procedure Act (5
ployee Retirement Income Security ACti o of the distribution include that type U.S.C. chapter 5) does not apply to thes
of 1974, Public Law 93-406 (88 Stat. property. These provisions of the pro_regulations, and because the regulatiol
829). The existing regulations state thaf)qaq regulations would not permit gdoes not impose a collection of informa-
the right to a medium of distribution, plan to be amended in a way that wouldion on small entities, the Regulatory
such as cash or in-kind payments, is aR ¢t ct protected features of OptiomﬂFlexibility Act (5 U.S.C. chapter 6) does
optional form of benefit to which section ¢, s of benefit other than the mediumnOt @Pply. Pursuant to section 7805(f) of
411(d)(6)(B) applies. of distribution. Thus, for example, a planthe Code, these proposed regulations wil

Under the proposed regulations, if a.5uid not be amended to eliminate a parbe submitted to the Chief Counsel for
defined benefit plan includes an optionalﬁcipam,S right to payments over a periodAdvocaCy of the Small Business Admin-
form of benefit under which benefits are years, regardless of the plan’s currenistration for comment on their impact on

distributed in the medium of an annuity i,y estments except as permitted undesmall business.

contract, that optional form of benefit i ] ] )

could be modified by substituting c.ashgg]sirdprrez\ﬂgggiso(;tﬁ ;ls”tfhee”;gvggngomments and Public Hearing

for the annuity contract. Thus, a definedyegcrined above relating to permitted Before these proposed regulations ar
benefit plan that provides for distribution y 13 amendments affecting alternativeadopted as final regulations, considera
of an annuity contract could be l"‘mendecf)orms of payment under defined contri-tion will be given to any written com-
to substitute cash payments from the plag, o plans). ments (preferably a signed original and
that are identical in all respects protected comments are requested on whetheeight (8) copies) that are submitted
by section 411(d)(6) to the paymentSgection 411(d)(6) protection for in-kind timely to the IRS. In addition to the
available from the annuity contract ex-gistributions of employer securities andother requests for comments set forth ir
cept with respect to the source of theproperty that is not marketable securitieghis document, the IRS and Treasury alsc
payments. Comments are requested Iz defined contribution plans should request comments on the clarity of the
garding whether any additional sectionye preserved or eliminated. Commentaproposed rule and how it may be made
411(d)(6)(B) relief for non-cash distribu- 155 4re requested to address the extent msier to understand. All comments will
tions is appropriate for defined benefit, hich these may be important rights forbe available for public inspection and
plans. ) participants. For example, in a definedcopying.

.The prqposed reg'ulatl.ons would per-contribution plan that does not give par- A public hearing has been schedulec
mit a defined contribution plan to be yjcinants the right to payment in kind, it for June 27, 2000, at 10 a.m., in room
amended to replace the ability to receivgg hossible that a distribution made in6718, Internal Revenue Building, 1111
a d'St,”_bUt'on in the form of marketable_ cash for a particular asset may be in ai€onstitution Avenue NW., Washington,
securities (other than employer securi-ymqyn that is less than the value that th&C. Due to building security proce-
t!es).wuh the ability to receive a d'St”b,u' participant assigns to the asset. Comeures, visitors must enter at thet™.0
t'(,)n in the form of cash. The ”gh,t to _d's'mentators are further requested to adstreet entrance, located between Consti
tributions from a defined contribution yresq the potential administrative burdertution and Pennsylvania Avenues, NW.
plan in the form of cash, employer secus a5 proposed, plans are prohibited fromin addition, all visitors must present
rities or other property that is not mar-g|iminating these media of distribution. photo identification to enter the building.
ketable securities would generally becomments are also requested on whethd8ecause of access restrictions, visitor:
protected. However, the proposed regugection 411(d)(6)(B) protection should will not be admitted beyond the immedi-

lations would also permit & defined con-pe retained for any form of in-kind distri- ate entrance area more than 15 minute
tribution plan that gives a participant the



before the hearing starts. For informa-81.411(d)-4 Section 411(d)(6) protecteddistribution that consists of property of

tion about having your name placed onbenefits. those specified types.

the building access list to attend the hear* * * * * (D) In-kind distributions after plan

ing, see the “FOR FURTHER INFOR- A-2:*** termination If a plan includes an op-

MATION CONTACT” section of this (b) *** tional form of benefit under which bene-

preamble. (2) *** fits are distributed in specified property,
The rules of 26 CFR 601.601(a)(3) (iii)) In-kind distributions-(A) Distrib-  that optional form of benefit may be

apply to the hearing. utions of annuity contracts payable modified for distributions after plan ter-

Persons who wish to present oral comunder defined benefit plandf a defined mination by substituting cash for the
ments at the hearing must submit writterbenefit plan includes an optional form of specified property to the extent that, or
comments by June 6, 2000, and submibenefit under which benefits are distrib-plan termination, an employee has the
an outline of the topics to be discussedited in the medium of an annuity con-opportunity to receive the optional form
and the time to be devoted to each topitract, that optional form of benefit may of benefit in the form of the specified
(signed original and eight (8) copies) bybe modified by substituting cash for theproperty. This exception is not available,
June 6, 2000. annuity contract. however, if the employer that maintains

A period of 10 minutes will be allotted  (B) In-kind distributions payable the terminating plan also maintains an-
to each person for making comments. under defined contribution plans in the other plan that provides an optional form

An agenda showing the scheduling ofform of marketable securities other thanof benefit under which benefits are dis-
the speakers will be prepared after theemployer securities If a defined contri- tributed in the specified property.
deadline for receiving outlines hasbution plan includes an optional form of (E) Examples The following exam-
passed. Copies of the agenda will bébenefit under which benefits are distrib-ples illustrate the application of this para-
available free of charge at the hearing. uted in the form of marketable securities,graph (b)(2)(iii):

, ) other than securities of the employer, that Example 1 (i) An employer maintains a profit-
Drafting Information optional form of benefit may be modified sharing plan under which participants may direct
S the investment of their accounts. One investmen
The principal author of these regula-by SU_bStItUtIﬂg cash for the marketableoption available to participants is a fund invested in
tions is Linda S. F. Marshall of the Office S€curities. For purposes of this parazommon stock of the employer. The plan provides
of the Associate Chief Counsel (Em_graph (b)(2)(iii), the ternmarketable se- that the participant has the right to a distribution in

ployee Benefits and Exempt Organiza—C”ritieS means marketable securities aghe form of cash upon termination of employment.
f H th |t defined in section 731(0)(2), and the termln a_dqhuon, the plan p_rO\_/ldes that_, to the extent ¢
ions). However, other personnel from participant's account is invested in the employer

the IRS and Treasury participated in theils_ecum'es of the employeneans securi- g, fund, the participant may receive an in-kind

development. ties of the em_pk)yer as defined in sectionyistribution of employer stock upon termination of
* x ok * 402(e)(4)(E)(ii). employment. On September 1, 2000, the plan i

(C) Amendments to defined contribu-amended, effective on January 1, 2001, to remov

Proposed Amendments to the tion plans to specify medium of distribu-the fund invested in employer common stock as a
Regulations tion. If a defined contribution plan in- investment option under the plan and to provide fo
g : P the stock held in the fund to be sold. The amend

cludes an optional form of benefit underment permits participants to elect how the sale pro

Accordingly, 26 CFR part 1 is pro- which benefits are distributable to a par-ceeds are to be reallocated among the remaining it
posed to be amended as follows: ticipant in a medium other than cash, thevestment options, and provides for amounts not s
Paragraph 1. The authority citation forplan may be amended to limit the typegreallocated as of January 1, 2001, to be allocated 1

part 1 continues to read in part as fol- ; ; " a specified investment option.
lows: of property in which distributions may be (if) The plan does not fail to satisfy section

. made to the participant to the types 0fs11(d)(6) solely on account of the plan  amendmen
Authority: 26 U.S.C. 7805 * * * property specified in the amendment.relating to the elimination of the employer stock in-
Par. 2. Section 1.411(d)-4 is amendeg; this purpose, the types of propertyvestment option, which is not a section 411(d)(6) pro
as follows: specified in the amendment must includdected benefit. See paragraph (d)(7) of Q&A-1 of this
1. In Q&A-1, paragraph (b)(1), the last section. Moreover, because the plan did not provid
Q- paragraph () ) ?” types of prope_rty (other than types Offor distributions of employer securities except to the
sentence is amended by removing the Iarbroperty for which the plan may be

« " . extent participants’ accounts were invested in the enr
guage “81.401(a)(4)-4(d)" and addinggmended to substitute cash under paraloyer stock fund, the plan is not required opera-

“81.401(a)(4)-4(e)(2)" in its place. graph (b)(2)(iii)(B) of this Q&A-2) that tionally to offer distributions of employer securities
2. Q&A-2 is amended by: are held in the participant's account onfollowing the amendment. In addition, the plan
a. Revising paraaraph (b)(2)(iii). . ould not fail to satisfy section 411(d)(6) on account
b. Adding %a?ragrgpk?(e(). )( )( ) j[he effectlve dat? _Of the amendment amff a further plan amendment, effective after the plar

! ) in which the participant would be able t0has ceased to provide for an employer stock fund in

3. Q&A-3 is amended by: receive a distribution immediately before vestment option, to eliminate the right to a distribu-

a. Revising paragraph (a)(3). the effective date of the amendment. Irfion in the form of employer stock. See paragrapt
b. Adding paragraph (a)(4). addition, a plan amendment may providéb)(z)(i")(c) of this Q&A-2.

Cc

Revising paragraphs (b), (c), an . . . Example 2 (i) An employer maintains a profit-
dthat the participant's right to receive E”tsharing plan under which a participant, upon termi-

OF . distribution in the form of specified types nation of employment, may elect to receive benefit:
d. Addlng.paragraph (e) . of property is limited to the property held in a single-sum distribution either in cash or in
The additions and revisions read asp, ihe participant’s account at the time ofkind. The plan's investments are limited to a fund

follows: invested in employer stock, a fund invested in XYZ



mutual funds (which are marketable securities), anddefined contribution plars-(1) General portion of the benefit than the installment
a fund invested in shares of PQR limited partnerrle A defined contribution plan does form, has fewer or less stringent condi-
ship (which are not marketable securities). not violate the requirements of sectiontions of eligibility than the installment
(i) The following alternative plan amendments . . . .
would not cause the plan to fail to satisfy section411(d)(6) merely because the plan isform, or has election rights that the in-
411(d)(6): amended to eliminate or restrict the abil-stallment form lacked. In addition, an
(A) A plan amendment that limits non-cash dis- ity of a participant to receive payment ofotherwise identical distribution form
tributions to a participant on termination of em- accryed benefits under a particular opneed not retain rights or features of the
ployment to a distribution of employer stock and tional form of benefit if, after the plan optional form of benefit that is elimi-
shares of PQR limited partnership. See paragrap . . . .
(b)(2)(iii)(B) of this Q&A-2. amendment is effective with respect tonated or restricted to the extent that thos
(B) A plan amendment that limits non-cash distri- the participant, the alternative forms ofrights or features are not otherwise pro-
butions to a participant on termination of employ- payment available to the participant in-tected under section 411(d)(6). More-
ment to a distribution of employer stock and shares og|de payment in both a single-sum dis-over, in the case of an optional form of
PQR limited partnership, and that also lists the partlc'];ribution form and an extended distribu- benefit that is in the form of an annuity
ipants that hold employer stock in their accounts as of, . . . __ .
the effective date of the amendment and provides thdion form described in paragraph (e)(3)and that provides for distribution of an
only those participants have the right to distributionsOf this Q&A-2, each of which is an other- annuity contract, a distribution form that
in the form of employer stock, and lists the partici- wise identical distribution form with re- is not in the form of an annuity does not
pants that hold shares of PQR limited partnership igpect to the optional form of benefit thatfail to be an otherwise identical distribu-
their accounts as of the effective date of the amendg o, aliminated or restricted. tion form with respect to that optional
ment and provides that only those participants have . . . o . .
the right to distributions in the form of shares of PQR  (2) Otherwise identical distribution form of benefit merely because the non-
limited partnership. See paragraphs (b)(2)(iii)(B) andform. For purposes of this paragraph (e)annuity distribution form does not pro-
(C) of this Q&A-2. a distribution form is an otherwise identi- vide for distribution of an annuity con-
_(C) Aplan amendment that limits non-cash dis-c3| djstribution form with respect to an tract.
tributions to & participant on termination of ém- i n o form of benefit that is elimi-  (3) Extended distribution fors(i) In
ployment to a distribution of employer stock and . .
shares of PQR limited partnership to the extent thaf'@ted or restricted pursuant to paragraplgeneral For purposes of this paragraph
the participant's account is invested in those assetée)(1) of this Q&A-2 only if the distribu- (e), a distribution form is an extended
at the time of the distribution. See paragraphgion form is identical in all respects to thedistribution form if it is—
(b)(2)(ii))(B) and (C) of this Q&A-2. _eliminated or restricted optional form of  (A) An annuity payable for the life of
(D) Aplan amendment that limits non-cash dis- o o fis (- would be identical except thatthe participant;
tributions to a participant on termination of em- . . L . -
ployment to a distribution of employer stock and it Provides greater rights to the partici- (B) Substantially equal periodic pay-
shares of PQR limited partnership, and that lists thgpant) except with respect to the timing ofments made (not less frequently than an
participants that hold employer stock in their ac-payments after commencement. For exnually), at the election of the participant,
counts as of the effective date of the amendmengmple g single-sum distribution form is over either the life expectancy of the par-
and provides that only those participants have the, o oy otherwise identical distribution ticipant or the joint life expectancy of the
right to distributions in the form of employer stock, . - . - ..
and lists the participants that hold shares of PQHOIM With respect to a specified install- participant and the participant’s spouse
limited partnership in their accounts as of the effeciment form of benefit if the single-sum (with or without redetermination of those
tive date of the amendment and provides that onhdistribution form is not available for dis- life expectancies, as described in sectiol
those participants have the right to distributions inrihtion on the date on which the install-401(a)(9)(D)); or
]Ehe form of shares of PQR limited partnership, andy ¢ t5rm would have been available for  (C) For a plan amendment that does
urther provides that the distribution of that stock or . . . . .
those shares is available only to the extent that thé0mmencement, is not available in thenot eliminate any optional form of bene-
participants’ accounts are invested in those assets &ame medium of distribution as the in-fit that is an extended distribution form
the time of the distribution. See paragraphsstallment form, does not apply to thedescribed in paragraph (e)(3)(i)(A) or
(b)(2)(i)(B) and (C) of this Q&A-2. ~ benefit (or any portion of the benefit) to (B) of this Q&A-2, substantially equal
) Example 3 (i) An employer maintains a stock i the jnstallment form applied, im- periodic payments made (not less fre-
onus plan under which a participant, upon termi- . L . .
nation of employment, may elect to receive benefits?0S€S any condition of eligibility that did quently than annually) over a period at
in a single-sum distribution in employer stock. N0t apply to the installment form, or least as long as the longest period ove
This is the only plan maintained by the employer|acks any related election rights that werewvhich the participant is entitled to re-
under which distributions in employer stock are 5y ajlable with respect to the installmentceive a distribution under the plan before
gfoaé:fgfaugggfmployer decides to terminate the, ) However, the single-sum distribu- the plan amendment under any of the op
(ii) If the plan makes available a single-sum dis-tion form would not fail to be an other- tional forms of benefit that are elimi-
tribution in employer stock on plan termination, the wise identical distribution form with re- nated by the plan amendment.
plan will not fail to satisfy section 411(d)(6) solely spect to the installment form merely (ii) Substantially equal periodic pay-
because the optional form of benefit providing apacause the single-sum distribution formments For purposes of this paragraph
single-sum distribution in employer stock on ermi- i o aiiane for distribution on a date on(e)(3), the rules of section
nation of employment is modified to provide that . . -
such distribution is available only in cash. seeWhich the installment form would not 402(c)(4)(A)(ii) and §1.402(c)-2, Q&A-
paragraph (b)(2)(iii)(D) of this Q&A-2. have been available for commencements, apply in determining whether pay-
koK Kk k is available in media of distribution that ments are substantially equal periodic
(e) Permitted plan amendments affect-the installment form was not, applies (if payments (but without regard to the 10-

ing alternative forms of payment underthe participant so chooses) to a largeyear minimum period for payments and



without regard to §1.402(c)-2, Q&A- form of a single-sum distribution, or in substan- eral rule. A transfer of a participant’s en-
5(b), regarding certain periodic paymentgially equal monthly installment payments over ei- tire benefit between qualified defined con-
that decrease upon a participant’s attainther 5, 10, 15, or 20 years. Plan M is amended s¢ribution plans (other than a direct transfe
ment of eligibility for social security that, after the amendment is effective, P is nodescribed in section 401(a)(31)) that re:
benefits). longer entitled to receive a distribution in the form sults in the elimination or reduction of sec-

(4) Examples The following exam- of substantially equal monthly installment pay- tion 411(d)(6) protected benefits does no
ples illustrate the application of this para-ments over 5, 10, or 15 years. However, after theyiolate section 411(d)(6) if the following
graph (e): amendment is effective, P continues to be entitedrequirements are met:

Example 1 (i) P is a participant in Plan M, a to receive cash distributions from Plan M, payable (i) Voluntary election The plan from
qualified profit-sharing plan that is invested in mu- as of the first day of the month following P’s termi- which the benefits are transferred mus
tual funds. The distribution forms available to P nation of employment (or as of the first day of any provide that the transfer is conditioned
under Plan M include a distribution of P’s vested subsequent month, except as required by sectioupon a voluntary, fully-informed election
account balance under Plan M in the form of distri-401(a)(9)), in the form of a single-sum distribution by the participant to transfer the partici-
bution of various annuity contract forms (including or in substantially equal monthly installment pay- pant’s entire benefit to the other qualified
a single life annuity and a joint and survivor annu-ments over 20 years. defined contribution plan. As an alterna-
ity). The annuity payments under the annuity con- (i) Plan M does not violate the requirements oftive to the transfer, the participant must
tract forms begin as of the first day of the monthsection 411(d)(6) merely because the plan amendpe offered the opportunity to retain the
following P’s termination of employment (or as of ment has eliminated P's option to receive a distrib-participant’s section 411(d)(6) protected
the first day of any subsequent month, subject tdition in the form of substantially equal monthly in- benefits under the plan (or, if the plan is
the requirements of section 401(a)(9)). P has nostallment payments over 5, 10, or 15 years. terminating, to receive any optional form
previously elected payment of benefits in the form  (5) Effective date This paragraph (e) of benefit for which the participant is eli-
of a life annuity, and Plan M is not a direct or indi- applies to plan amendments that argjible under the plan as required by sec
rect transferee of any plan that is a defined benefiddopted and made effective after the datéion 411(d)(6)).
plan or a defined contribution plan that is subject toOf publication of final regulations in the  (ii) Types of plans to which transfers
section 412. Plan M provides that distributions onFederal Register may be made To the extent the benefits

the death of a participant are made in accordancé * * * * are transferred from a money purchas
with section 401(a)(11)(B)(iii)(1). Plan M is A-3. (&) *** pension plan, the transferee plan must b

amended so that, after the amendment is effective, (3) Waiver prohibition In general, ex- a money purchase pension plan. To th
P is no longer entitled to any distribution in the CEPt as provided in paragraph (b) of thisextent the benefits being transferred ar
form of the distribution of an annuity contract. Q&A-3, a participant may not elect to part of a qualified cash or deferred
However, after the amendment is effective, P is enWaive section 411(d)(6) protected benefitsarrangement under section 401(k), the
titled to receive a single-sum cash distribution of Thus, for example, the elimination of the benefits must be transferred to a quali
P's vested account balance under Plan M payable &d€fined benefit feature of a participant'sfied cash or deferred arrangement unde
of the first day of the month following P's termina- beNefit under a defined benefit plan by reasection 401(k). To the extent the benefit:
tion of employment (or as of the first day of any SON of a transfer of such benefits to a debeing transferred are part of an employe
subsequent month, except as required by sectiofined contribution plan pursuant to a par-stock ownership plan as defined in sec
401(a)(9)). In addition, P is entitled to receive P'sticipant election, at a time when the benefition 4975(e)(7), the benefits must be
vested account balance under Plan M payable ifS not distributable to the participant, vio- transferred to another employee stocl
substantially equal monthly payments made, at P'dates section 411(d)(6). ownership plan. Benefits transferred
election, over either P’s life expectancy or the joint  (4) Direct rollovers A direct rollover from a profit-sharing plan other than
life expectancies of P and P’s spouse, beginning aéleéscribed in Q&A-3 of §1.401(a)(31)-1 from a qualified cash or deferred
of the first day of the month following P's termina- that is paid to a qualified plan is not aarrangement, or from a stock bonus pla
tion of employment (or as of the first day of any transfer of assets and liabilities that musbther than an employee stock ownershi
subsequent month, except as required by sectiofatisfy the requirements of sectionplan, may be transferred to any type o
401(a)(9)). 414(1), and is not a transfer of benefitsdefined contribution plan.

(i) Plan M does not violate the requirements of fOr purposes of applying the require- (iii) Circumstances under which trans-
section 411(d)(6) (or section 401(a)(11)) merely be-ments under section 411(d)(6) and parafers may be madeThe transfer must be
cause the plan amendment has eliminated P's of@raph (a)(1) of this Q&A-3. Therefore, made in connection with an asset ol
tion to receive a distribution in any of the various for example, if such a direct rollover is stock acquisition, merger, or other simi-
annuity contract forms previously available. made to another qualified plan, the redar transaction involving a change in em-

Example 2 (i) P is a participant in Plan M, a C€iving plan is not required to provide, ployer of the employees of a trade ot
qualified profit-sharing plan to which section With respect to amounts paid to it in a di-business (i.e., an acquisition or disposi
401(a)(11)(A) does not apply. Upon termination of '€Ct rollover, the same optional forms oftion ~ within the meaning of
employment, P is entitled to receive cash distribu-D€NEfit that were provided under the plarg1.410(b)—2(f)) or in connection with the
tions from Plan M, payable as of the first day of thethat made the direct rollover. Seeparticipant’s transfer of employment to a
month following P’s termination of employment (or 81.401(a)(31)-1, Q&A-14. different job for which service does not
as of the first day of any subsequent month, subject (D) Elective transfers of benefits be-result in additional allocations under the
to the requirements of section 401(a)(9)), in thetween defined contribution plard) Gen-  transferor plan.



(2) Applicable qualification require- rules of section 411(a)(7), the early ter-
ments A transfer described in this para-mination requirements of section
graph (b) is a transfer of assets or liabili-411(d)(2), and the survivor annuity re-
ties within the meaning of section quirements of sections 401(a)(11) and
414(1)(1) that must meet the require-417. However, the transfer is not treated
ments of section 414(l) and all other ap-as a distribution for purposes of the mini-
plicable qualification requirements. mum distribution requirements of section
Thus, for example, if the survivor annu-401(a)(9).
ity requirements of sections 401(a)(11) (3) Distributable benefits For pur-
and 417 apply to the plan from which theposes of this paragraph (c), a partici-
benefits are transferred, as described ipant’s benefits are distributable on a par-
this paragraph (b), but do not otherwiseticular date if, on that date, the
apply to the receiving plan, the require-participant is eligible, under the terms of
ments of sections 401(a)(11) and 41%he plan from which the benefits are
must be met with respect to the transtransferred, to receive an immediate dis-
ferred benefits under the receiving plantribution of these benefits from that plan
In addition, the vesting provisions underunder provisions of the plan not inconsis-
the receiving plan must satisfy the re-tent with section 401(a).
quirements of section 401(a)(10) with re- (d) Status of elective transfer as op-
spect to the amounts transferred. tional form of benefit A right to a trans-

(c) Elective transfers of certain dis- fer of benefits pursuant to the elective
tributable benefits between defined benetransfer rules of paragraph (b) or (c) of
fit plans or between defined contributionthis Q&A-3 is an optional form of bene-
plans-(1) In general A transfer of a fit under section 411(d)(6). The avail-
participant’s benefits that are distrib- ability of such optional form is subject to
utable between qualified defined benefitthe nondiscrimination requirements of
plans, or between defined contributionsection 401(a)(4). However, a plan will
plans (other than the portion of such anot be treated as failing to satisfy
transfer that is a direct transfer describe&1.401(a)(4)—4 merely because it re-
in section 401(a)(31)), that results in thestricts the transfer option to benefits that
elimination or reduction of section exceed the dollar limits on mandatory
411(d)(6) protected benefits does not vi-distributions that can be made without
olate section 411(d)(6) if- the consent of the participant under sec-

(i) The voluntary election requirement tion 411(a)(11).
of paragraph (b)(1)(i) of this Q&A-3 is  (e) Effective date This Q&A-3 is ap-
met; and plicable for transfers made after the date

(i) The amount of the benefit trans- of publication of final regulations in the
ferred, together with the amount of aFederal Register
contemporaneous section 401(a)(31) ****
transfer to the transferee plan, equals the
entire nonforfeitable accrued benefit
under the plan of the participant whose
benefit is being transferred, calculated to
be at least the greater of the single-sufiied by the Office of the Federal Register on
distribution provided for under the planmarch 28, 2000, 8:45 a.m., and published in the
for which the participant is eligible (if issue of the Federal Register for March 29, 2000, 65
any) or the present value of the partici-': R. 16546)
pant’'s accrued benefit payable at normal
retirement age (calculated by using inter-
est and mortality assumptions that satisfy
the requirements of section 417(e) and
subject to the limitations imposed by sec-
tion 415).

(2) Treatment of transferThe transfer
of benefits pursuant to this paragraph (c)
generally is treated as a distribution for
purposes of section 401(a). For example,
the transfer is subject to the cash-out

Robert E. Wenzel,
Deputy Commissioner
of Internal Revenue.




