Notice of Proposed Rulemaking
and Notice of Public Hearing

Classification of Certain Pension
and Employee Benefit Trusts,
and Other Trusts

REG-108553-00

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY: This document contains
proposed amendments to the regulations
defining a domestic or foreign trust for
federal tax purposes. The proposed regu



lations will affect certain specified em-Roth IRA described in section 408A, totion 301.7701-7(f) provides rules govern-
ployee benefit trusts and investmenbe created or organized in the Uniteéhg this election to continue to be treatec
trusts. The proposed amendments pr&tates. Section 1.401-1(a)(3)(i) furtheas a United States person.
vide that these employee benefit trustprovides that a trust will not constitute a Section 301.7701-7(d) provides guid-
and investment trusts are deemed to sajualified trust under section 401(a) unlesance on the application of the control test
isfy the control test for domestic trustthe trust is maintained at all times as a dancluding defining United States persons,
treatment if United States trustees contrehestic trust in the United States. Undesubstantial decisions, and control. Gener
all of the substantial decisions of the trus1.408-2(b), a similar requirement apally, for purposes of the control test, all
made by the trustees of the trust. Thiglies to an IRA trust. persons with any power over substantia
document also provides notice of a public Prior to the enactment of the Smalblecisions of the trust, whether acting in &
hearing on these proposed regulations. Business Job Protection Act (SBJPA)fiduciary capacity or not, must be counted
DATES: Written or electronic CommentsPublic Law 104-188 (110 Stat. 1755)‘or purposes of the control test. .
must be received by January 10, ZOOJ(r’.A‘UQUSt 20, 1996), the statgs of a quali- However, _§301.7701—7(d)_(1)(|v) pro-
Requests to speak (with outlines of oral'ed plan trust as a domestlg trust genetdes a spema} rule for cgrtam employetf
comments to be discussed) at the publslly turned. on a facts and c|rcumstapcdseneflt tr-UStS listed therein. These.trustf
hearing scheduled for January 31, 200 etermination that_ the trust was a reS|d§me req_uwed to be created or Qrganlzed i
: st and was subject to the continuous juhe United States and are subject to othe
at 10 a.m. must be submitted by January > * ; : . .
10, 2001. sdiction of the United States. See, fofletailed requirements for qualification
example, Rev. Rul. 70-242 (1970-1 C.Bunder the Internal Revenue Code (Code)
ADDRESSES: Send submissions t0g9) regarding the determination of doTherefore, 8301.7701-7(d)(1)(iv) pro-
CC:M&SP:RU (REG-108553-00), roommestic trust status for purposes of sectioyides that these trusts are deemed to sa
5226, Internal Revenue Service, POR01(a). isfy the control test, provided that United
7604, Ben Franklin Station, Washington, The SBJPA and the Taxpayer RelieBtates fiduciaries control all of the sub-
DC 20044. Submissions may be hand dect of 1997 (TRA 97), Public Law stantial decisions of the trust that are
livered between the hours of 8 a.m. and $05-34 (111 Stat. 788) (August 5, 1997)nade by the trustees or fiduciaries. Sec
p.m. to: CC:M&SP:RU (REG-108553-amended section 7701(a)(30) to providéon 301.7701-7(d)(1)(iv) authorizes the
00), Courier’s Desk, Internal Revenue Selpbjective criteria for determining whetherCommissioner to designate additional cat
vice, 1111 Constitution Avenue, NW.,3 trust is a domestic trust. New sectiofgories of trusts subject to the special rule
Washington, DC. Alternatively, taxpayers7701(a)(30)(E) provides that a trust willin revenue procedures, notices, or othe
may submit comments electronically vighe treated as a domestic trust if: (1) guidance published in the Internal Rev-
the Internet by selecting the “Tax Regs” opcourt within the United States is able tghue Bulletin.

tion on the IRS Home Page, or by submitexercise primary supervision over the ad- .
ting comments directly to the IRS Internefninistration of the trust (court test), angEpranatlon
site at http://www.irs.ustreas.gov/(2) one or more United States persons The IRS and the Treasury Departmen
tax_regs/regslist.html. The public hearingyave the authority to control all substanhave become aware of two additional cat
will be held in the Internal Revenue Servicgja| decisions of the trust (control test)egories of trusts that should qualify for
Auditorium, Internal Revenue Building, These changes are generally effective fane special control test rule in
1111 Constitution Avenue, NW., WaShlng-taxab|e years beginning after DecembE§3017701—7(d)(1)(|v)
ton, DC. 31, 1996. The first category is group trusts con-
FOR FURTHER INFORMATION CON-  Section 301.7701-7, published in thgisting of qualified plan trusts and IRA
TACT: Concerning the regulations,Federal Registeron February 2, 1999 trusts, as described in Rev. Rul. 81-10C
James A. Quinn, (202) 622-3060; con(64 FR 4967), provides guidance undef1981-1 C.B. 326). If the requirements
cerning submissions and the hearing, Gu§ection 7701(a)(30)(E) in determiningset forth in Rev. Rul. 81-100 are met, &
R. Traynor, (202) 622-7180 (not toll-freeWhether a trust is treated as a Unitegroup trust is itself exempt from tax, and
numbers). States person and therefore as a domestiie tax-exempt status of the participating
trust for federal tax purposes. The regularusts is not affected by the pooling of
SUPPLEMENTARY INFORMATION:  tions are generally effective for taxableheir funds in the group trust. One of the
years ending after February 2, 1999, butquirements is that the group trust mus
may be applied by taxpayers for taxablee created or organized in the United
Section 401(a) requires a trust formingears beginning after December 31, 199&tates and must be maintained at all time
part of a pension, profit-sharing, or stockn addition, section 1907(a)(3) of theas a domestic trust in the United States
bonus plan (qualified plan trust) to be creSBJPA, as amended by the TRA 97, gerBecause these trusts are required to b
ated or organized in the United States iarally provides that, to the extent precreated or organized in the United State:
order to be a qualified trust. Similarly,scribed in regulations, a trust that was iand are subject to other detailed require
section 408(a) requires an individual reexistence on August 20, 1996, and thahents, they are similar to the other cate
tirement account trust (IRA trust), whichwas treated as a United States person gories of employee benefit trusts listed in
also includes a trust for a Simple IRA deAugust 19, 1996, may elect to continue t€301.7701-7(d)(1)(iv). Therefore, the
scribed in section 408(p) and a trust for he treated as a United States person. Sexeposed regulations add group trusts de
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scribed in Rev. Rul. 81-100 to the catewith respect to determining whether ang regulations do not affect the applica-
gories of trusts that may use the speciglerson is or is not a fiduciary for purposesion of these provisions.
control test rule. of the control test. For example, under

The second category is certain invessection 3(14)(A) of the Employee Retire.Proposed Effective Date
ment trusts that are classified as trust®ent Income Security Act of 1974 :
under §301.7701—4(c)(1). An investmentERISA), Public Law 93-406 (88 Stat. '€ amendments to the regulations are
trust with a single class of ownership in829) (September 2, 1974), a variety Oproposed o be 'appllcable to trusts for tax-
terests, representing undivided beneficiglersons in addition to the trustee(s) i b[e years ending on or after the' date or
interests in the assets in the trust, is clasensidered fiduciaries with respect to aPéVh'Ch thesg regylatlons are pUb“.ShEd as
sified as a trust if there is no power undeemployee benefit trust. In contrast, undelm,al reg'u!a'uons n th(FedgraI Reg|stgr
the trust agreement to vary the investrdinary trust principles the fiduciary of alt,IS antlplpated that the. final regulations
ment of the certificate holders. In additrust is generally considered to be thg"III provllde that tru§ts will be able to rely
tion, an investment trust with multipletrustee holding legal title to the trust as?" t.he'fmal regulations for taxable years
classes of ownership interests, in whickets on behalf of those having a benefici eginning gfter December 31, 1996,.and
there is no power under the trust agreenterest therein. Section 301.7701-6(b or electing trusts under section
ment to vary the investment of the certifi-Therefore, these regulations propose %907(61)(3),(8) of the SBJPA for taxable
cate holders, is classified as a trust if themend 8301.7701-7(d)(1)(iv) relating to/€ars ending after August 20,’ 1.996' In
trust is formed to facilitate direct invest-the application of the control test of secgdd't'on' for taxable years beginning after
ment in the assets of the trust and the ekon 7701(a)(30)(E) to clarify that em_Deqember 31, 1996, and t'axable years
istence of multiple classes of ownershiployee benefit trusts and certain investe-zndlng before thgse regulations are fmal-
interests is incidental to that purposement trusts identified in the regulationézed’ or for electing trusts under section
These trusts are treated as owned by tlhee deemed to satisfy the control test &907(6‘)(3),(8) of the SBJPA for taxable
investors under the grantor trust rules dinited States trustees control all of théears ending after August 20, 1996, and

subpart E, part I, subchapter J, chaptersubstantial decisions of the trust made b efore these regulations are finalized, the
of the Code. the trustees of the trust. tatus of a trust as a qualified plan trust

The proposed regulations add invest- Taxpayers concerned with maintainin ndgr section 401(a), an IRA trust under
ection 408(a), or any other employee

ment trusts classified as trusts undedomestic trust status should also note that, . ; 4
§301.7701-4(c)(1) to the categories oih appropriate cases, it may still be poss-eneflt trust . described n

trusts that may use the special control tebte to elect pursuant to 8301.7701—7(f) t 301.7701—7(d)(1)(|v) of these proposed
rule, provided the investment trusts medteat a trust existing on August 19, 19961'egulat|ons will not. be challenged by the
the conditions described in 8301.7701-as a United States person. IRS based on a failure of the trust to sat-

d)(1)(iv)(l). These trusts are subject to isfy the con't'rol test of sect?on
Se)éo)r(tirz(g) requirements as dorLesti@‘pplicatiO” to Certain Pension Trusts  7701(a)(30)(E)(ii) and, therefore, a failure

grantor trusts, and each investor must r\,greated or Organized in Puerto Rico to be'maintain'ed at all timgs asa domegtic
port the ftems of income, deduction, andsection 1022()(1) of ERISA provides iee e contrl st safe harbor set o i
credit that are attributable to the infor tax exemption for certain trusts creategi3gy 7701-7(d)(1)(iv) of these d
: - : ety : : propose
vestor’s portion of the trust. The condiy organized in Puerto Rico that form par : a ;
tions set forth in the proposed regulationgs i ] i egulations or §301.7701-7(d)(1)(iv) of
. a pension, profit-sharing, or stock bonug,g fina| regulations published in tFed-

are intended to ensure that aII_trustees apfan. Section 1022(i)(2) and §1.401(a)-5Q, 4 Registeron Eebruary 2 1999
United States persons including at leagfenerally provide that the administrator of g ye '
one institutional United States truste_e, theych a trust may elect to have the truSpecial Analyses
sponsors (persons who exchange invesfeated as a trust created or organized in
ment assets for beneficial interests with gye United States for purposes of section It has been determined that this notice
view to selling the beneficial interests) argn1(a). In light of the changes made tof proposed rulemaking is not a signifi-
United States persons, and the beneficighction 7701(a)(30) in the SBJPA and theant regulatory action as defined in Exec-
interests are widely offered for sale priTra 97, and the ensuing regulationsytive Order 12866. Therefore, a regula-
marily in the United States to Unitedgome taxpayers have expressed concefiesy assessment is not required. It also
States persons. An investment trust th@égarding the continuing application ofhas been determined that section 553(b;
satisfies these conditions is deemed to s&factions 1022(i)(1) and (2) and §1.401-50f the Administrative Procedure Act (5
isfy the control test even though one ofy 3 pension trust created or organized #.S.C. chapter 5) does not apply to these
more investors may be foreign personpyerto Rico that is not a domestic trustegulations, and because the regulatior
with the power to make a substantial decigithin the meaning of section 7701(a)(30)does not impose a collection of informa-
sion of the trust. Because the application of these provition on small entities, the Regulatory

In addition, the IRS and the Treasurkijons is not restricted to trusts that are délexibility Act (5 U.S.C. chapter 6) does
Department have become aware of cOfnestic trusts within the meaning of sectiomot apply. Pursuant to section 7805(f) of
cerns expressed by taxpayers in applyingzo1(a)(30), the 1996 and 1997 amendhe Internal Revenue Code, this notice of
the special rule of §301.7701-7(d)(1)(iVIments to section 7701(a)(30) and the ensproposed rulemaking will be submitted to



the Chief Counsel for Advocacy of thePART 301—PROCEDURE AND (V) ***
Small Business Administration for com-ADMINISTRATION Example 1 Trust is a testamentary trust with
ment on its impaCt on small business. three fiduciariesA, B, andC. A andB are United

Paragraph 1. The authority citation foStates citizens and is a nonresident alien. No per-

Comments and Public Hearing. part 301 continues to read in part as foffOS except the fiduciaries have authority to make
any decisions of the trust. The trust instrument pro-

lows: : . o
Before these proposed regulations are " vides that no substantial decisions of the trust can b
brop 9 Authority: 26 U.S.C. 7805 * * * made unless there is unanimity among the fiducia-

aquted "_:IS final regulathns, consideration Par. 2. Section 301.7701—7 is amende@s. The control test is not satisfied because Unite
will be given to any written comments ;¢ ¢o)1oys: States persons do not control all the substantial dec
(preferably a signed original and eight (8) 1. Paragraph (d)(1)(iv) introductorySiO”S of the trust. No substantial decisions can b

copies) that are submitted timely to th‘?ext is revised made withouC's agreement.

* % k% * %

IRS. The IRS and the Treasury Depart- 2. Paragraph (d)(1)(iv)(H) is redesig-

ment specifically request comments on th ;

larit pf th y reg d |ati dﬁated as paragraph (d)(2)(iv)(J). business in the United States through various branc
clarity ot th€ proposed regulations and 3 - New paragraphs (d)(1)(iv)(H) and (Ioperations. X has United States employees and has
how they can be made easier to Undeg‘re added. established a trust as part of a qualified employee
stand. All comments will be available for 4. Paragraph (d)(1)(Bxample s re- benefit plan under section 401(a) for these employ:
public inspection and copying. vised ancExample 5s added. ees. The trust is established under the laws of Sta

A public hearing has been scheduled for - A, and the trustee of the trustBs a United States
P 9 The first sentence of paragraplank governed by the laws of StateB holds legal

Example 5 X, a foreign corporation, conducts

January 31, 200_1' at10 a.m.in the Intem?é)(l) is revised. title to the trust assets for the benefit of the trust ben
Revenue Service Auditorium, Internal’ g Paragraph (e)(3) is added. eficiaries. A plan committee makes decisions with
Revenue Building, 1111 Constitution Av- The revisions and additions read as fof€sPect to the plan and the trust. The plan committe
enue, NW., Washington DC. Because WS- can directB's actions with regard to those decisions
access restrictions, visitors will not be ad- and under the governing documeftss not liable
mitted beyond the Internal_ Revenue Build§30;.7701—7 Trusts—domestic and gntggfeogeﬁfizgs'sggbs;:gntg eaﬂfnngﬂ?;n;'geeﬁ
ing lobby more than 15 minutes before théoreign. aliens, but nonresident aliens make up a majority of
hearing starts. the plan committee. Decisions of the plan commit-
The rules of 26 CFR 601.601(a)(3)* o tee are made by majority vote. In additiXiretains
apply to the hearing. (d)y***(1)*** the power to terminate the trust and to replace the

Persons that wish to present oral com- (V) Safe harbor for certain employee o2 SEE8 TEE8 0 0 S0Ro i Ll O
ments at the hearing must submit Writteﬁene.ﬂt trUSt.S and mves.tr.nem trust{stest under paragraph (d)(1)(iv) of this section be-
comments by January 10, 2001, and sublotwithstanding the provisions O_f thlscauseB, a United States person, is the trust's only
mit an outline of the topics to be discusseBaragraph (d), the trusts listed in this paraustee. Any powers held by the plan committee o
and the time to be devoted to each topgraph (d)(2)(iv) are deemed to satisfy the are not considered under the safe harbor of parz
(preferably a Signed Original and elght (Syontro| test set forth in paragraph (a)(]_)(");raph (d)(l)(IV) Of this section. !n the gvent tb(a}t
copies) by January 10. 2001 of this section, provided that United Stategppomts additional trustees including foreign

p ) y y 10, . frustees, any powers held by such trustees must &
A period of 10 minutes will be allotted tr_USteeS control all of the substantial deci,sigered in determining whether United States
to each person for making comments. ~ SIONS made by the trustees of the trust— trustees control all substantial decisions made by th

. . * k k* %
An agenda showing the scheduling of trustees of the trust.

the speakers will be prepared after the (H)Agroup trust described in Rev. Rul.* * * ** _
deadline for receiving outlines has passe§1—100 (1981-1 C.B. 326) (See (e) Effective date-(1) General rule

Copies of the agenda will be available fre§601.601(d)(2) of this chapter); Exce_pt for the e!ectio_n to remain a do-
of charge at the hearing. () An investment trust classified as amestic trust provided in paragraph (f) of

trust under 8301.7701-4(c), provided thahis section and except as provided ir
Drafting Information the following conditions are satisfied— paragraph (e)(3) of this section, this sec

. ) (1) All trustees are United States pertion is applicable to taxable years ending
) The principal _author of the;e regulatloqgons and at least one of the trustees isafier February 2, 1999.
is James A. Quinn of the Office of Associy ok as defined in section 581. or & * * * *
ate Chief C?ounsel (Passthroughs and S?hited States Government-owned agency (3) Effective date of safe harbor for
cial Industries). However, other personn r United States Government-sponsorecertain employee benefit trusts and in-
from _the IR_S a”‘?' Treasury I:)Gpartmenénterprise; vestment trustsParagraphs (d)(1)(iv) and
participated in their development. (2) All sponsors (persons who exchangév) Examples Jnd5 of this section apply
* % * *x % . . . . H
investment assets for beneficial interest® trusts for taxable years ending on or
Proposed Amendments to the with a view to selling the beneficial inter-aft_er the_ date of publication of final regu-
Regulations ests) are United States persons; and lations in theFederal Register Para-
(3) The beneficial interests are widelygraphs (d)(1)(iv) and (viExamples land
Accordingly, 26 CFR part 301 is pro-offered for sale primarily in the United5 of this section may be relied on by trusts
posed to be amended as States to United States persons; for taxable years beginning after Decem-
follows: *ok kK ber 31, 1996, and also may be relied on b



trusts whose trustees have elected
apply sections 7701(a)(30) and (31) to tF
trusts for taxable years ending after At
gust 20, 1996, under sectior
1907(a)(3)(B) of the SBJP Act.

* k k Kk %

David A. Mader,
Acting Commissioner
of Internal Revenue.

(Filed by the Office of the Federal Register on Oc
tober 10, 2000, 3:31 p.m., and published in th
issue of the Federal Register for October 12, 200
65 F.R. 60821)



