
described in § 1.401(k)–1(d)(2)(ii), particu-
larly with respect to pre-’89 401(k)
amounts.  In addition, it was stated that, in
light of the extensive revisions to computer
systems required to prevent “Y2K” prob-
lems, plan sponsors and recordkeepers
were unable to modify their systems to
comply with certain other requirements of
Notice 99–5 by January 1, 2000, the date
transition relief under Notice 99–5 became
no longer available.

In response to these concerns, the re-
quirements of Notice 99–5 are modified
as follows:
(i) Pre-’89 401(k) Amounts.As noted,

under Notice 99–5, amounts that are
ineligible for rollover by reason of
§ 6005(c)(2)(A) of  RRA 98 are lim-
ited to amounts described in
§ 1.401(k)–1(d)(ii), including pre-’89
401(k) amounts.  Concerns have been
raised that, in many instances, plan
records do not make it possible to dis-
tinguish pre-’89 401(k) amounts from
other amounts credited to an em-
ployee’s account as of the ‘89 date.

Accordingly, if a qualified
plan’s records are not reasonably
available to segregate an employee’s
pre-’89 401(k) amounts from other
amounts that, as of the ‘89 date, were
credited to the employee’s account,
then, for purposes of determining
what is an eligible rollover distribu-
tion, the plan must treat the other
amounts as described in § 401(k)(2)–
(B)(i)(IV).  That is, the other amounts
are treated the same as pre-’89 401(k)
amounts and elective contributions
and are therefore treated as ineligible
for rollover when distributed on
account of hardship.

(ii) Satisfaction of Another Statutory Dis-
tributable Event. Notice 99–5 pro-
vides that, if another event occurs,
such as the employee’s separation
from service or attainment of age 59
1/2, so that distribution of an amount
is permitted under § 401(k)(2)(B),
§ 403(b)(7) or § 403(b)(11) without
regard to hardship, no amount distrib-
uted after that event is ineligible for
rollover treatment on account of being
a hardship distribution described in
§ 401(k)(2)(B)(i)(IV), § 403(b)(7) or
§ 403(b)(11).  Plan sponsors and
recordkeepers indicated to the Service
that, in many instances, their systems

are unable to track whether a distribu-
tion made on account of hardship
under the terms of the plan might also
be distributable under another statu-
tory provision.

Therefore, as an alternative to
the rule in Notice 99–5, until further
guidance is issued, a distribution that
is described in § 401(k)(2)(B)(i)(IV),
§ 403(b)(7) or § 403(b)(11) and that is
made as a hardship distribution under
the terms of a qualified plan or
§ 403(b) annuity may be treated as
ineligible for rollover even though
another event has occurred that could
entitle the recipient to a distribution
without regard to hardship under
§ 401(k)(2–)(B)(i)(IV), § 403(b)(7) or
§ 403(b)–(11). Thus, for example, if a
profit-sharing plan containing a qual-
ified CODA provides that in-service
distributions are available only upon
hardship, an in-service distribution
made to a participant aged 62 may, to
the extent of elective contributions
and other amounts described in
§ 1.401(k)–1(d)(2)(ii) (including
amounts described in (i) above that
are treated as pre-’89 401(k)
amounts), be treated as ineligible for
rollover. Alternatively, if the rule in
Notice 99–5 is followed, the distribu-
tion in this example to the age-62 par-
ticipant may be treated as eligible for
rollover.

(iii) Allocation of Basis.  The plan sponsor
and recordkeeper community also
raised concerns about the feasibility of
timely programming their systems to
follow the basis allocation rules of
Notice 99–5.  Therefore, until further
guidance is issued, if a portion of a
hardship distribution from a qualified
plan or a § 403(b) annuity is not in-
cludible in gross income, the portion
of the distribution that is not includi-
ble in gross income may be allocated
to the portion ineligible for rollover or
the portion eligible for rollover (or be-
tween the two portions) using any rea-
sonable method.

A qualified plan or § 403(b) annuity
generally must, in applying the above
rules, be consistent in the treatment of all
distributions. 

V.  EFFECT ON OTHER DOCUMENTS

Notice 99–5 is modified.

VI.  DRAFTING INFORMATION

The principal author of this notice is
Roger Kuehnle of the Tax Exempt and
Government Entities Division.  For fur-
ther information regarding this notice,
please contact the Employee Plans’ tax-
payer assistance telephone service at
(202) 622-6074/6075 (not toll-free num-
bers) between the hours of 1:30 and 3:30
p.m. Eastern Time, Monday through
Thursday.

Proposed 2001 Form 1042-S,
Foreign Person’s U.S. Source
Income Subject to Withholding

Announcement 2000–54

The Internal Revenue Service announces
that it is requesting comments from the
public on proposed revisions to the 2001
Form 1042-S.  This form is used by U.S.
withholding agents to report the withhold-
ing of U.S. income tax on certain U.S.
source income paid to foreign persons.

This announcement provides a draft
copy of the 2001 Form 1042-S.  The form
is being issued so that withholding agents
can adapt their systems to comply with
the regulations under sections 1441, 1442,
and 1443, which were recently amended
by T.D. 8881 (published on May 22,
2000, in 65 F.R. 32152 and again on June
5, 2000, in 2000–23 I.R.B 1158).  Filers
and recipients of the form are advised that
the form may be revised based on further
developments and comments. 

Form 1042-S was previously released
for public comments on April 19, 1999
(Announcement 99–46, 1999–16 I.R.B.
13).  We made the following changes to
the form as the result of those comments:
• VOID box. This box has been added to

the recipient copies (Copies B, C & D).
• Box 2 (Gross income), Box 4 (Net in-

come), Box 7 (U.S. Federal tax with-
held), and Box 8 (Amount reim-
bursed to recipient). We increased the
width of these boxes. 

• Box 9 (Withholding agent’s EIN) and
Box 14 (Recipient’s U.S. TIN). We
increased the width of the checkboxes
so that they are easier to line up in a
printer.

• Box 10 (Withholding agent’s name
and address) and Box 13 (Recipient’s
name and address).  We positioned
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these boxes so that the information en-
tered will show through a standard dou-
ble window envelope.  In doing so, we
increased the vertical size of box 13 so
that 6 lines are available in the entry
area (allowing for 4 lines of print and 2
extra lines for printer line-up).

• Box 11 (Recipient’s account num-
ber). We increased the available entry
area.

• Box 19 (Nonqualified intermedi-
ary’s/Flow-through entity’s address).
We increased the height of this box.

¥ Income codes on the back of Copy C.
We changed the codes back to the way
they were on the 2000 form (i.e., income
codes 01 through 28 are the same on the
2000 and 2001 forms).  New codes 29
through 31 have been added, but are
grouped with the other Interest Income
codes.  New code 32 has been added and
placed with the Other Income codes.
Form 1042-S, as designed for the year

2001, contains only one income line.  Some
commentators requested that we restore
multiple income reporting lines (i.e., lines 1
through 3 of the current year 2000 form).
Although we were not able to accommo-

date this comment, in an effort to mitigate
the impact of this change, a withholding
agent may be permitted to use substitute
payee copies of the form (i.e., copies B, C,
and D) that contain more than one income
line.  Under no circumstances, however,
will the copy of the form filed with the IRS
(copy A) be permitted to contain more than
one income line (i.e., boxes 1 through 8).

The following change has been made to
the form as the result of changes to the
regulations made by T.D. 8881:  The
PRO-RATA BASIS REPORTING box
at the top of the form was added as an in-
dicator that the withholding agent must
use to notify the IRS that a nonqualified
intermediary that used the alternative pro-
cedures of Regulations section
1.1441–1(e)(3)(iv)(D) (i.e., year-end allo-
cation) failed to properly comply with
those allocation requirements.  If this box
is checked, withholding agents will be in-
structed to complete box 5 (Tax rate) by
including the appropriate rate of withhold-
ing in the box, not the rate of withholding
actually applied.  For example, a with-
holding agent that withheld 15% from
payments made to a nonqualified interme-

diary should place 30% in box 5 for pay-
ments it reports under the pro rata report-
ing rule of sec. 1.1441–1(e)(3)(iv)(D)(6). 

Several respondents inquired as to the
intended use for box 8. This new box was
added to reflect the reimbursement proce-
dure described in Regulations section
1.1461–2(a)(2)(i). 

We anticipate that the instructions for
Form 1042-S will state that a qualified in-
termediary reporting payments on behalf
of a private arrangement intermediary
(PAI) must treat each PAI as a separate re-
cipient and therefore must file a separate
Form 1042-S for each withholding rate
pool paid to a PAI.

The IRS would like to receive comments
on this proposed draft form from all inter-
ested persons by July 26, 2000.  Please
send comments to Chairman, Tax Forms
Coordinating Committee, Internal Revenue
Service, OP:FS:FP, Room 5577, 1111 Con-
stitution Avenue, NW, Washington, DC
20224.  Alternatively, you may e-mail your
comments to tfpmail@publish.no.irs.gov.
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