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If a plan is not a bona fide plan described
in section 457(e)(11), the proper reporting
of amounts under the plan generally de-
pends on whether the plan is an eligible
plan that meets the requirements of section
457(b) or an ineligible section 457(f) plan
that does not meet these requirements.  In
order to be an eligible plan under section
457(b), the plan must meet a number of re-
quirements, including the requirement that
the amounts deferred for each year must
generally not exceed the lesser of $8000
(for 1999) or 33 1/3 percent of compensa-
tion and must be subject to restrictions on
the time of distribution.  

Under section 457(a), compensation de-
ferred under an eligible plan, and the in-
come attributable to that deferred compen-
sation, is not includible in gross income
until the taxable year in which the amounts
are actually paid or made available to the
plan participant or other beneficiary.  Simi-
larly, if a plan is a bona fide severance pay
plan described in section 457(e)(11),
amounts under the plan are generally not
includible in gross income until paid or
made available.  In contrast, amounts under
a plan described in section 457(f) are in-
cluded in the participant or beneficiary’s
gross income for the first taxable year in
which there is no substantial risk of forfei-
ture of the rights to the compensation. 

Timing of reporting of payments under
certain plans

Under this interim guidance by the Ser-
vice, state and local governments should
not report amounts, on either a Form 1099
or a Form W-2, for any year prior to the
year in which the participant or benefi-
ciary is in actual or constructive receipt of
these amounts, if the amounts are pro-
vided under the following type of plan:
• The plan was in existence on December
22, 1999. 
• The plan is a broad-based plan main-
tained by a state or  local government em-
ployer  primarily for non-highly compen-
sated employees.
• The plan is nonelective.  That is, the
plan must not provide the participant with
a choice between current and future com-
pensation.
• The plan has been treated by the state or
local government as a bona fide severance
pay plan under section 457(e)(11) for
those years before calendar year 1999 in
which the plan was in existence.

• The plan satisfies the following three re-
quirements:

a. Payments under the plan are
designed to provide supplemental
income for a transitional period, rather
than to provide retirement income.
b.  Payments under the plan are made
only after separation from service with
the employer, including retirement.
c.  Payments are completed within a
short period of time, not to exceed 5
years, after separation from service.
Solely for purposes of this announce-

ment, a plan that provides severance pay
benefits as described in §31.3121(v)(2)-
1(b)(4)(iv)(B) of the Regulations will be
treated as satisfying (a), (b) and (c) above.

REQUEST FOR PUBLIC COMMENT

The Service and the Treasury Depart-
ment understand that, in the absence of for-
mal guidance, many state and local gov-
ernments maintain plans with the above
characteristics under the belief that these
plans are “bona fide severance pay plans”
within the meaning of section 457(e)(11),
and accordingly would not be subject to
the income inclusion provisions applicable
to ineligible section 457(f) plans.  The Ser-
vice and the Treasury Department are now
considering guidance under section 457
with respect to certain plans of state and
local government and tax-exempt employ-
ers and are requesting comments on what
types of plans maintained by state and
local government and tax exempt employ-
ers are properly considered bona fide sev-
erance pay plans for purposes of section
457.  Send written comments to: Internal
Revenue Service, Attn:
CC:DOM:CORP:R (Section 457 Plans),
Room 5201, P.O. Box 7604, Ben Franklin
Station, Washington, D.C. 20044.  Written
comments may be hand delivered Monday
through Friday between the hours of 8 a.m.
and 5 p.m. to:  Internal Revenue Service,
Courier’s Desk, Attn: CC:DOM:CORP:R
(Section 457 Plans), 1111 Constitution Av-
enue, N.W., Washington, D.C. 20224.  Al-
ternatively, written comments may be sub-
mitted electronically via the Internet by
selecting the “Tax Regs” option on the IRS
Home Page, or by submitting them directly
to the IRS Internet site at:
http://www.irs.gov/tax_regs/regslist.html.  

Comments should be received by Febru-
ary 20, 2000.

FOR FURTHER INFORMATION

Internal Revenue Service to
Make Information Letters
Available for Public Inspection

Announcement 2000-2

The Internal Revenue Service will make
information letters written by the National
Office of Chief Counsel and the Commis-
sioner, Tax Exempt and Government Enti-
ties Division, to members of the public in re-
sponse to inquiries postmarked or, if not
mailed, received after January 1, 2000, avail-
able for public inspection quarterly begin-
ning March 31, 2000, and on a continuing
quarterly basis.  These documents provide
general statements of well-defined law with-
out applying them to a specific set of facts.
Before any information letter is made avail-
able for public inspection, the Service will
delete any name, address, and other identify-
ing information as appropriate under the
Freedom of Information Act (FOIA) (for ex-
ample, FOIA personal privacy exemption of
5 U.S.C. § 552(b)(6) and tax details exempt
pursuant to I.R.C. § 6103, as incorporated
into FOIA by 5 U.S.C. § 552(b)(3)).  This
approach appropriately balances various pri-
vacy interests and the public’s interest in un-
derstanding the internal revenue laws.    Be-
cause information letters do not constitute
written determinations (including Chief
Counsel Advice) as defined in I.R.C. § 6110,
these documents are not subject to disclosure
under § 6110.

Information letters are advisory only
and have no binding effect on the Service.  

Information letters will be found in the
Freedom of Information Room, 1111 Con-
stitution Ave., N.W., Washington, DC
20224, where they may be read and copied
by the public during the hours 9:00 a.m. to
4:00 p.m, and posted to the Service Website
at www.irs.gov/prod/news/efoia.      

The principal author of this announce-
ment is Andrea Tucker of the Office of the
Associate Chief Counsel (Domestic).  For
further information regarding this an-
nouncement contact Andrea Tucker on
(202) 622-4940 (not a toll-free call).
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