isting final regulations to conform with  One written comment responding to the
@ the TRA '97 rules regarding in-kind dis- notice of proposed rulemaking was re-
tribution requirements for certain em-ceived. No public hearing was requested
ployee stock ownership plans, and specifyr held The proposed regulations under
the time period during which certain plarsection 41(d)(6) are adopted by this
amendments for which relief has beemreasury decision, and the corresponding
granted ly TRA'97 may be made without temporary regulations are removed.
violating the prohibition against plan
amendments that reduce accrued benefiisXplanation of Povisions
The?? final _regulaﬂonsffact sponsors of Section 41(d)(6) provides that a plan is
qualified retirement plans, employers that S .
maintain qualified retirement plans, andmt treated as satisfying the requirements

gualified retirement plan participants.Of st.e(.:tlont 41; the acc(:jrt;)ed belneﬂt of ad
The amendments to the temporary regulg-ar ICipant 1S decreased by a plan amend-
ent. Under section14(d)(6)(B), a plan

tions remove previously issued temporar o ;
amendment that eliminates an optional

regulations on the same subject. C r

form of benefit is treated as reducing ac-
DATES These regulations ardfective crued benefits to the extent that the amend-
January 8, 1999. ment applies to benefits accrued as of the

later of the adoption date or theetive
FOR FURTHER INFORMATION CON- date of the amendment. Sections
TACT: Linda S.F. Marshall, (202) 622- 1.411(d)-4, Q&A-1(b)(1) and 1.401(a)(4)-
6030 (not a toll-free number). 4(e) specify that dfierent optional forms of

benefit within the meaning of section
) o ] SUPPLEMENARY INFORMATION: 411(d)(6)(B) result from dferences in the
Section 411.—Minimum Vesting g 4 +ng medium of a distribution (e.g., cash or in-
Standards kind) from a plan. Section14(d)(6)(C)

This document contains amendments trovides that any tax credit employee

the Incone Tax Regulations (26 CFR partstock ownership p|an or any emp|0yee
1) under section¥(d)(6) These regula- stock ownership plan is not treated as fail-
T.D. 8806 tions change the rules under sectiofhg to meet the requirements of section

411(d)(6) regarding qualified retirements11(q)(6) merely because it modifies dis-
DEPARTMENT OF THE TREASURY  plan benefits that are protected from regihytion options in a nondiscriminatory

26 CFR 1.41(d)-4: Section #1(d)(6) potected
benefits.

Internal Revenue Service duction by plan amendment, to take intgn5nne
26 CFR Part 1 account amendments made by fax-

payer Reli€Act of 1997 (TR '97), Pub- Special Rules Regding Medium of
Employee Stock Ownership lic Law 105-34,111 Stat. 788 (1997). On Distribution fom ESOPs
Plans; Section 411(d)(6) September 4, 1998, temporary regulations _ _ _
Protected Benefits (Taxpayer (T.D. 8781, 1998-40 |.R.B. 4) under sec- IS ?Ct'otn thgt(hl)a Ctpma'?s rec:uwemedn_:s
Relief Act of 1997); Qualified tion 411(d)(6) were published in tHeed- €'aling 1o distributions from tax credi

eral Registe (63 FR. 47172) A notice employee stock ownership plqns. Section
of proposed rulemaking (REG—101363—4975(e)(7) extends the requirements of
AGENCY: Internal Revenue Service98, 1998-40 I.R.B. 10), cross-referencinéeC“O” 4.09(h) to other employee StQCk
(IRS), Treasuy. the temporary regulations, was publishe@Wnership plans as well, a_nd section

in the Federal Registe (63 FR. 47214) 401(a)(23) extends the requirements of
ACTION: Final and temporary regul on the same ga The temporary regula- Section 409(h) to qualified plans that are
tions. tions conform the regulations toetiRA  Stock bonus plans. Under section 409(h)-

'97 amendments to section 409 regardingl)(A), an employee stock ownership plan
SUMMARY: This document containsthe general requirement that employe@r other stock bonus plan generally is re-

final and temporary regulations providingstock ownership plansffer distributions quired to make distributions available in
for changes to the rules regarding qualin the form of employer securities. In adthe form of employer securities. Prior to
fied retirement plan benefits that are prodition, the temporary regulations specifyits amendment Y TRA '97, section

tected from reduction by plan amkn the time period during which certain plard09(h)(2) provided an exception to this
ment, that have been made necessary Aynendments for which relief has beenule in the case of an employer whose
the Taxpayer RelieAct of 1997 (TRA granted g TRA '97 may be made without charter or bylaws restrict the ownership of
'97). The final regulations change the exviolating section 41(d)(6). substantially all outstanding employer se-
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curities to employees or to a trust deapply to S corporations as well, to reflectvhich a plan amendment can be made tc
scribed in section 401(a). the TRA 97 changes to section 409(h). eliminate these in-kind distributions as

Under section 1361, certain small busi- permitted under §81.411(d)-4, Q&A-
ness corporations that do not have mof@Ul€s for Plan Amendments Pursuant to )5y ji): to the contrary, the §1.411(d)-
than 75 shareholders are eligible to eledRA 97 4, Q&A-11 extension of this statutory re-
treatment as S corporations whose tax at- gection 1541 of TRA '97 contains pro_lief period provides an additional time
tributes generally flow through to shareysions relating to plan amendments tha@eriod for the adoption of certain plan
holders in accordance with the rules ofe adopted as a result of TRA’97. If se@mendments to eliminate these in-kind
subchapter S of chapter 1 of subtitle A ofign 1541 applies to a plan amendmenflistributions after these in-kind distribu-
the Internal Revenue Code. Prior to thgection 1541(a) provides that the plan wilfions have been eliminated in operation.
Small Business Job Protection Act Ofe treated as operated in accordance witinder the ongoing rule of §1.411(d)-4,
1996 (SBJPA), Public Law 104-188, 11Gs terms and will not fail to satisfy the re-Q&A-2(d)(2)(ii), a plan amendment to
Stat. 1755 (1996), an S corporation coulgyirements of section 411(d)(6) by reasoflliminate these in-kind distributions that
not maintain an employee stock ownerpf the amendment. Section 1541 applié§ effective with respect to distributions
ship plan because an S corporation could 5 plan amendment that is made pupayable after the date the amendment i
not have a qualified trust described in seGyant to a legislative change in the perdopted can be made at any time during
tion 401(a) as a shareholder. SBJPAjon and employee benefit provisions ofaxable years of the employer beginning
amended the requirements for S corporgRA '97, provided the following condi- after December 31, 1997.
tions, effective for tax years beginningijons are satisfied. First, the plan amend=
after December 31, 1996, to permit cefment must be adopted before the first da pecial Analyses
tal;r;lti?i);gxﬁwsttso;%in;?;fgsi’n'r;(:ﬁ?i'ggof the first plan year beginning on or after |t has been determined that this Trea-
9 : Yanuary 1, 1999 (2001, in the case of &ry decision is not a significant regula-
401(a), to be S corporation shareholdersgovernmental plan, as defined in sectiog, ; - ;

TRA 97 made an additional change t;m14(d)). S d. the pl t b y action as defined in EO 128.66'
the rules governing qualified plans holdgt Of '))' ecgn : e-fhat% mtus y ‘;Q{E'Ther_efore, a regulatory assessment IS e
ing securities of an S corporation ema|e ", accO(I)r antcebW|. - ermti Od I"equ_lred. It also has been_d_etermmed tha
ployer, to make it easier for S corporatioghan| arin?ntivmenh, negl?nklng Ofr; te ratigecuon 553(b) of the Administrative Pro-
emplo,yers to facilitate employee OW”efthg a?esnﬁm:ntcisangte rea ueirse:ja becthg le f:_edure Act (5 U.S.C. chapter 5) does nol
ship of employer securities through qualiis|ati hor d pply to these regulations, and becaus
NIp ployer 9, qualiislative change, t_h.e effective date of ,th‘?ne regulation does not impose a collec-
fied plans. Section 1506 of TRA '97 ex-amendment specified by the plan. Thlrdl’i . . -
tends the exception of section 409(h)(2)he plan amendment must be mad on of mformatlon_ On small entities, the
to cover S corporations, effective for tax o lv effecti ﬁegulatory Flexibility Act (5 U.S.C.

DT EHONS, Tetroactively effective. _ chapter 6) does not apply. Pursuant tc
able years beginning after December 31, The remedial amendment period foEection 7805(f) of the Internal Revenue
1997. Pursuant to this change, tax credifdopting plan amendments to which SeGode. the notice of broposed rulemakin
employee stock ownership plans, emtion 1541 of TRA '97 applies was ex- -’ prop 9

. ._preceding these regulations was submit-
ployee stock ownership plans, and othaended pursuant to the rules of sectio d to the Small Business Administration
stock bonus plans established and maia01(b) in Rev. Proc. 98-14 (1998- or comment on its impact on small busi-
tained by S corporation employers are nqiR.B. 22). To provide a uniform time for P
required to offer distributions in the formplan amendment, these regulations addnaesses.
of employer securities. new §1.411(d)-4, Q&A-11 to retain theprafting Information

Section 1.411(d)-4, Q&A-2(d)(2)(ii) rule of §1.411(d)-4T, Q&A-11 of the
provides an exception from the requiretemporary regulations extending the time The principal author of these regula-
ments of section 411(d)(6) for planfor the section 411(d)(6) relief providedtions is Linda S. F. Marshall, Office of the
amendments that eliminate optional formpy section 1541 of TRA 97 to the end ofAssociate Chief Counsel (Employee Ben-
of benefit from a tax credit employeethe remedial amendment period for thesgfits and Exempt Organizations). How-
stock ownership plan, an employee stocklan amendments. ever, other personnel from the IRS and
ownership plan, or a stock bonus plan, for The sole commentator raised a concerfreasury Department participated in their
certain employers. Section 1.411(d)—4regarding whether this extension of thelevelopment.

Q&A-2(d)(2)(ii) applies to employers thattime period for section 411(d)(6) relief
become substantially employee-owned, ibriginally provided under section 1541 of
the employer otherwise meets the requirdFRA *97 restricts the time during which Adoption of Amendments to the

ments of section 409(h)(2) with respect tany plan amendment can be made to elinRegulations

restrictions on the ownership of outstandinate in-kind distributions of employer se- ) )

ing employer stock. These regulations recurities from employee stock ownership Accordingly, 26 CFR part 1 is amended
tain the provision in the temporary regulaplans of S corporations. The extension @S follows:

tions to expand the exception ofthe time period for this section 1541 statUpp RT 1 INCOME TAXES

81.411(d)—-4, Q&A-2(d)(2)(ii) from the tory relief pursuant to §1.411(d)-4, Q&A-

requirements of section 411(d)(6) tall does not restrict the time period during Paragraph 1. The authority citation for

* *x *x *x %



part 1 is amended by adding an entry in (b) The plan amendment is adopted n
numerical order to read in part as followstater than the last day of any remedic
Authority: 26 U.S.C. 7805 * * * amendment period that applies to the plz
§1.411(d)-4T also issued under 26pursuant to §§1.401(b)-1 and 1.401(b)

U.S.C. 41(d)(6). * ** 1T for changes undéRA '97.
Pa. 2. Section 1.41(d)-4 is amended
by: 81.411(d)-4T [Removed]
1. Revising Q&A-2(d)(2)(ii). . :
2. Removing the last sentence of Pa. 3. Section 1.21(d)-4T is re-

Q&A-2(d)(3). moved.
3.hAdc(ijiS.g. Q&A'lé' . d as fol Robert EWenzel,
IOV-\ll—S.e additions and revisions read as fol- Deputy Commissioner of

Internal Revenue.

81.411(d)—4 Section¥(d)(6) potected
@ @O p Approved January 7, 1999.

benefits.
ROk R Donald C. Lubick,
Q-2: *xx Assistant Seetary of
A 2_' ,x theTreasuy.
(d) e (Filed by the Gfice of the Federal Register on Janu-
(2) i ary 7, 1999, 8:45 a.m., and published in the issue

(i) Employer becomes substantiallythe Federal Register for January 8, 1999 F6.
employee-owned or is an S corporationt125)
The employer eliminates, or retains the
discretion to eliminate, with respect to all
participants, optional forms of benefit by
substituting cash distributions for distrib-
utions in the form of employer stock with
respect to benefits subject to section
409(h) in the circumstances described in
paragraph (d)(1)(ii)(A) or (B) of this
Q&A-2, but only if the employer other-
wise meets the requirements of section
409(h)(2)—

(A) The employer becomes substa
tially employee-owned; or

(B) For taxable years of the employer
beginning after December 31, 1997, the
employer is an S corporation as defined in
section 1361.

* Kk * *x %

Q-11: To what extent may a plan
amendment that is made pursuant to the
Taxpayer RelieAct of 1997 (TRA '97)
(Public Law 105-34]111 Stat. 788), re-
duce or eliminate sectionl%(d)(6) pro-
tected benefits?

A-11: A plan amendment does not vio-
late the requirements of sectiohl4d)(6)
merely because the plan amendment r
duces or eliminates sectiod4d)(6) pro-
tected benefits as of théfective date of
the plan amendment, provided that—

(@) The plan amendment is made pur-
suant to an amendment made by tithé, X
or subtitle H of title X, 8TRA '97; and




