consent if required, in less than 30 daysotice of proposed rulemaking (EE-24—
after a participant receives a notice of di€93, 1995-2 C.B. 468) (REG-209626-93,
tribution rights if the participantffrma- 1995-2 C.B. 468) in thEederal Regis-
@ tively so elects to have the distributionger (60 F.R. 49236) on September 22,
commence The regulations féect em- 1995 The notice of proposed rulemaking
ployers that maintain qualified plans, andtates that the text of the proposed regula-
participants and beneficiaries in thoséons is the same as the text of temporary
plans. regulations which were published in the
Federal Registe (60 F.R. 49218) on the
DATES: These regulations ardfective ggme dg A public hearing was held on
December 18, 1998. the temporary regulationsndpril 24,

1996.
FOR FLRTHER INFORMATION CON- As indicated m Announcement 98-87

TACT: Robet Walsh, (202) 622-6090 (1998-40 I.R.B11), the temporary regu-

(not & toll- free number). lations automatically expired in Septem-
ber, 1998, pursuant to section 7805(e).
Announcement 98-87 provides, howgve

Paperwork ReductivAct that plan sponsors may rely upon the

. _ . identical proposed regulations until they
The collection of information con- gre amended or finalized.

tained in these final regulations has been pyior to the issuance of the proposed

reviewed and approved by thefide of regulations, §1.#1(a)-11(c) provided
Management and Budget in accordanc@at a participars consent to a distribu-
with the Paperwork ReducticAct (44 tjon under section ¥(a)(l1) was not
U.S.C. 3507) under the control numbeyajid unless the participant received a no-
1545-1471. Responses to this collectiofice of his or her rights under the plan no
of information are mandatgr more than 90 and no less than 30 days
An agency may not conduct or SpoRsOpyior to the annuity starting date. Section
and a person is not required to respond 19,417(e)-1 set forth the same 90/30-day
a collection of information unless the colyjme period for providing the noticexe
lection of information displays a valid plaining the qualified joint and survivor
T.D. 8796 control numbe annuity and waiver rights required under

The estimated burden per respondent igction 417(a)(3) (Q#Sexplanation).
DEPARTMENT OF THE TREASURY 011 hours. Temporary regulations providing guid-

SUPPLEMENARY INFORMATION:

Internal Revenue Service Comments concerning the accuracy ofnce on the amendment to section 402(f)
26 CFR Parts 1 and 602 this burden estimate and suggestions fgg54e by the Unemployment Compens

. . reducing this burden should be sent to t ;
Not|cg, Consent and EleCthﬂ Internal Revenue ServiceAttn: IRS Re- r}?:ﬁe%r?ﬁnggigz ofggzgzggégﬁiyp;?e_
Requirements of Sections ports Clearance fficer, OP:FS:I>, Wash-  gcriped this 90/30-day time period for
411(a)(11) and 417 for ington, DC 20224, and to efOffice of ,hoses of the notice requirement under
Qualified Retirement Plans Management and BudgetAttn: Desk  hat section. In the preamble to the UCA

Off|ce(;f;‘_or th‘f’:‘ IDfepartrpent ogd;{Treal— temporary regulations, the IRSdfrea-
sury, Lrmce ol Information and Regula- gy requested comments on the appropri-
(IRS) Treasuy. tory Affairs, Washington, DC 20503. ateness of this time period for section
ACTION: Final regulations. _Books or records relating to this collecy;1 (3)1), as well as for section 402(f).
tion of |nfo-rmat|on must be retained as |, response to comments on the 90/30-
SUMMARY: This document contains |0Ng as their contents may become mateg,y time period, the proposed regulations
regulations that provide guidance conl@! in the administration of any internalyggified the 30-day time period for pur-
cerning the notice and consent requird€venue la. General, tax retumns and poges of sectionsld(a)(l) and 417.
ments under sectionl#(a)(11) and the (@ réturn information are confidential, agnqder the proposed regulations, if, after

AGENCY: Internal Revenue Service

notice and election requirements unddgduired by 26 U.S.C. 6103. having received the notice of distribution
section 417 for qualified retirement pla”SBackgound rights described in §114(a)-11, a partic-
These regulations finalize proposed regu- ipant dfirmatively elects a distribution, a

lations published in thEederal Register ~ This document contains amendments tplan will not fail to satisfy the consent re-
on September 22, 1995. In order to avoithe Incone Tax Regulations (26 CFR partquirement of section . (a)@1) merely
delay in the commencement of distib 1) under section ¥.(a)(l1) and section because the distribution is made less than
tions, the regulations generally allow dis417(e) These regulations finalize pro-30 days after the notice was provided to
tributions to commence, with spousaposed regulations that were published astlae participant.


National Tax Services, Inc.
Scroll down below for the beginning of the document.


The proposed regulations under sectioand election of a form of benefit othervided that the first payment is made no
417 made the same change to §1.417(e)tHan a QJSA Any election made by the earlier than December 6 and the pastic
and also provided a more limited modifi-participant must be revocable during thg@ant does not revoke the election before
cation to the 30-day time period in90-day period ending on the annuity starthat date.

§1.417(e)-1 The reception to this changeing date. Section 417(a)(3) requires that, Most commentators expressed ap-
to the 30-day period for purposes of seawithin a reasonable period of time beforgroval of this change to the 30-day wait-
tion 417 was generally favorable. the participaris annuity starting date, aing period. Howewe one commentator

Commentators expressed concerplan provide the participant with a noticgndicated that this change would create an
about the restatement in the proposed regxplaining the participarg right to the incentive for participants to pressure their
ulations of the statutory requirement thaQJSA and the participaig right to waive Spouses to consent to any waiver of the
the QJ& explanation be provided beforethe QJ2\ (QJSA explanation). QJSA as quickly as possible. Because it
the annuity starting date because this re- Section 417(a)(7)(B), added by SBJ has been codified by section 417(a)-
quirement precluded retroactive annuitgodified the provision in the proposeo(7)(B)y the final regulations retain this
payments for any period before the explaegulations which provides that a plafvaiver provision.
nation was provided. Subsequgntiec- may permit a participant to elect (with ap- o .
tion 1451 of the Small Business Job Prqpjicable spousal consent) a distributior:la':rnonvlﬁ;)ggrt?r;]gggégana“m After
tection Act of 1996, Public Law 104-188, with an annuity starting date after the T q i ide that
110 Stat. 1755 (SBA) added section i i € broposed regulations provide tha

QJSA explanation was provided bueb the annuity starting dat tb dat
he Internal Revenue Cod y starting date must be a date
417(a)(7) to t fore 30 days have elapsed, as long as the -
; L S er the explanation of the QASs pro-
effective for plan years beginning on oigjstripution commences more than sevVelided to the participant. but mav preced
fter January 1, 1997. Section 417(a)(Q) i i €d 1o the participant, but may precede
a y < ays after the explanation was providedyq yate the participantfamatively elects
its the plan to provide the QU8&x- i i datehe p P y €lecis
permits the p P As discussed above, section 417(2)(7)(A) gistribution or the date the distribution

lanation after the annuity starting date. i i i L
p Yy further provides that a plan is permitted t@

. : ommences. Commentators indicated that

After consideration of the comments syide the QIS explanation after the . -
these final regulations generally adopt thp i i he = this rule disadvantaged participants be-

&nnuity starting date if the distributiongcayse it does not allow a retroactive annu-

provisions of the proposed regulationSeommences at least 30 days after such 8% starting date to a date before the QJSA

Howeve, the final regulations under SeCplanation was provided, subject to th%xplanation was provided. Howayprior

tion 417 have been moc_jifie_:d to provide;gme waiver of the 30-day minimumg its amendment by SBA, the plain lan-
that, for plan years beginning after Deyqiting period This is intended to allow guage of section 417 required the QJSA
cember 31, 1996, the requirement that ey active payments of benefits whichexplanation to be provided before the an-

QJSA explanation be provided before theare attributable to the period before theuity starting date.

annuity starting date does not apply to thgx lanation ) .
extent provided under section 417(a)(7). P ' As discussed above, section 1451 of

the SBPA added section 417(a)(7)(A) to
the Code That section provides that a

_ o Th d lati . | lan may provide the Q&Sexplanation
1. Overview of Statutorymvisions e proposed regulations permit a plaligq the annuity starting date and that the

Section 41(a)(L1) provides that, if the @dministrator (where not inconsistent, icapie election period shall not end
value of a participafs accrued benefit With the terms of the plan) to commencg ot e the 30th day after the date on
exceeds $5,000, a qualified plan generalffistributions before the end of the 30-dayhich the explanation is provided@hus,
may not distribute the benefit to the partime period after the Q#Sexplanation is gection 417(a)(7)(A) allows retroactive
ticipant without the participarst consent. Provided, if certain requirements are mefyqyments of benefits which are attribut-

Section 401(a)l) requires that certain Specificaly, after an #irmative distribu- gpje to the period before the QUBxpla-
distributions be made in the form of dion election, with any applicable spousahation is provided Accordingl, the final
qualified joint and survivor annuity consent, the plan may permit the distriblregylations provide that, for plan years
(QJSA) unless, in accordance with sedion to commence at any time more thaReginning after December 31, 1996, the
tion 417, the participant waives the QJS/&even days after the QdSxplanation requirement that the QASxplanation be
and elects a diierent form of benefit. was provided to the participanAny dis- provided before the annuity starting date
Profit-sharing plans and stock bonugibution election must remain revocablejoes not apply to the extent provided
plans that meet the requirements of segtil the later of the annuity starting datqinder section 417(a)(7).
tions 401(a)L1)(B)(iii)(I) through (1) or the expiration of the seven-day period Section 417(a)(7)(A) provides that the
are not subject to the survivor annuity rethat begins the day after the @QJ8xpla- Secretary may by regulations limit its ap-
quirements of sections 401(&)) and nation is provided. For example, if a marplication except that such regulations may
417. ried participant receives the explanatiomot limit the period of time by which the

Section 417 sets forth the requirementsf the QJ& on November 28 and electsannuity starting date precedes the prov
applicable to a waiver of the QJSA. Secdwith spousal consent) on December 2 tsion of the written explanation other than
tion 417(a) requires the participant to obwaive the QJ& and receive an immediateby providing that the annuity starting date
tain the consent of the participast single life annui, the annuity starting may not be earlier than termination of em-
spouse, if ay to any waiver of the QJSA date is permitted to be December 1, prgloyment.

2. Waiver of 30-day Period for QIJSA

Explanation of Povisions Explanation



4. Use of Eleaibnic Media for Notices ~ tory action as defined in EO 12866than 90 days before the date the distribu-
and Consent Therefore, a regulatory assessment is ntitbn commences.

Comments on the proposed regulationgquired. It also has been determined that (iii) A plan must provide participants
requested that the IRSdfireasury clar- section 553(b) of #twAdministrative Pro- with notice of their rights specified in this
ify the extent to which plans may use newedue Act (5 U.S.C. chapter 5) does notparagraph (c)(2) no less than 30 days and
technologies, including electronic mediaapply to these regulations, and becaus® more than 90 days before the date the
for providing notices under sectionghe notice of proposed rulemaking was isdistribution commences. Howayéf the
402(f), 41(a)(@1) and 417, and forer sued prior to March 29, 1996, the Regulaparticipant, after having received this no-
ceiving participant and beneficiary o tory Flexibility Act (5 U.S.C. chapter 6) tice, dfirmatively elects a distribution, a
sents and elections under sectiondoes not appl. Pursuant to section plan will not fail to satisfy the consent re-
411(a)(11) and 417. Subsequeytlsec- 7805(f) of the Internal Revenue Code, thguirement of section ¥(a)(l1) merely
tion 1510 of tle Taxpayer RelitAct of notice of proposed rulemaking precedingecause the distribution commences less
1997 (TRA '97) provided generally for these regulations was submitted to théan 30 days after the notice was provided
the Secretary of #nTreasury to issue Chief Counsel foAdvocacy of the Small to the participant, provided that thel-fo
guidance concerning the use of new tectBusinessAdministration for comment on lowing requirement is metThe plan ad-

nologies in the administration of retire-their impact on small business. ministrator must provide information to
ment plans Announcement 98-62 ) ) the participant clearly indicating that (in
(1998-29 I.R.B. 13) requested comment2rafting Information accordance with the first sentence of this

on the guidance described in section The principal author of these regul p_aragraph (c)(2)(iii)) the participant hgs a

1510. tions is RobdrWalsh, Gfice of the Asso- right to at east 30 days_ tq co_nmder
After consideration of the comments ONiate Chief Counsel (Employee Beneﬁtgvhgther to consent to the d_|str|_but|on.

the proposed regulations caAnnounce- and Exempt @anizations), IRS. How- (_|v) For purposes of satisfying the re-

ment 98-62, the IRS dnilreasury have eve, other personnel fl’Oﬂ’,l the IRS an(guwemen_ts_ of this paragraph ©)(2), the

decided to propose regulations regardingreésury Department participated in theiPIan administrator may substitute the an-

the use of electronic media to provide nodevelopment.

nuity starting date, within the meaning of
tices under sections 402(f)1¥(a)(11), §1.401(a)—20, Q&A-10, for the date the

and section 3405(e)(10) and for receiving Kok ok kK distribution commences.

participant consent under sectiolf)- ) (v) See 81.401(a)-20, Q&A-24 for a

(11). Those proposed regulations are s&doPtion dAmendments to the special rule applicable to consents to plan

forth in a notice of proposed rulemakin egulations loans.

published elsewhere in this issue of the Accordingly, 26 CFR parts 1 and 602 X ok % % %

Federal Registe. are amended as follows: (8) Delegation to Commissione The

5. 90-dayTime Period PART 1—INCOME TAXES Commissiong in revenue rulings, no-
Comments on the proposed regulations tices, and other guidance published in the

requested an expansion of the 90-day time Paragraph .1 The authority citation for Internal Revenue Bulletin, may moylif
period, and the IRS andefireasury have part 1 continues to read, in part, as foler provide additional guidance witke-r
decided to propose changes to the 90/3®ws: spect to, the notice and consent require-
day period for providing notices under Authority: 26 U.S.C. 7805 * * * ments of this section. See §601.601(d)-
sections 402(f) and4.(a)1). These Pa.2. Section 1.#1(a)-11 is amended (2)(ii)(b) of this chapte

changes are included in the proposed regs follows:

ulations on the use of new technologies, 1. Paragraph (c)(2)(ii) is revised.
which are set forth in a notice of proposed 2. Paragraphs (c)(2)(iii), (c)(2)(iv), §1.411(a)-11T [Removed]
rulemaking published elsewhere in thigc)(2)(v) and (c)(8) are added.

* kK Kk %

issue of thé=ederal Registe. The revision and additions read as fol- Pa. 3. Section 1.41(a)-11T is re-
lows: moved.

6. Effective Dates Pa. 4. Section 1.417(e)-1 is amended
The regulations apply to distributions org1.411(a)-11 Restriction and valuation gs follows:

or after September 22, 1995. Howeveof distributions. 1. Paragraph (b)(3) is revised.

plan sponsors and plan administrators may v % % e % 2. Paragraph (b)(4) is added.

rely on the regulations under section The revision and addition read as fol-

411(a)(@1) as though they were included in (C) *** lows:

the final regulations under section (2) ***

411(a)(11) published in 1988-2 C.B. 48. (i) Written consent of the participant§1'417(e)_l Restrictions and valuations

S of distributions fom plans subject to
to the distribution must not be made be- P )

- . . ?ections 401(a)l) and 417.
fore the participant receives the notice o
It has been determined thatdfiirea- his or her rights specified in this para-
sury decision is not a significant regul graph (c)(2) and must not be made more (b) * * *

Specid Analyses

* Kk * *x %



(3) Time of consent (i) Written con- (iii) The following example illustrates
sent of the participant and the particithe provisions of this paragraph (b)(3):

ants spouse to the distribution must be .
P d pt than 90 d bef { Example Employee E, a married participant in aand described
made not more than ays betlore r‘[%fined benefit plan who has terminated ergplo

annuity starting date. ment, is provided with the explanation of the QJSA * %k kK
(ii) A plan must provide participantson November 28. Employee E elects (with spous )
with the written explanation of the QJSAconsent) on December 2 to waive the Q28d re- ai.411(a)—11 """"""" 1545-1471

: : ive an immediate distribution in the form of a sin- Kok ok ok k
requwed by section 417(8')(3) no less tha?fe life annuiy. The plan may permit Employee E

30 days <_and no _more than 90 days befo & receive payments with an annuity starting date &€.417(e)+ . ............ 1545-1471
the annuity starting date (except as othepecember 1, provided that the first payment is made
wise provided by section 417(a)(7) fomo earlier than December 6 and the participant does
plan years beginning after December 310t revoke the election before that dafehe plan

; . can make the remaining monthly payments on the
ﬁi\gn?g re':g‘l’\\;g\éetr'}‘:\?\/?ﬂ?:;“g)'(%?;:éﬁgﬁroﬂrst day of each month thereafter in accordance with John M. Dalrymple,

' ! s regular payment schedule. Acting Deputy Commissioner
the QJSA, Hirmatively elects a form of of Internal Revenue.

distribution and the spouse consents to (iv) The additional rules of this para-
that form of distribution (if necessary), agraph (b)(3) concerning the notice and\pproved December 2, 1998.
plan will not fail to satisfy the require- consent requirements of section 417 apply

CFR part or sectio Current OMB
where identifiel control No.

ments of section 417(a) merely becaude distributions on or after September 22, Donald C. Lubick,
the annuity starting date is less than 30995. For distributions before September Assistant Seetary of
days after the written explanation wag2, 1995, the additional rules concerning the Treasuy.
provided to the participant, provided thathe notice and consent requirements of _ _

(Filed by the Gfice of the Federal Register on De-

the foIIowing requ"e_ments are me_‘t: . Se.Ction 4171n §1'417(e)_1(b)(3) iffet cember 17, 1998, 8:45 a.m., and published in the
(A) The plan administrator provides in-prior to September 22, 1995 (S€ge of the Federal Register for December 18, 1998,
formation to the participant clearly ind 81.417(e)-1 (b)(3) in 26 CFR Part 1 reg3rR. 70009)
cating that (in accordance with the firsvised as bApril 1, 1995) appf.
sentence of this paragraph (b)(3)(ii)) the (4) Delegation to Commissione The
participant has a right to at least 30 daysommissiong in revenue rulings, no-
to consider whether to waive the QJSAices, and other guidance published in the
and consent to a form of distribution othetnternal Revenue Bulletin, may moyif
than a QJSA. or provide additional guidance witle-r
(B) The participant is permitted ter Spect to, the notice and consent require-
voke an #irmative distribution election ments of this section. See §601.601(d)-
at least until the annuity starting date, o (2)(ii)(b) of this chapte
if later, at any time prior to the expiration
of the 7-day period that begins the day
after the explanation of the QASs pro- 81.417(e)-T [Amended]
vided to the participant.
(C) The annuity starting date is afterb)F(g.ai.dl(n4)§;r.:3e7n(1€o)v_elé paragraphs
the date that the explanation of the QJS/(\ '
is provided to the participant (except aPART 602—OMB CONTROL
otherwise provided by section 417(a)(7/NUMBERS UNDER THE
for plan years beginning after DecembepaAPERWORK REDUCTION ACT
31, 1996). Howewethe plan may permit
the annuity starting date to be before the Pa. 6. The authority citation for part
date that anyféirmative distribution elec- 602 continues to read as follows:
tion is made by the participant and before Authority: 26 U.S.C. 7805.
the date that the distribution is permitted Pa. 7. In §602.101, the table in para-
to commence under paragraph (B)(3 9raph (c) is amended by removing the
(ii)(D) of this section. entry for 1.41(a)-1T and adding the
(D) Distribution in accordance with following entries in numerical order to
the dfirmative election does not oo read as follows:
mence before t_he expiration of the 7—da§602_101 OMB Conbl numbers.
period that begins the day after the expla-
nation of the QJ& is provided to the par-
ticipant. (c) ***

* * *x * *
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