Part IV. Items of General Interest

Notice of Proposed Rulemaking 2615, Internal Revenue Buildingl111  The collections of information in this

and Notice of Public Hearing ConstitutionAvenug Washington DC. proposed regulation are in §§1.468B—
1(k)(2), 1.468B-1(k)(3)(iv), 1.468B—
Escrow Funds and Other Similar FOR FRFTHER INFORWION CON- 6(e)(1), 1.468B-6(f), 1.468B-7(d),
Funds TACT: Concerning the regulations, 1.468B-8(f), 1.468B—-8(g)(1), 1.468B—
Michael L. Gompertz of thefi@e of As-  9(c)(1), and 1.468B-9(f)(3).
REG-209619-93 sistant Chief Counsel (Incaeifax & Ac-  The collections of information in
AGENE Internal Revenue Service S0UNUNG), (202) 622-4910; concerninggg.468B-1(k)(3)(iv), 1.468B-6(e)(1),

(IRS), Treasus, submissions of comments, t.hg hearing, 468B—7(d), 1.468_Bf8(g)(_1), a.nd
and/or to be placed on the building access468B-9(c)(1) are satisfied by including
ACTION: Notice of proposed rulemak- 1St t0 attend the hearing, Michael Slaughthe required information on Forms 1099,

ing and notice of public hearing. ter, (202) 622-7190 (not toll-free num-1041, 1120, or 1120-SF  The burden for
bers). these requirements is reflected in the bur-

SUMMARY: This document contains den estimates for these forms.

proposed regulations relating to the desigSUPPLEMENRYlNFORWlON: The other collections of information in

nation of the person required to report thsaperwork ReductivAct this proposed regulation (in 881.468B—

income earned on qualified settlement 1(k)(2), 1.468B—-6(f), 1.468B-8(f), and

funds and certain other funds, trusts, and The collections of information con- 1.468B-9(f)(3)) are discussed belw.
escrow accounts, and other related rulegined in this notice of proposed rulemak- The collection of information in
The proposed regulations wouldffact ing have been submitted to theff@e of §1.468B-1(k)(2) is an election statement
qualified settlement funds, qualifiedManagement and Budget for review in acattached to a tax return filed for a quali-
escrow accounts and qualified trusts egordance with the Paperwork Reductiofied settlement fund (QSF)The state-
tablished in connection with deferredact of 1995 (44 U.S.C. 3507(d)). Com-ment notifies the IRS that the transferor to
like-kind exchanges, escrow accounts egnents on the collections of informationthe QSF has elected grantor trust treat-
tablished in connection with sales okhould be sent to teOffice of Manage- ment for the QB This collection is re-
propery, disputed ownership funds, andnent and Budget Attn: Desk @icer for  quired to obtain a benefit.
parties to these escrow accounts, trustghe Department of thTreasuy, Office of ~ The collections of information in
and funds This document also providegnformation and RegulatgrAffairs, §81.468B—6(f) and 1.468B—8(f) are state-
notice of a public hearing on these pf \\ashington, DC 20503, with copies toments that third parties must provide to an
posed regulations. the Internal Revenue ServiceAttn: IRS  escrow holde, trustee, or administrator to
i _ Reports Clearance OfficeOP:FSIE  enable the escrow holde trustee, or ad-
?nge% E)/\)l/nt't/elzgycng;;;s rgu;;l?eesi'tvvashington, DC 20224. Comments omministrator to properly report the income
! - “%he collections of information should beof an escrow account or trust on Form
speak and outlines of topics to be dis- " . . .
cussed at the public hearing scheduled fcr)tracely_ed ly April 1, 1999. Com.me'nts are1099. These cqllectlon§ are man.daty).r
May 12, 1999, at 10 a.m., must be reg;pecmcally requested concerning: ' The collechoq of information in
ceived by April 21, 1999. Whe_ther the proposed collections of in§1.468B-9(f)(3) is a stat_ement that a
formation are necessary for the propetransferor must provide with respect to
ADDRESSES: Send submissions toPerformance of the functions of the Interthe transfer of cash or property to a dis-
CC:DOM:CORP:R (REG-209619-93),nal Revenue Service, including whetheputed ownership fund This collection is
room 5226, Internal Revenue Servicethe information will have practical utility; mandatoy.
POB 7604, Ben Franklin Statiomash- ~ The accuracy of the estimated burden The likely respondents are individuals,
ington, DC 20044. Submissions may b@ssociated with the proposed collectionsusiness or other foprofit institutions,
hand delivered Monday through Fridayef information (see below); small businesses or @anizations, non-
between the hours of 8 a.m. and 5 p.m. to: How the qualyy, utility, and clarity of profit institutions, and government entities.
CC:DOM:CORP:R (REG-209619-93),the information to be collected may be en- Estimated total annual reporting bu
Courig’s Desk, Internal Revenue Ser-hanced; den: 4,650 hours.
vice, 1111 Constitution Avenue, NV, How the burden of complying with the Estimated average annual burden per
Washington, DC Alternativey, taxpayers proposed collections of information mayrespondent: .5 hours.
may submit comments electronically vidbe minimized, including through the ap- Estimated number of respondents:
the INTERNEby selecting the Tax  plication of automated collection tele- 9,300.
Regs” option on the IRS Home Page, aniques or other forms of information tech- Estimated annual frequency ok
by submitting comments directly to thenology; and sponses: on occasion.
IRS INTERNite at http://wwv.irs.us- Estimates of capital or start-up costs and An agency may not conduct or spomso
treas.gov/prod/tax_regs/comments.html. costs of operation, maintenance, and puand a person is not required to respond to,
The public hearing will be held in Roomchase of service to provide information. a collection of information unless the col-
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lection of information displays a valid ment of funds, accounts, or trusts othguosed regulations provide a narrow ex-
control number assigned by theff@e of than QSFs, specificall escrow accounts ception applicable to any QSF established
Management and Budget. used in the sale of property and sectioby the U.S. government on or before the
Books and records relating to a collec1031 qualified escrow accounts. date final regulations are published if the
tion of information must be retained as Section 1031(a)(3) was added to the I@SF would otherwise have been classi-
long as their contents may become mateternal Revenue Code by section 77 of thiged as a grantor trust in the absence of the
ial in the administration of any internalTax Refom Act of 1984 (Public Law 98- QSF regulations (see ReRul. 77-230
revenue lav. Generaly, tax returns and 369, 98 Stat. 595). On May 1, 1991, fina{1977-2 C.B. 214)). Under the exception,
tax return information are confidential, agegulations (TD 8346, 1991-1 C.B. 150kuch a QSF will be automatically treated

required by 26 U.S.C. 6103. under section 1031(a)(3) were publisheds a grantor trust for all taxable years and
in the Federal Registe (56 FR. 19933). a grantor trust election is thus unnese
Backgound These regulations were amended by fingary. If a QSF is established after the date

This notice contains proposed amend@gulations (TD 8535, 1994-1 C.B. 202final regulations are published, a grantor
ments to the Incom Tax Regulations (26 published in tleFederal Registe for trust election will be required in order for
: April 20, 1994 (59 ER. 18747) The reg-the QSF to be treated as a grantor trust.
CFR Part 1) under section 468B of the In Q 9

ternal Revenue Code. Section 4688 wagalons provide four safe harbors, the usehis rule applies whether or not the U.S.
any of which will result in a determina-goyvernment is the granto

) 0
added to the Code by section 1807(a)[i'on that the taxpayer (i.e., the party trans-

(;)(Q.) OLf tl”eg'ls;agllzefloorg gCt 0;811956 Jerring the property in the exchange) i€. Section 1031 Qualified Esmwv
(Public Law 99-514, 100 Stat. ) @¢ 5t in actual or constructive receipt of Accounts and Qualifie@rusts Under
was amended by section 1018(f) of th?noney or other property for purposes of §1.468B-6 of the iBposed

Techr;ical and h/tljilgcellaneous Revenuz%ection 1031. In particula, the regula- Regulations.
Act of 1988 (Public Law 100-647, 10 tions provide that the taxpayer is not in

Stat. 3582). Section 468B(Q) provide%lctual or constructive receipt of money or In general, the proposed regulations
that nothing in any provision of law shallother property held in a qualified escrowreat the assets of a qualified escrow ac-
be construed as providing that an escro ccount or qualified trust. Sectigncountor qualified trust established in con-
account, settlement fund, or similar fun‘f/.1031(k)—1(g)(3) definegjualified es- nection with a deferred exchange under
is not subject to current income tax. SeGsrow accounand qualified trust. section 1031(a)(3) as owned by the tax-
tion 468B(g) further provides that the The regulations under section 1031fa paye, i.e., the party that transfers the re-
Secretary shall prescribe regulations prctg) do not address the taxation of incominauished propery. Thus, the taxpayer is

viding for the taxation of any such ac4gmed on a qualified escrow or qua”ﬁeaaxable on the income earned on these as

count or fund whether as a grantor trust Qf,st The preamble to these regulation%ets- Howeveg if the transferee or the

otherwise. (see 1991-1 C.B. 154) states that this issgélalified intermediary has all the benefi-
On December 23, 1992, final regulayij pe addressed in future regulations. cial use and enjoyment of the assets of a
tions (TD 8459, 1993-1 C.B. 68) under qualified escrow account or qualified
section 468B(g) were published in theExplanation of Povisions trust, then the assets of the escrow ac-
Federal Registe (57 FER. 60983) The count or trust are treated as owned by the

Election toTreat a QSF as a Grantor
Trust Under §1.468B-1(k) of the
Proposed Regulations.

regulations provide guidance concernin&'
qualified settlement funds, but do not ad- the income earned on the assets is taxable
dress other types of funds, escrowca to the transferee or qualified intermedigr
counts, or trusts subject to current taxa- The proposed regulations provide that Furthe, the proposed regulations re-
tion under section 468B(g). if there is only one transferor to a @S quire the escrow holder of a qualified es-
Section 1.468B-1(c) defines a qualithe transferor is allowed to make an eleccrfow account or trustee of a qualified trust
fied settlement fund (QSF) as a fund, agion that results in the QSF being treatetP report the income of the escrowca
count, or trust meeting three requef as a grantor trust all of which is treated a&ount or trust on Forms 1099 to the extent
ments A QSF is a separate taxpayebwned by the transfero In general, the the information reporting provisions of
subject to tax on its modified gross inelection is made on a statement attachéde Code otherwise require the filing of
come. QSF classification is not electiveto the first Form 1041 filed on behalf ofForms 1099. In general, the taxpayer is
The preamble to the QSF regulations (sede Q% The transferor may make atreated as the payee of the income of the
1993-1 C.B. 69) states that the IRS angrantor trust election whether or not th&scrow account or trust unless the parties
the Treasury Department rejected an elegequirements are otherwise satisfied fdio the transaction provide a statement to
tive approach because it would result imlassification of the QSF as a grantothe escrow holder or trustee indicating

transferee or qualified intermedigr and

inconsistent tax treatment for similarrust. that the transferee or qualified intermedi-
funds, claimants, or transferors, and ac- In general, grantor trust treatment for ary is the payee. Such a statement musi
companying complexjt QSF is available under the proposed regie provided if the transferee or qualified

The preamble to the QSF regulationfations only if the QSF is established afteintermediary has all the beneficial use and
also states (see 1993-1 C.B. 73) that fuhe date final regulations are published ienjoyment of the assets of the escrow ac-
ture regulations will address the tax treathe Federal Registe. Howeve, the pro- count or trust.
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The proposed regulations provide thad. Contingent At-closig Esaows Under trator is required to prepare Forms 1099

the escrow holder or trustee is not liable 8§1.468B-8 of the ®posed to report the income of a contingent at-
for penalties under sections 6721 and Regulations. closing escrow to the extent the informa-
6722 if the escrow holder or trustee relies tion reporting provisions of the Code oth-

on an incorrect statement provided to the 1h€ Proposed regulations provide rulegyise require the filing of Forms 1099.
escrow holder or trustee (see above) or 2" taxing the income of a contingent at- |, yrenaring the Forms 1099, the es-
lies on the partiesfailure to provide such ¢10SING €scrav, which is an escrow ac-q holde, trustee, or other administra-
a statement. count, trust, or fund satisfying three reg, o ey on the statement (discussed

quirements. First, a contingent at—closin%bove) provided to the administrator
The proposed regulations also provide escrow must be established in connecticwithin 30 days of the determination date

that if the transferee or the qualified with the sale or exchange of real or pery < if the statement is not provided, the
intermediary has all the beneficial use  sonal property used in a trade or busine‘e_‘%cré)w holde trustee. or other admi,nis—
and enjoyment of the assets of a qualifiedr held for investment (other than an Xsator may re]y on thé partiédailure to
escrow account or trust, the deferred  change to which section 354, 355, or 35 rovide a statement and continue to treat
exchange may involve a below-market applies). Second, the assets of the escr A purchaser as the owne The adminis-
loan of these assets from the taxpayer tomust be distributable to the purchaser YFator's ability to rely on a statement, or
the transferee or qualified intermediary seller based on bona fide contingencie|§s absence, protects the administ}ator
subject to the provisions of section 7872.that will be resolved after the sale or e ’

. . *from liability for penalties under sections
change (as determined for federal incom 21 and 6722.

3. Pre-closing Esows Under tax purposes). (If a contingent atl-closing

§1.468B—7 of the i®posed escrow is established in connection witl, Disputed Ownership Funds Under

Regulations. an exchange of propeyt rather than a  §1.468B-9 of the ®posed

sale, the tempurchase refers to the Regulations.

A pre-closing escrow is an escrow aciransferee of the property and the term
count, trust, or fund that satisfies five resella refers to the transferor of the prop- Adisputed ownership fund (DOF) is an
quirements. First, it must be establishedrty.) Thus, for example, the agreemer@SCrow account, trust, or fund other than a
in connection with a sale or exchange dfetween the parties may provide that af@SF that satisfies three requirements.
real or personal propest Second, it mustor a portion of the assets of the escrow afdrst, a DOF must be established to hold
be funded with a down payment, earnestistributable to the purchaser if specifiednoney or property subject to conflicting
money, or similar payment prior to the liabilities associated with the propertyclaims of ownership. Second, a DOF
sale or exchange of the property (as detearise within a specified period of timemust be subject to the continuing jurisdic-
mined for federal income tax purposes)after closing or if certain earnings tayets tion of a court of law or equit Third,
Third, its assets must be used to secusge not met by a specified dateThird, the money or property cannot be paid or dis-
the purchase’s obligation to pay the pur-escrow must not be a qualified escrow adtibuted from a DOF to a claimant without
chase price (in the case of an exchange ebunt or qualified trust established in concourt approval An interpleader fund may
propery, the term purchaser means theection with a deferred section 1031 exqualify as a D@
transferee of the property and the termahange. In general, a DOF is taxed under the
purchase price means the required consid- Prior to the date (called the determinaProposed regulations as if it were a quali-
eration for the property). Fourth, itssa tion date) on which the specified event§ed settlement fund if all the DG¥as-
sets (including income earned thereonjccur or fail to occu, thereby fixing the sets are passive investment assets, for ex-
must be paid to the purchaser or otherwisemounts payable from the escrow to the@mple, cash or cash equivalents, stock,
used for the purchases benefit, for ex- purchaser and sellg the proposed regulaand debt obligations. Howeveif the
ample, as a credit against the purchasiens provide that the assets of the escro@OF holds assets other than passive in-
price. Fifth, it must not be a qualified esare treated as owned by the purchasand vestment assets (for example, real estate
crow or qualified trust established in conthe income earned on the assets is thos business property the ownership of
nection with a deferred section 1031 extaxable to the purchase which is in dispute), the DOF is taxed as
change. Beginning on the determination dateif it were a C corporation The claimants

The proposed regulations treat the ashe proposed regulations provide that th® the fund mg howeve, submit a letter
sets of a pre-closing escrow as owned hyurchaser and the seller are taxable on theling request proposing an alternative
the purchaser for federal income tax puincome of the escrow corresponding tenethod of taxation if they believe that
poses Thus, the income earned on the atheir respective ownership interests iithere is a more appropriate method of tax-
sets is taxable to the purchase The es-each asset of the escn. Furthe, the pro-ing a DOF than under the rules stated
crow holde, trustee, or other personposed regulations require the purchasebove.
responsible for administering a pre-cée and seller to provide the escrow holde In addition to providing rules for the
ing escrow must report the income of thé&rustee, or other administrator of these taxation of the income of a O§Xthe pro-
escrow on Forms 1099 to the extent therow with a statement within 30 days ofosed regulations also provide rules con-
information reporting provisions of thethe determination date indicating whaterning the transfer of property to and
Code otherwise require the filing ofthese ownership interests are Also, the from a D@ In particular, a transfer of
Forms 1099. escrow holde, trustee, or other adminisproperty to a DOF is not a sale or other
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disposition by the transferor under sectiomultiple determination dates Arguably, posed rulemaking will be submitted to the
1001(a) if the transferor claims ownershijnoweve, a more complex approachChief Counsel foAdvocacy of the Small
of the transferred propeyt Also, a DOF should be adopted involving a separatBusines Administration for comment on
is not allowed a deduction for a distribu-determination date for each contingewc its impact on small business An initial
tion of disputed property to a claimantUnder the more complex approach, asegulatory flexibility analysis has been
and the distribution is not a taxable evergach contingency is resolved, a newed prepared for the collections of informa-

to the D@ termination would be made concerningion contained in this notice of proposed
the taxation of the fund income The in- rulemaking under 5 U.S.C. 603 The
6. Request for Comments come earned on the fursl assets would analysis is set forth bela.

Comments are requested on the apprB€ @xable to the purchaser and seller in - _
priate tax treatment ?)f 2 fund accounrt)poqccordance with their ownership interestfitial Regulatory Flexibiliy Act Analysis
i '_3as determined on each determination date

trust that meets the requirements for mor%S cach separate contingency is resolve The objective of the proposed regula-
than one type of entity subject to the pro- P gency ql‘ons is to ensure that the income of cer-

posed regulations. Comments are also re—Comrnents are also requested on the r{e-

irement that the assets of a contingenfilin ESCrow accounts, trusts, and funds is
quested on the appropriate tax treatmeﬂtj ubject to current taxation by identifying

-closing escrow must be distributable t ) .
of a fund, account, or trust that changet e urcgaser or seller based on bona figae proper party or parties subject to tax
over time so that a dierent portion of the P

contingencies that are resolved after th%nd by requiring appropriate information

roposed regulations would apply to it. X i i -
prop g a apply sale or exchange. Issues may arise asgporting for the income of the escrow ac
For example, an escrow initially may

: : hether a particular contingency is bon§OUNt: trust, or fund. Section 468B(g)
meet the requirements for a contingent af: ‘Drovides the legal basis for the requ

closind escrav. but mav subsequentl sat_ide in at least two ways: whether the ou )
g ) y q Y Sat ome is stficiently in doubt and whether ments of the proposed regulationsThe

|Sfy|;he reqL_JflrerS_entst for a EtRD T.hlsb the efect of the outcome on the fund idRS @l Treasury Department are not
could occur It a dispute were 10 arise es'ignificant A contingency may not be aware of any federal rules that may dupli-

tween the purchaser and the seller ol o it the parties can reasonably beate, overlap, or conflict with the pro-

cerning their respective interests in the esg o 1o 1o know the outcome, e.g., a coRosed regulations.
crow after the determination date and th

dministrator of the DOE fi i ter.ingency based on whethigin ten years, An explanation is provided below of
administrator ot the es an INtery, o consumer price index will be at leasthe burdens on small entities resulting

pleader action to resolve the dispute. equal to the consumer price index togafrom the requirements of the proposed
_ Comments are also requested concerp, addition, a contingency may not bgegulations Also, a description is pro-
ing the appropriate tax treatment of & Oy, - e if the dfect on the fund is mini- vided of alternative rules that were o
tingent-at-closing escrow if multiple con-y,. | oyen though the outcome is uncertaisidered by the IRS and ¢hTreasury De-

En?enuefhare spﬁcmed mdt?he agirlei?ent Finally, comments are requested repartment but rejected as too burdensome.
etween the purchaser and the sefle The arding whether there are other types of

proposed regulations provide that (1) th, 4ot \which rules under section 4688 GrantorTrust Election Under
income of a contingent at-closing escrowy, . required. §1.468B-1(k).

is taxable entirely to the purchaser prior to
the determination date, and (2) the detef= Proposed Effective Date. Under §1.468B-1(k), the transferor to a

mination date is the date on which (or by QSF may elect to have the QSF treated as
which) the last of the contingent events In general, the regulations are proa grantor trust all of which is treated as

has either occurred or failed to ocaqu Posed to be applicable for QSFs, qualiewned by the transferor (grantor trust

Therefore, if multiple contingencies ardi€d escrow accounts and qualified trustlection). If the transferor makes the

provided for in the agreement between th_gre-closmg escrows, contmger_wt at-closgrantor trust election, the administrator of

parties and some, but not all, of the corl'd €SCIrOWs, and DQFS eStab“Shed aft'Qhe QSF must file Form 1041 rather than

tingencies have been resolved, the @r the date final regulations are published ithe QSF income tax return, Folrh20-SF

posed regulations provide that the incom@€ Federal Registe. Howeve, the pro-  Approximately 900 QSF returns are
of the escrow is taxable entirely to th?osed regulations contain transition rulesiled each yea. Only a small number of
purchaser (because the determination daé‘f) ecial Analyses these returns are filed for newly creat_ed
has not yet occurred) regardless of the ef- QSFs. Because a grantor trust election

fect of the contingencies that have been It has been determined that this noticg'ay be made only for the year in which a
resolved The purchaser is thus taxed oof proposed rulemaking is not a signifi-QSF is established, and may only be
all the income earned on the escrow evezant regulatory action as defined in E@nade for a QSF that has one transfero
though it may be known (based on th@2866. Therefore, a regulatory assesthe IRS ad Treasury Department believe
resolution of one or more contingenciesinent is not required. It also has been déhat a very small number of grantor trust
that a fixed portion of the escrowed assetermined that section 553(b) of # Ad- elections will be made each yea

will be distributed to the selle The pro- ministrative Procedue Act (5 U.S.C. Because of the availability of the
posed rule is simple and easy to adminighapter 5) does not apply to these regulgrantor trust election, the proposed regu-
ter because it treats the escrow in a uniions. Pursuant to section 7805(f) of théations provide a choice of filing Form
tary manner and avoids the need folnternal Revenue Code, this notice of prot041 or Form1120-SF in certain situa-

1999-10 |.R.B. March 8, 1999



tions. Small entities may choose the filsmall entities because, unlike Form 1041ations, the IRS and #Treasury Depart-
ing requirement that is less burdensome.Form 1099 is simple, does not require aent considered, but rejected as too bur-
The alternative to the proposed regulssignature, and requires only the reportingensome, a rule that would have required
tions is to retain the current rules foof gross income. all DOFs to file corporate income tax re-
QSFs and not provide qualifying taxpay- Furthe, the IRS and ta Treasury De- turns (Forml120) regardless of the nature
ers with the opportunity to make a grantopartment considered an alternative rule fasf the assets held by the O This alter-
trust election. contingent at-closing escrows under whichative was rejected because it was oo
the income of the escrow for the period bezluded that a QSF return (Forth20-SF)
fore the determination date would havés more appropriate than a corporate in-
been taxable to the purchaser or the selleome tax return if all the assets of the
depending on the required tax treatment HYOF are passive investment asset§he
the purchaser and seller of the principgiroposed regulations thus impose less of
amount deposited into the esano This al- an administrative burden on small entities
Sections 1.468B-6(e)(1), 1. 4688_7(d)t,e_rnative rule would not_ have provided cer&ha_n would have resulted frqm the alter-
and 1.468B-8(g)(1) require specified edainty, \_/vould have required gdﬁc_ult legal natlye rule as Forml120-SF is generally
crow holders, trustees, and administrato@nalysis (namej, the determination of theeasier to prepare than For120. Only
to file Forms 1099 with the IRS and fur-"€duired tax treatment of the principaDOFs that hold assets other than passive
nish payee statements in accordance wiifnount deposite(_j into the escrow), aniohvestment assets will be required to file
the information reporting requirements ofvould have requwgd the purchaser anﬂ_orm 1120 un_der the proposed regula-
subpart B, Part Ill, subchapte?, chapter seller to provide a signed statement to th@ns. In addition, the proposed regula-
61, Subtitle F of the Internal Revenuddministrator of the escrow identifying thetions provide taxpayers with the add
Code. party to whom the administrator should retional flexibility of being able to request
Also, §1.468B—6(f) requires the partiesport thg ingome for the period before than aIterr_1ative method of taxation if that
to a qualified escrow account or qua”ﬁedjeterm]nanon d.ate. Under the proppsenhethod is more appropriate than QSF or
trust to provide a statement to the escrol¢gulations, the income of the escrow is aE corporation treatment as provided
holder or trustee if the qualified intermeVays taxable to the purchaser for theep under the general rule.
diary or transferee has all the beneficidiod before the determination date, thereby There are no known alternative rules
use and enjoyment of the assets of the &liminating the need for a signed statemetitat are less burdensome to small entities
crow account or trust This statement fa-t0 Pe provided to the administrator and thbut that accomplish the purpose of the
cilitates the filing of Forms 1099 by theneed to determine the required tax treastatute The IRS ad Treasury Depart-
escrow holder or trustee. ment of the principal amount depositeanent request comments from small enti-
Similarly, §1.468B—8(f) requires the into the escrav. This rule is simpler thantihes conlcerning possible alternatives to
these rules.

2. Qualified Escow Accounts and
Qualified Trusts Established in
Connection with Defeed Exchanges;
Pre-closing Esmows; and Contingent
At-closing Esmows.

parties to a contingent at-closing escrof'€ alternative.
to provide statements to the escrow holdey pigpted Ownership Funds (DOFs). Comments and Public Hearing
or other administrato These statements
facilitate the filing of Forms 1099 by the Section 1.468B-9(c)(1) of the pro- Before these proposed regulations are
escrow holder or other administrato posed regulations generally provides thatdopted as final regulations, consider
The IRS ad Treasury Department esti- a DOF is taxable as a QSF if all its asset#on will be given to any written com-
mate that annually there are approxiare passive investment assets or taxableragnts (a signed original and eight (8)
mately 16,000 deferred exchange transae-C corporation in all other cases. Howeopies) or electronic comments that are
tions involving the creation of a qualifiedever, the regulations also provide that iSubmitted timely (in the manner described
escrow account or qualified trust; approxthere is a more appropriate method of taxin the ADDRESSES portion of the pream-
imately 200,000 transactions involvinging a D@®; the claimants to the fund may ble) to the IRS The IRS ad Treasury
the creation of a pre-closing escrow; ancequest a private letter ruling to permit th®epartment request comments on the
approximately 10,000 transactions inuse of that method. clarity of the proposed rules and how they
volving the creation of a contingent at- Section 1.468B-9(f)(3) of the proposec¢can be made easier to understandAll
closing escraw. regulations requires that a transferor praisomments will be available for public in-
As an alternative to the proposed reguside a statement to the administrator of apection and copying.
lations, the IRS and #aTreasury Depart- DOF that itemizes the cash or property Apublic hearing is scheduled for May
ment considered, but rejected as too butransferred to the DOF during the caleni2, 1999, at 10 a.m. in Room 2615, Inter-
densome, a rule that would have requiredar yea. The statement must also indinal Revenue Buildingl111 Constitution
the filing of grantor trust returns (Formcate the DOF basis and holding period Avenue NV, Washington, DC. Due to
1041) for qualified escrow accounts andh the propery. building security procedures, visitors
qualified trusts, pre-closing escrows, and The IRS and # Treasury Department must enter at the 10th Street entrance, lo-
contingent at-closing escrows. Instead adstimate that annually there are approxtated between Constitution and Pennsyl-
requiring grantor trust returns, the pr mately 5,000 transactions involving thevania Avenues, NV. In addition, all visi-
posed regulations require the filing ofcreation of a disputed ownership fund. tors must present photo identification to
Forms 1099 This is less burdensome on As an alternative to the proposed regwenter the building. Because of access re-
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strictions, visitors will not be admitted be- 3.

yond the immediate entrance area momgraph (k), is added.

than 15 minutes before the hearing starts. 4.

Anew entry for 81.468B-1, pa (2)
3

The section heading in the entry for

For information about having your name§1.468B-5 is revised.

placed on the building access list to attend 5.
the hearing, see the “FOR RTHER IN-
FORMTION COMCT” section of
this preamble.

The rules of 26 CFR 601.601(a)(3)ead as follows:

apply to the hearing. Persons who wish to

present oral comments at the hearing must-468B-0Table of contents.

submit written comments by May 3,

to be discussed and the time devoted to

New entries are added for(f)

§81.468B-5, paragraph (c), 1.468B-6,

1.468B-7, 1.468B—-8, and 1.468B-9.  (g)
6. The revised and added provision§l)
2

(h)

(a)
(b)

each topic (signed original and eight (881.468B—1 Qualified settlement funds. (©)

copies) by April 21, 1999.
Aperiod of 10 minutes will be allotted
to each person for making comments.

the speakers will be prepared after ther)

(d)

* k*k *x *x %

_ ; (k) Election to treat a qualified settle-(e)
An agenda showing the scheduling ofnent fund as a subpart E trust.

(1)
()

In general.

Person treated as payee.

Relief from penalties for filing incor-
rect information return or payee
statement.

Statement provided to escrow holder
or trustee.

Hfective date.

In general.

Transition rule.

Examples.

. N §1.468B—7 PRe-closing esmws.
This section lists the table of contents

1999, and submit an outline of the topicg,, §§1.468B-1 through 1.468B-9.

Scope.

Definition.

Taxation of pre-closing escrows.
Reporting obligations of the adminis-
trator.

Hfective date.

In general.

Transition rule.

deadline for receiving outlines has2) Manner of making grantor trust elec{f) Example.

passed. Copies of the agenda will be
available free of chage at the hearing. (i)

Drafting Information

3
The principal author of these proposed
regulations is Michael L. Gompertz of the

Office of Assistant Chief Counsel (In- §1.468B—5 Effective dates and transition

come Tax ard Accounting). Howewve
sury Department participated in their de-
velopment.

* * * * * (C)
Proposel Amendments to the Regulationg1)

@
Accordingl, 26 CFR part 1 is pro-

posed to be amended as follows:
PART 1—INCOMHAXES

Paragraph 1 The authority citation for
part 1 is amended by adding entries in n
merical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.468B-6 also issued under 2@)
U.S.C. 468B. (b)

Section 1.468B-7 also issued under 2()
U.S.C. 468B.

Section 1.468B-8 also issued under 2@)
U.S.C. 468B. (2)
Section 1.468B-9 also issued under 26

U.S.C. 468B. * * *

Pa. 2. Section 1.468B-0 is amended as
follows: (d)

1. The introductory text is revised.  (e)

2. The entry for §1.468B-1, paragraph
(k), is redesignated as paragraph (l). Q)

1999-10 |.R.B.

rules applicable to qualified settlement
other personnel from the IRS drlrea- funds.

(d)
(€)

Grantor trust elections under
81.468B-1(k).

In general. ()
Qualified settlement funds estab-
lished by the U.S. government on or
before the date of publication of final(Q)
regulations in treFederal Registe.

* k*k x * %

)
§1.468B-6 Qualified esow accounts ()
find qualified trusts used in defed (3)

exchanges of like-kind@perty under
section 1031(a)(3).

Scope. (h)
Definitions. (1)
Income of qualified escrow accoum(_z)
or qualified trust. (i)
In general. )

§1.468B-8 Contingent at-closing

Scope.

Definitions.

Tax liability of purchaser and seller
for the period prior to the determina-
tion date.

Transfer of interest in the assets of
the escrow on the determination date.
Tax liability of purchaser and seller
for the period beginning on the deter-
mination date.

Statement required to be provided to
administrator within 30 days after the
determination date.

Reporting obligations of the adminis-
trator.

In general.

Person treated as payee.

Relief from penalties for filing incor-
rect information return or payee
statement.

Hfective date.

In general.

Transition rule.

[Reserved]

Example.

tion.
In general.
(i) Requirements for election statement®STOWS.
Efect of making the election. @)
* ok k k * (b)
(c)

Transferee or qualified intermediary§1_4688_9 Disputed ownership funds.

has all the beneficial use and enjoy-

ment of assets of a qualified escrowa)
account or qualified trust. (b)
Application of section 7872. (c)

Reporting obligations of the escrow
holder or trustee. 1)
In general. (2)

In general.

Definitions.

Taxation of a disputed ownership
fund.

In general.

Exception.
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(3) Specid rules. requirements of paragraph (k)(2)(ii) of this§1.468B-5 Effective dates and transition

(d) Basis of property held by a disputedection to a timely filed (including exten-rules applicable to qualified settlement
ownership fund. sions) Form 1041 that the administratofunds.

(e) Request for prompt assessment.  files on behalf of the qualified settlement

(f) Rules applicable to the transfero  fund for the taxable year in which the

* * *x K %

(1) Transfer of propest qualified settlement fund is established. (c) Grantor trust elections under
(i) Ingeneral. Howeve, if a Form 1041 would not other- §1.468B-1(k}~(1) In general A trans-

(i) Exceptions. wise be required to be filed (for exampleferor may make a grantor trust election
(2) Economt performance. because the provisions of §1.671-4(b) atender §1.468B—1(k) only if the qualified
(i) Ingeneral. applicable), then the transferor makes settlement fund is established after the
(it) Obligations of the transfero grantor trust election by attaching an eledate of publication of final regulations in

(3) Statement to the disputed ownershigon statement satisfying the requirementthe Federal Registe
fund and the Internal Revenue Serpf paragraph (k)(2)(ii) of this section to a (2) Qualified settlement funds estab-

_ vice. timely filed (including extensions) incomelished by the U.S. government on @& b
() Ingeneral. _ tax return of the transferor for the taxabldore the date of publication of finakgu-

(ii) Information required on statement. year in which the qualified settlementations in tre Federal Registe If the
(A) Ingeneral. fund is established. U.S. government, or any agency or instru-
(B) Combind statements. (i) Requiements for election state-mentality thereof, establishes a qualified
(4) Distributions to transferors. ment The election statement must in-settlement fund on or before the date of
(i) IIEn gente_ral. clude a statement by the transferor thagublication of final regulations in the
(in xcepeljo;_. ibuti the transferor will treat the qualified setFederal Registe, and the fund would
(iii) Deemed distributions. tlement fund as a grantor trustThe elec- have been classified as a trust all of which

(g) Distribution to a claimant other than
a transfera.

(h) Hfective date.

(1) Ingeneral.

(2) Transition rule.

(i) [Reserved]

tion statement must also include the tranés treated as owned by the U.S. govern-
feror's name, signature, address, taxpayéhent under section 671 and the recad

identification numbe, and the legend, tions thereunder without regard to the reg-
“§1.468B—1(k) Election” The election ulations under section 468B, then the U.S.
statement and the statement described @@vernment is deemed to have made a

. _ i i igrantor trust election under 81.468B—
@) Examples. §1.671-4(a) may be combined into a sw? o e e e for al
. . g'e Statement_ ( ), an e eleclion Is errective 10r al
Pa. 3. Section 1.468B-1 is amende taxable years of the fund.

by redesignating paragraph (k) as para- (3) Effect of making the electionlf a Par. 5. Sections 1.468B—6 through

raph (1) and adding a new paraaraph (Krantor trust election is made— :
'?o rgad( 2:13 follows: g paragrap (I@ (i) Paragraph (b) of this section, and1.4688—9 are added to read as follows:

o 881.468B-2, 1.468B-3, and 1.468B-5 dg; 46886 Qualified esow accounts

§1.468B-1 Qualified settlement funds. not apply to the qualified settlement fund, qualified trusts used in defed

% % k% Howeve, this section (except for pa& gychanges of like-kindgperty under

graph (b) of this section) and 81.468B—4¢ction 1031(a)(3).
(k) Election to teat a qualified settle- apply to the qualified settlement fund;

ment fund as a subpart E trus{1) In gen- (i) The qualified settlement fund is (&) Scope This section provides rules
eral. If a qualified settlement fund hastreated for federal income tax purposes agder section 468B(g) relating to the cur-
only one transferor (see paragraph (d)(1) af trust all of which is treated as owned byent taxation of income of a qualified es-
this section for the definition of transferor)the transferor under section 671 and therow account or qualified trust esta

the transferor may make an irrevocablesgulations thereunder; lished in connection with a deferred
election (grantor trust election) to treat the (jii) The transferor must take intoca €xchange under section 1031(a)(3).
qualified settlement fund as a trust all otount in computing the transfers in- (b) Definitions As used in this section,

which is treated as owned by the transfer@ome tax liability all items of income, de-defered exchangeelinquished poperty,
under section 671 and the regulationguction, and credit (including capitalfeplacement perty, qualified escow
thereunde. Agrantor trust election may begains and losses) of the qualified seg account, qualified trust, qualified inter-
made whether or not the qualified settlement fund in accordance with §1.671-nediary, exchange perigdand esaow
ment fund would be classified, in the abg(z)(1): and holder have the same meanings as in
sence of paragraph (b) of this section, as ajy) The reporting obligations imposed$1-1031(k)— Also, as used in this section,
trust all of which is treated as owned by thgy §1.671—4 on the trustee of a trust appkpxpaye means the transferor of the relin-

transferor under section 671 and the regys the administrata quished propent, andtransfeee means
lations thereumler. the person who is treated as owning the
(2) Manner of making grantor trust KoE KR R X relinquished property for federal income

election—(i) In general To make a  Pa. 4. Section 1.468B-5 is amendethx purposes after its transfer by the tax-
grantor trust election, a transferor must aby revising the section heading angayea. Furthe, owna means the person
tach an election statement satisfying thadding paragraph (c) to read as follows: treated as owning the assets of the quali-
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fied escrow account or qualified trustirust on Forms 1099 in accordance witlransferee is the owne the taxpayer and
under paragraph (c) of this section. the information reporting requirements othe owner must furnish to the escrow
(c) Income of qualified esow account subpart B, Part lll, subchaptéd, chapter holder or trustee a statement that—
or qualified trust—(1) In general Except 61, Subtitle F of the Internal Revenue (1) Is signed by the taxpayer and the
as otherwise provided in paragraph (c)(2fode The Forms 1099 must show the esswner;
of this section, and except for purposes afrow holder or trustee as the payor and (2) Is furnished to the escrow holder or
determining whether a transaction qual must show the proper payee. See paraustee within 30 days after the taxpayer
fies as a deferred exchange, the taxpaygraph (e)(2) of this section for the detertransfers the relinquished property; and
is the owne. Thus, the taxpayer musimination of the proper payee. (3) Specifies the person treated as the
take into account in computing the tax- (2) Person teated as payedn satisfy- owner and thus as the payee of the income
paye’s income tax liability all items of ing the reporting obligations of paragraptof the account or trust.
income, deduction, and credit (includinge)(1) of this section, the following rules (g) Effective date-(1) In general This
capital gains and losses) of the qualifiedpply to the escrow holder of a qualifiecsection applies to qualified escrow &
escrow account or qualified trust. escrow account and the trustee of a qualiounts and qualified trusts established
(2) Transfaee or qualified intermedi- fied trust— after the date of publication of final regu-
ary has all the beneficial use and enjoy- (i) If no written statement described inlations in theFederal Register
ment of assets of a qualified emw ac- paragraph (f) of this section is provided to (2) Transition rule With respect to a
count or qualified trust If the transferee the escrow holder or trustee, the escrowualified escrow account or qualified trust
or the qualified intermediary has all theholder or trustee must treat the taxpayesstablished afte August 16, 1986, but on
beneficial use and enjoyment of assets @fs the owner and the payee of the income before the date of publication of final
a qualified escrow account or qualifiedof the account or trust; and regulations in tleFederal Registe, the
trust, the transferee or qualified interme- (ii) If a written statement described ininternal Revenue Service will not chal-
diary is the owne. Thus, the transferee oparagraph (f) of this section is provided tdenge a reasonable, consistently applied
qualified intermediary must take into acthe escrow holder or trustee, the escromethod of taxation for income earned by
count in computing its income tax liabil-holder or trustee must treat the persothme account or trust The Internal Rev-
ity all items of income, deduction, andspecified on the statement (see paragraghue Service will also not challenge a rea-
credit (including capital gains and losses|f)(3) of this section) as the owner and theonable, consistently applied method for
of the account or trust. The followingpayee of the income of the account oreporting such income.
factors, and other relevant facts and cittrust. (h) Examples The provisions of this
cumstances in a particular case, will be (3) Relief fom penalties for filing in- section may be illustrated by the follow-
considered in determining whether theorrect informatiorreturn or payee state- ing examples in whib T is the taxpaye,
transferee or the qualified intermedigr ment For purposes of sections 6721 an@ is the transferee, and QI is the qualified
rather than the taxpayehas the beneficial6722, the escrow holder of a qualified esntermediary:
use and enjoyment of assets of an accourtow account or trustee of a qualified trust _
or trust and thus is the owner— will not be treated as failing to file or fur- Ex@mple 1 (i) Tuses the calendar year as the
. . . . . . taxable year and the cash receipts and disbursement
(i) Which person enjoys the use of thaish a correct information return or payeg,einod of accounting T enters into a deferred ex-
earnings of the account or trust; statement solely because, in preparing ddange agreement with B. Under the agreeméht
(i) Which person receives the benefitorm 1099, the escrow holder or trusteeill transfer property (the relinquished property) to
from appreciation, if aw, in the value of relies on a statement described in parB. and B must transfeotT within the exchange pe-
the assets of the account or trust; and  graph (f) of this section and therefon{)IOOI consideration (cash or replacement property or
. . . . e oth) having the same market value as that of the re-
(iii) Which person is subject to a risk oftreats the person specified on the Statgqished propery. B's obligations under the
loss from a decline, if ay, in the value of ment (see paragraph (f)(3) of this sectiomgreement are secured by the assets of a qualifiec
the assets of the account or trust. as the owner and the payee of the incomscrow account The deferred exchange does not in-
(d) Application of section 7872If the of the account or trust. If a statement dew!ve the use of a qualified intermedigr
transferee or the qualified intermediary iscribed in paragraph (f) of this section is (i) Under the agreement, B must deposit cash

. . into the qualified escrow account equal to the agreed
the owner under paragraph (c)(2) of thimot provided to the escrow holder or . q 9

) . - .upon fair market value of the relinquished property
section, section 7872 may apply if the detrustee, the escrow holder or trustee Willy the date the property is transferred ta Brhe
ferred exchange involves a below-markatot be treated as failing to file or furnish agreement provides that the cash deposited into the
loan from the taxpayer to the owneSee correct information return or payee state2scrow account must be invested in a money market
section 7872(c)(1) for the loans to whichment solely because, in preparing a Forf{nd: , N
. lies. 1099 the escrow holder or trustee relie (||_|) The ggreement provides that B is entitled to_
section 7872_ app 'e_s . ’ taceive the interest earned on the escrow account in
(e) Reporting obligations of the @sev  on the absence of the statement and theg@nsideration for B performance of services in
holder or trustee—(1) In general The fore treats the taxpayer as the owner ardnnection with the exchange.
escrow holder of a qualified escrow acthe payee of the income of the account or (iv) On September 1, 1999T transfers the relin-
count and the trustee of a qualified trustrust. quished property to B. The property is unensu
must, for each calendar year (or portion (f) Statementovided to esow holder bered and has a fair market value of $100,000 on
! ! . September 1, 1999. B deposits $100,000 into a
thereof) that the account or trust is in exiser trustee If under paragraph (c)(2) of quaiified escrow account The $100,000 is invested

tence, report the income of the account d@his section, the qualified intermediary Ofin accordance with the exchange agreement in a
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money market fund. During 1999, $2,000 of interest (iv) The escrow holder must file Forms 1099 andtlosing escrows established after the date
is earned on the escrow account. During Januafyrnish T with payee statements with respect to thegyf publication of final regulations in the
2000, an additional $400 of interest is earned on tH2000 of interest earned on the escrow in 1999 a'lf'ederal Registe

escrow account. On February 1, 2000, B use2000. See paragraph (e)(1) of this section. 2

$100,000 of the funds in the escrow account to pur- 2) Trgnsmon rule With 'respect to a
chase replacement property identifiedytl, and on §1.468B—7 Re-closing esows. pre-closing escrow established afteAu-
this same date B transfers the replacement property gust 16, 1986, but on or before the date of
to T. The interest earned on the escrow account, (@) Scope This section provides rulesyplication of final regulations in the
$2,400, is paid to B from the escrow account in corgnder section 468B(g) for the taxation OEederal Registe, the Internal Revenue

sideration for Bs performance of services. ; ; . .
income earned on pre-closing escrows.
(v) Paragraph (c)(1) of this section applies @ p g Service will not challenge a reasonable,

must take into account in computinTs income tax (b) Definition. A pre-closing esow is consistently applied method of taxation
liability for 1999 and 2000 the $2400 of interest@N €SCrOW account, trust, or fund—  for income earned by the escvo The In-
earned on the escrow account in those years even (1) Established in connection with thgernal Revenue Service will also not chal-

though the interest is paid to B as compensation fgale or exchange of real or Pefson%nge a reasonable, consistently applied

B's services. Paragraph (c)(1) of this section applie, roperty: . .
for the following reasons T, rather than B, enjoys Property; method for reporting such income.

the use of the earnings of the escrow account since (2) Funded Wlt,h a down paymeqt, (f) Example The provisions of this
the earnings are used to dischige T's obligation to eames_t mong, or similar pay_ment that issection may be illustrated by the follow-
pay B for Bs services. B is not considered to havedeposited into the escrow prior to the salgg example:
all the beneficial use and enjoyment of the assets gjf exchange of the property;
the escrow account merely because the Compensa—(3) Used to secure the obligation of the Example P enters into a contract with S for the
i i i ive i - . i i rty owned by S for the
e o199 1 S rchaser to ay the purchase rice for 552 e30en provery oviee 1y L
(vi) The escrow holder must file Forms 1099 forProperty ('n the case of an exchanger- of earnest money into an escwo At closing, the
1999 and 2000 and furnid T with payee statementschas@ means the transferee of the props10,000 and the interest earned thereon will be cred-
with respect to the interest earned on the escrow 'e,nrty, and purchase prie means the re- ited against the purchase price of the propgrtThe
1999 and 2000. See paragraph (e)(1) of this sectioquired consideration for the property); escrow is a pre-closing escn. Pis treated as own-
Example 2 (i) The facts are the same askix- (4) The assets of which, includin théng the assets of the escwy, and P is taxable on the
amplel except that the agreement between Bdah . 2 . g interest earned on the escrow prior to closingThe
requires B to pay $100,000 to QI; under the agreéncome earned there_on' V_V'” _be pald to thgscrow holder must report the income earned on the
ment betwee Tand QI, Q! is obligated to transfer to purchaser or otherwise distributed for thescrow on Forms 1099 and furnish payee statements
T within the exchange period consideration (cash opurchase’s benefit when the property isto P. The Forms 1099 must show the escrow holder
replacement property or both) equal to $100'00§_0|d or exchanged (fOI‘ example, by bein@s the payor and® as the payee.

plus interest thereon at 4 percent compounded semyj: ... . . ' .
annually; Qb obligation to transfer this considera-naIStnbUted to the seller as a credit agam%tfl..468B—8 Contingent at-closing

tion is secured by the $100,000 received from Bt,he purchase price); and esecows.

which QI must deposit into a qualified escroca  (5) Which is not a qualified escrow ac-

count; the assets of the escrow account must be ipount or qualified trust established in con- (a) Scope This section provides rules
vested in a money market fund; and, as compensgection with a deferred exchange undeunder section 468B(g) for the taxation of
tion for Qs performance of services to facilitate the g otio 1031(a)(3). income earned on a contingent at-closing
deferred exchange, QI is entitled to receive the ex- . . . . . .

cess of the interest earned on the escrow account(c) Taxation of pe-closing eswws. escrow, which is defined in paragraph (b)
over the amount of interest (computed at 4 percerthe purchaser is treated for federal incomef this section. No inference should be
compounded semiannually) payable T in cash or tax purposes as owning the assets of a pirawn from this section concerning the
propery. _ _ closing escrav. Thus, the purchaser mustax treatment of a contingent at-closing
inté'g éﬂatlji:ggselfcrt:vi :clc%%r??%rISiﬁg:;iJgo&oBitsake into account in computing the pu escraw, or of parties to the escra, under
invested in a money market fund eaming interest &Nase’s income tax liability aII.Ite.ms of in- sections of the Internal Revenue Code
4.8 percent compounded semiannugll During COme, deduction, and credit (includingther than section 468B. See also par
1999, $1,600 of interest is earned on the escrow acapital gains and losses) of the escro graph (d) of this section.

count. During January 2000, an additional $400 of (d) Reporting obligations of the admin- (b) Definitions For purposes of this
interest is eamed on the oy aﬁcc]f“”;' on Eebri‘é'trator. For each calendar year (or portiorsection, the following definitions apply—
i%\/\l/ :gfg&r?tlt%szsufclr?als'?:e;l;czn? Qms ;J?;p;r?fhereof) that a pre-closing escrow is in ex- Administrats means an escrow agent,
which is transferredo T. This transfer satisfies @i IStence, the escrow agent, escrow holdeescrow holde, trustee, or other person re-
obligations under the agreement because $1,667tiIStee, or other person responsible for adponsible for administering an escrow ac-
the amount of interest that is earned on $100,000 gtinistering the escrow (ttadministrato)  count, trust, or fund (the purchaser or the
4 percent compounded semiannually for 5 monthsy, st report the income of the escrow oseller may be the administrator);

?;ut:f ileggg ;ﬂdm;gge(i t;f g;disozstz(? ; s;[?évhz (;orr_ns 1099 in accord_ance with the infor- Contingent at-closing esow means an
replacement propest and the remaining $333 isMation reporting requirements of subparéscrow account, trust, or fund that sati
paid in cash to QI as compensation forgervices. B, Part lll, subchapteA, chapter 61, Subti- fies the following requirements—

(iii) Paragraph (c)(1) of this section applies ahT tle F of the Internal Revenue Code. The (1) The escrow is established in con-
must take into account in compulgiTs income tax Eqorm 1099 must show the administrator asection with the sale or exchange (other
gzl:r':'etg L‘: tlhigzsi:fwzggfomf iﬁzt?gge‘);g;tresr?\;teme payor and the purchaser as the payeethan an exchange to which section 354,
though $333 of the interest is paid to QI as compen- (€) Effective date-(1) In general The 355, or 356 applies) of real or personal

sation for Qb services. provisions of this section apply to preproperty used in a trade or business or
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held for investment (including stock in atransfer of ownership of the assets of théhe purchaser or seller (or both) in accor-
corporation or an interest in a partme escrow from the purchaser to the seller otance with their respective ownership in-
ship); the determination date for purposes adterests as shown on the statement; and
(2) Depending on whether events spemther Code sections, no inference should (iii) If the written statement described
ified in the agreement between the pube drawn from this section whether anyn paragraph (f) of this section is not pro-
chaser and the seller that are subject fortion of the amount transferred isnu vided to the administrato the administra-
bona fide contingencies (not includingstated interest. See §1.483-4. tor must continue to treat the purchaser as
events that are certain, or reasonably cer- (e) Tax liability of puchaser and seller the payee of the income of the esato
tain, to occur, such as the passage of timégr the period beginning on the determi- (3) Relief fom penalties for filing in-
or that are certain, or reasonably certaimation date For the period beginning on correct informatiorreturn or payee state-
not to occur) either occur or fail to ocay the determination date, the purchaser amdent For purposes of sections 6721 and
the escrovis assets (except for assets s#te seller must each take into account i722, the administrator will not be treated
aside for taxes or expenses) will be disdetermining their income tax liabilities as failing to file or furnish a correct infor-

tributable— the income, deductions, and credits (inmation return or payee statement solely
(i) Entirely to the purchaser; cluding capital gains and losses) coer because, in preparing a Form 1099, the
(ii) Entirely to the seller; or sponding to their ownership interests imdministrator relies on a statemented
(i) In part, to the purchaser with thethe assets of the escn. scribed in paragraph (f) of this section and

remainder to the seller; and (f) Statementequred to be povided to therefore treats the purchaser or seller (or

(3) The escrow is not a qualified ® administrator within 30 days after the de-both) as the payee (or payees) of the in-
crow account or qualified trust esta termination date Within 30 days after come of the escrow in accordance with
lished in connection with a deferred exthe determination date, the purchaser arieir respective ownership interests in the
change under section 1031(a)(3); the seller must provide the administrato@ssets of the escrow as shown on the

Determination da means the date onwith a written statement that— statement. If a statement described in
which (or by which) the last of the events (1) Is signed by the purchaser and thearagraph (f) of this section is not pro-
subject to a bona fide contingency specaeller; vided to the administrato the administra-
fied in the agreement between the pur- (2) Specifies the determination datetor will not be treated as failing to file or
chaser and the seller (referred to in the dend furnish a correct information return or
finition of contingent at-closing esow) (3) Specifies the purchasgs and payee statement solely because, in prepar
has either occurred or failed to occur;  seller’s ownership interests in each assélg @ Form 1099, the administrator relies

Purchase means, in the case of an exef the escrav. on the absence of the statement and there
change of propegt the transferee of the (g) Reporting obligations of the admin-fore treats the purchaser as the payee.
property; and istrator—(1) In general The administra-  (h) Effective date~(1) In general The

Selleg means, in the case of an extor of a contingent at-closing escrow mus@rovisions of this section apply to contin-
change of propest the transferor of the for each calendar year (or portion thereoyent at-closing escrows that are estab-
propery. that the escrow is in existence, report théshed after the date of publication of final

(c) Tax liability of puchaser and seller income of the escrow on Forms 1099 ifegulations in tteFederal Registe.
for the period prior to the determinationaccordance with the information reporting (2) Transition rule With respect to a
date For the period prior to the determi-requirements of subpart B, Part Iil, su contingent at- closing escrow established
nation date, the purchaser is treated ahaptea A, chapter 61, Subtitle F of the In-2fter August 16, 1986, but on or before the
owning the assets of the contingent aternal Revenue Code The Forms 1099 date of publication of final regulations in
closing escrow for federal income taxmust show as payor the administrator ghe Federal Registe, the Internal Rev-
purposes Thus, in computing the pu the escrow and as payee the person (Bpu€ Service will not challenge a reason-
chase’s income tax liabiliy, the pur- persons) treated as the payee (or payeé$)e, consistently applied method of taxa-
chaser must take into account all items afnder paragraph (g)(2) of this section.  tion forincome earned by the esoro The
income, deduction, and credit (including (2) Person teated as payedn satisfy- Internal Revenue Service will also not
capital gains and losses) of the escrowmg the reporting obligations of paragrapt¢hallenge a reasonable, consistentlypa
until the determination date. (g)(1) of this section, the following rulesPli€d method for reporting such income.

(d) Transfer of inteest in the assets of apply to the administrator— (i) [Reserved] o _
the escow on the determination datéo (i) For the period prior to the determi- (1) Example The provisions of this
inference should be drawn from this secation date, the administrator must tresi€ction may be illustrated by the follow-
tion whethe, for purposes of Internalthe purchaser as the payee of the inconfed example:

Revenue Code sections other than 468Bf the escrow; Example i) Pand S are corporations. In 1999, P
there is a transfer of ownership of the as- (ii) For the period beginning on the deenters into a contract with S for the purchase of
sets of a contingent at-closing escrow otermination date, if the written statementental real estate. On October 1, 1999, the date of
the determination date from the purchasefescribed in paragraph (f) of this sectiofiae: S transfers the real estate !B and P pays S a
to the seller or from the seller to the puris timely provided to the administrato Bg;ti'tznmoef :zagrjﬂrrfga;;ﬁ%r:; ﬁ]ge’osl?rfhoa%:sﬁc'e’
chase, or the tax consequences of suchtae administrator must treat as the payegso 000, into an escrow account as required by the
transfe. Thus, for example, if there is aor payees) of the income of the escrowontract. H is the escrow holde
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(if) The contract provides that the escrow baclaimant or a transferor without the apship fund than as provided in paragraph
ance as of November 1, 2000, is payable entirely igrgyg| of the court. (c)(1) of this section, the claimants to the
R entirely to S, or partially tdand partially to S de- * ) hafinitions  For purposes of this fund may submit a private letter ruling re-
pending on the amount, if 3nby which the average ’ . .
rental income from the real estate during a specified€CtlON— quest proposing an alternative method of
testing period ending on September 30, 2000xe (1) Administrate means the persontaxation.
ceeds one or more specified earningsrigets. designated as such by the court having ju- (3) Special rules(i) In general, money
(i) According to the terms of the contract, therisdijction over a disputed ownership fundor property subject to conflicting claims of
::3?;enstaézfi&Tytgiitzsﬁig‘gle”:grb; (;fr‘i:#gqtl:::t no person is designated, the administraslaimants (disputed property) that is trans-
period prior to November 1, 2000. tor is the escrow agent, escrow holdeferred to a disputed ownership fundybor

(iv) During the testing period specified in thetrustee, receive, or other person responsien behalf of, a transferor is excluded from
contract betweerPand S, the average rental incomble for administering the fund,; the gross income of the fund. Howaye
earned on the property exceeds one (but not all) of (2 Claimantmeans a person, includingthis exclusion does not apply to income
the specified earnings tgets. As a result, on Sep-, 4 nsfarg, who claims ownership of, oreamed on assets of the fund such as—
tember 30, 2000, the end of the testing perio®, be- . . ) . .
came entitled to 40% of the escrow assets and S Hfa-/€dal or equitable interest in, money or (A) Payments to a disputed ownership
came entitled to 60% of the escrow assets. property held by a disputed ownershigund made in compensation for late or de-

(v) On October 30, 2000Rand S provide H with fund; layed transfers of money or property;
the written statement described in paragraph (f) of (3) Court means a court of law or eg- (B) Dividends on stock of a transferor
this section The written statement is thus provided ;v ot the United States, any state (infor a related person) held by the fund; and
within 30 days of September 30, 2000 The state- . L. . .
ment indicates that B ownership interest in each€lUding the District of Columbia), terri-  (C) Interest on debt of a transferor (or a
asset of the escrow is 40 percent andsSownershiptOry, possession, or political subdivisionrelated person) held by the fund.
interest in each asset is 60 percent. thereof; (i) Adistribution to a claimant of dis-

(vi) The escrow is a contingent at-closing esaio  (4) Related perso means any personputed property by a disputed ownership
September 30, 2000, is the determination dateb\g/ho is related to the transferor within théund is not a taxable event to the fund.
cause this is the date on which the testing perio . . . . .
ends As of this date, all contingencies specified il€aning of section 267(b) or 707(b)(1);  (iii) Adisputed ownership fund is not
the contract are resolved. (5) Transfeor means, in general, a per-allowed a deduction for a distribution of

(vii) P must take into account all of the income,son that transfers to a disputed ownershitisputed property to, or on behalf of, a
deductions, and credits (including capital gains anflynd money or property that is subject taransferor or a claimant.
losses) of the escrow in computingsincome tax li- ¢, nflicting claims of claimants. How-  (iv) Upon the termination of a disputed
ability for the period prior to September 30, 2000. . . . .
See paragraph (c) of this section. eve, a payor of interest or other incomewnership fund, if the fund has an unused

(viii) For the period beginning on September 30€arned by a disputed ownership fund iset operating loss carryover under section
2000, P must take into account in computingin- not a transferor (unless the payor is also®/2, an unused capital loss carryover
come tax liability 40 percent of each item of incomec|ajmant). A transferor may also be aunder section 1212, or an unused tax
deduction, and credit of the escrow (including Capiz|ajm credit carryove, or if the fund has, for its
tal gains and losses), and S must take into account in . . . . .
computing % income tax liability 60 percent of (c) Taxation of a disputed ownershiplast taxable yea deductions in excess of
these items. See paragraph (e) of this section.  fund—(1) In general For federal income gross income, the claimant to whom the

(ix) H is subject to the information reporting re-tax purposes, a disputed ownership funlinds net assets are distributable will
quiﬂ:r?len'tzs of pirsig;aphd(fg)(l_) r?f this Seftiton- Hs treated as the owner of all assets thatsticceed to and take into account the
must file Forms and turnis ayee statemen H H H H
to reflect the fact that prior to Septe'[r’n%’er 30, 2000, [jolds A disputed ow.nersh|p fund isfunds unused ne.t operating loss carry-
is the payee of all the income of the esaspand for reat_ed as a C corporation for purposes ofver, unused _capltal loss carryove un-
the period beginning on September 30, 200Bjs the Subtitle F of the Internal Revenue Codeysed tax credit carryove or excess of de-
payee of 40 percent of the income, and S is thand the administrator of the fund must obductions over gross income for the last
payee of 60 percent of the income. tain an employer identification numbertaxable year of the fund. If the fursdnet
§1.468B-9 Disputed ownership funds. for the fund, make all required income taxassets are distributable to more than one

and information returns, and deposit altlaimant, the unused net operating loss

(a) In general An escrow account, payments of tax Also, except as other-carryove, unused capital loss carryove
trust, or fund that is not a qualified settlewise provided in this section, a disputedinused tax credit carryowe or excess of
ment fund is a disputed ownership fun@wnership fund is taxable as if it were eideductions over gross income for the last
if— ther— taxable year must be allocated among the

(1) It is established to hold money or (i) Aqualified settlement fund under claimants in proportion to the value of the
property subject to conflicting claims 0f§1.468B-2 if all the assets transferred tassets distributable to each claimant from
ownership; the fund by or on behalf of transferors ar¢he fund.

(2) The escrow account, trust, or fungpassive investment assets, for example, (v) In the case of a disputed ownership
is subject to the continuing jurisdiction ofcash or cash equivalents, stock, and defind taxable as if it were a C corporation
a court; and obligations; or under paragraph (c)(1)(ii) of this section,

(3) Money or property cannot be paid (ii) AC corporation in all other cases. this section does not, in general, restrict
or distributed from the escrow account, (2) Exception If there is a more appro- the funds use of an otherwise allowable

trust, or fund to, or on behalf of, apriate method of taxing a disputed ownemethod of accounting or taxable yea
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(vi) Appropriate adjustments must bemance would otherwise occur under (4) The date of each transfer;
made by a disputed ownership fund 081.461-4(g) when the transferor makes a (5) The amount of cash transferred;
transferors to the fund to prevent the fungayment to the claimant or claimants, (6) A description of property trans-
and the transferors from taking into aceconomic performance occurs with referred, the disputed ownership fursl
count the same item of income, dedu spect to the liability to the extent thebasis in the property as provided in para-
tion, gain, loss, or credit more than oncéransferor makes a transfer to a disputegraph (d) of this section, and, if the rules
or from omitting such items. ownership fund to resolve or satisfy thabf paragraph (f)(1)(ii) of this section
(d) Basis of poperty held by a disputed liability, but only if the transferor and re-apply, the funds holding period on the
ownership fund In general, the initial lated persons are not claimants and hadate of transfer; and
basis of property transferredybor on be- no right to receive payments or distribu- (7) Whether or not the transferor is also
half of, a transferor to a disputed ownertions from the fund. a claimant.
ship fund is the fair market value of the (ii) Obligations of the transfer. With (B) Combined statement#f a disputed
property on the date of transfer to the fundespect to a transferor described in parawnership fund has more than one trans-
as determined by the transferor for pu graph (f)(2)(i) of this section, economicferor, any two or more of the transferors
poses of the rules in paragraph (f)(1)(i) operformance does not occur when theay provide a combined statement to the
this section. Howeveg if paragraph transferor transfers to a disputed ownie administrator that does not identify the
(H(2)(ii) of this section applies, the fung ship fund its debt (or the debt of a relatedmount of cash or the property transferred
initial basis in the property is the same agerson). Instead, economic performandsy a particular transfern If a combined
the basis of the transferor immediately beaccurs as the transferor (or related persos)atement is used, howeveeach trans-
fore the transfer to the fund. makes principal payments on the debferor must include with its copy of the
(e) Request for mmpt assessmen®A  Similarly, economic performance doesstatement that is attached to its income tax
disputed ownership fund is eligible to renot occur when the transferor transfers teeturn a schedule describing each asse
guest the prompt assessment of tax undardisputed ownership fund its obligatiorthat the transferor transferred to the dis-
section 6501(d). For purposes of sectiofor the obligation of a related person) t@uted ownership fund.
6501(d), a disputed ownership fund igprovide property in the future or to make (4) Distributions to transfeors—(i) In
treated as dissolving on the date the fural payment described in 81.461-4(g). Ingeneral A transferor must include in
no longer has any assets (other than a redead, economic performance occurs withross income any distribution to a trans-
sonable reserve for potential tax liabilitiesespect to such an obligation as propertieror (including a deemed distribution
and related professional fees) and will nadr payments are provided or made to théescribed in paragraph (f)(4)(iii) of this
receive any more transfers. disputed ownership fund or a claimant. section) from a disputed ownership fund.
() Rules applicable to the transte— (3) Statement to the disputed ownershiff property is distributed, the amount in-
(1) Transfer of poperty—(i) In general. fund and the Internal Revenue Service cludible in gross income and the basis in
Atransferor must treat a transfer of prop{i) In general By February 15 of the yearthat property is generally the fair market
erty to a disputed ownership fund as a safellowing each calendar year in which avalue of the property on the date of distri-
or other disposition of that property fortransferor (or other person acting on beasution.
purposes of section 1001(a). In computalf of a transferor) makes a transfer to a (i) Exception The gross income of a
ing the gain or loss, the amount realizedisputed ownership fund, the transferotransferor does not include a distribution
by the transferor is the fair market valuéor other person) must provide a st to the transferor of property from a i
of the property on the date the transfer isient to the administrator of the fund setputed ownership fund if the transferor
made to the disputed ownership fund. ting forth the information described inpreviously transferred the property to the
(i) Exceptions Atransfer of property paragraph (f)(3)(ii) of this section The fund and paragraph (f)(1)(ii) of this sec-
to a disputed ownership fund is not a salgansferor must attach a copy of the statéton applied to that transfe Also, the
or other disposition of the property forment to (and as part of) its timely filed in-transfera’s gross income does not in-
purposes of section 1001(a) if— come tax return (including extensions) foclude a distribution of money from the
(A) The transferor claims ownership ofthe taxable year of the transferor in whicldisputed ownership fund equal to the net
the transferred property immediatelyeb the transfer is made. income earned on that property while it
fore and immediately after the transfer to (ii) Informationrequired on state- was held by the fund. Furtihethe trans-
the fund; or ment—(A) In general The statement re- feror’s basis in the property is the same as
(B) The transferor is an agent, fid quired by paragraph (f)(3)(i) of this secthe disputed ownership furglbasis in the
ciary, or other person acting in a similation must include the following property immediately before the distribu-
capacity acting on behalf of a persomnformation— tion to the transfera
claiming ownership of the transferred (1) Alegend, “81.468B-9(f) State- (iii) Deemed distributionsif a disputed
property immediately before and immediment”, at the top of the first page; ownership fund makes a distribution on
ately after the transfer to the fund. (2) The transferos name, address, andbehalf of a transferor to a person that is not
(2) Economic performanee(i) In gen- taxpayer identification number; a claimant, the distribution is deemed
eral. For purposes of section 461(h), if a (3) The disputed ownership furgl made by the fund to the transfero The
transferor has a liability to one or morename, address, and employer identificaransfera, in turn, is deemed to have made
claimants for which economic perfe tion number; a payment to the actual recipient.
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(g) Distribution to a claimant other (i) Pending the resolution of the title dispute beincome of a qualified escrow account or
than a transfeor. Whether a claimant WweenAand B, the title to the property is transferredyglified trust, see §1.468B—6.
other than a transferor must include irfto a court-supervised escrow on February 1, 2000.

. distributi ; Iso, on that date the court appoints R as receiver * ok k k ok
gross income a distribution of money Okor the propery. R collects the rent earned on the

property from a disputed ownership funghroperty and hires employees necessary for the Michael P Dolan
is generally determined by reference teaintenance of the propeyt The rents paid to R i '

the claim in respect of which the distribu<annot be distributedd Aor B without the couts
tion is made. If a disputed ownershigPrroval

s . (iii) On June 1, 2001, the court makes a final de- . .
I;L:Egr (iLS;;Ib:tt?;nz;ZP;r% ;C;t?sf(;ii?:r:}%rminaﬁon that the rental property is owned by B(Filed by the @ice of the Federal Register on Janu-

| . . he court orders B to refund@the purchase price ary 29, 1999, 8:45 a.m., and published in the issue of
the claimants claim of ownership to that paid by Ato Bs father plus interest on that amount '€ Federal Register for February 1, 1999, 6R.
property, the claimants basis in the prop- from February 1, 2000 Also, the court orders that a*801)
erty must be adjusted to reflect the adjuspljstribution be made to B of all funds held in the

ments to the basis of the property requireﬁ)urt registry consisting of the rent collected by R
and the income earned thereon. In addition, title to

under section 1016 for the period th(?he :
property is returned to B.
property was held by the fund. (iv) The rental property and the funds held by the
(h) Effective date—(1) In general. court registry are held in a disputed ownership fund.
This section applies to disputed owner- (v) Ais the transferor to the fund Adoes not re-
ship funds established after the date cflize gain or loss under section 1001(a)roAs trans-

publication of final regulations in thefer of the property to the disputed ownership fund.
Federal Registe (vi) The fund is taxable as if it were a C corpora-

9 tion because the rental property is not a passive in-
_ (2) Transition r'-%le With resp_ect 10 & yestment asset. See paragraph (c)(L)(i) of this sec-
disputed ownership fund established aftaion. The fund is not taxable upon receipt of the

August 16, 1986, but on or before the dateopery. The funds initial basis in the property is
of publication of final regulations in thethe same a As adjusted basis immediately before
Federal Registe the Internal ReVenuethe transfer to the fund The funds gross income in-

s . il t chall bl cludes the rents paid to R and the income earned
érvice will not challenge a reasona e[hereon. For the period between February 1, 2000,

consistently applied method of taxationng june 1, 2001, the fund may be allowed deduc-
for income earned by the fund, transfersons for depreciation and for the costs of maént

to the fund, and distributions made by theance of the property because the fund is treated as
fund. owning the property during this period. See sections

. 162, 167, and 168.
(i) [Reserved]. (vii) The fund is not allowed a deduction for the

() Examples The following examples distribution to B of the rent earned on the property
illustrate the rules of this section: while held by the fund (or the income earned
. . ' . thereon). No tax consequences to the fund result
Example 1(i) Prior to As death Awas the in- from this distribution or from the furkltransfer of

sured unpler a life insurance contract (policy) issueﬁj]e rental property to B pursuant to the cosrtleter-
by X, an insurance compan As current spouse and mination that B owns the propert

As former spouse each claim to be the beneficiary
under the policy and thus entitled to the policy pro- Par. 6 Section 1 1031(k)—1 is

ceeds ($1 million). In 1999, X files an interpleader .
action and deposits the policy proceeds into the regl-mended by addmg a sentence at the end

istry of the court. On June 1, 2000, a final determiOf paragraphs (g)(3)(i) and (h)(2) to read
nation is made thaAs current spouse is the benefi-as follows:
ciary under the policy and thus entitled to the funds
held in the registry of the court These funds are dis-81.1031(k)—1Treatment of defeed
tributed © As current spouse. exchanges.

(ii) The funds held in the registry of the court
consisting of the policy proceeds and the earnings * ok ok kK
thereon are a disputed ownership fund taxable as if it
were a qualified settlement fund. See paragraph (g
(c)(1)(i) of this section. The fund gross income  (3) * * * (j) * * * For rules under sec-
does not include the $1 million transferred to th?ion 4688(9) relating to the current taxa-

fund by X. tion of income of a qualified escrow ac-
Example 2(i) Two unrelated individualsA and a

B, claim ownership of certain rental propart A count or qualified trust, see §1.468B-6.
claims to have purchased the property fron's Ba-
ther. Howeve, B asserts that the purported sale A
was indfective and that B acquired ownership of the (h) * * *
property through intestate succession upon the death .

of Bs fatha. For several yearsA has maintained (2) * * * For rules under section
the property and received the rent from the propert468B(Q) relating to the current taxation of

Deputy Commissioner of
Internal Revenue.

) * % %

* * *x *x %
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